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ORDERS  OF  COURT,  (a) 

MADE  THE  4TH  SESSION  OF   HILARY  TERM, 
13th  of  FEBRUARY,   1830. 


1 .  That  all  Court  Days  appointed  as  Sessions, 
and  By -Days,  in  each  Tenn,  for  the  Courts  of 
Arches,  and  Peculiars,  and  for  the  Prerogative 
Court,  shall  each  of  them  be  reciprocally  con- 
sidered, and  taken  to  be,  regular  Court  Days  for 
the  dispatch  of  sdl  business  in  each  and  every 
of  the  said  Courts,  and  that  so  many  additional 
Court  Days,  in  and  after  each  and  every  Term, 
shall  be  from  time  to  time  appointed,  as  may  be 
deemed  and  considered  necessary  for  the  dis- 
patch of  business,  and  such  additional  Court 
Days  shall  be,  to  all  intents  and  purposes,  re- 
gular Court  Days. 

2.  That  all  days  which  shall  be  appointed  as 
Caveat  Days  in  thie  Prerogative  Court,  shall  be 
regular  Court  Days  for  expediting  all  proceed- 

(a)  See  10  G.  4.  c.  53.  8.  9. 
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ings  in  that  Court,  and  likewise  in  the  Courts  of 
Arches  and  Peculiars. 

3.  That  when  a  party  shall  have  been  duly 
cited,  and  shall  not  appear  on  the  day  assigned 
for  his  appearance,  such  party  shall  be  pro- 
nounced in  contempt,  and  the  proceedings  shall, 
on  the  following  Court  Day,  and  afterwards,  be 
carried  on  in  pain  of  his  contempt,  — ''  inpcenam 
contumacice'' 

4.  That  where  proceedings  are  •  carried  on 
'*  in  pcenam  contuniacice^''  witnesses  may  be  pro- 
duced and  sworn  before  a  Surrogate  in  his 
chambers,  as  well  as  in  open  Court,  and  such 
production  shall  be  immediately  entered  and  re- 
corded in  the  Register  Book ;  but  the  witness 
so  produced  shall  not  be  repeated  to  his  deposi- 
tion, until  forty-eight  hours,  at  least,  shall  have 
expired  from  the  time  of  his  production. 

5.  That  the  Proctor  of  a  party  taking  out  a 
citation,  or  other  process,  shall  on  the  day  of  its 
return  be  prepared  to  exhibit  his  Proxy,  and  to 
proceed  in  the  Cause  by  taking  the  first  step 
therein  according  to  the  nature  of  the  proceed- 
ings. 

6.  That  any  party  who  shall  have  been  served 
with  a  citation,  or  other  process  to  appear,  and 
who  shall  appear  on  the  day  assigned  therein, 
shall  be  dismissed  with  his  costs,  unless  the 
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party  taking  out  such  citation,  or  process,  shall 
return  the  same  and  be  prepared  to  proceed  in 
the  suit,  for  which  costs  the  proctor  taking  out 
such  citation  or  other  process  shall  be  liable. 

7.  That  a  Proctor,  appearing  for  a  party  cited, 
shall  be  prepared  with  his  proxy,  and  shall  ex- 
hibit the  same  on  entering  such  appearance. 

8.  That  the  Proctor  of  a  Defendant  in  a  Ma- 
trimonial Cause  shall  admit,  or  deny,  the  fact  of 
marriage,  under  pain  of  suspension,  on  the  same 
day  that  the  plea  alleging  the  marriage  is  ad- 
mitted . 

9.  That  if  the  party  giving  in  any  allegation 
shsdl  require  the  answers  of  the  adverse  party, 
he  shall  on  the  day,  on  which  his  plea  is  ad- 
mitted, apply  to  the  Court  to  assign  a  time  for 
bringing  in  such  answers,  and  unless  the  an- 
swers shall  be  brought  in,  at  or  before  the  time 
assigned,  the  facts  pleaded  shall  be  taken  pro 
canfesso,  as  against  the  party  so  neglecting  to 
give  in  his  answers. 

10.  That  the  expense  of  taking  depositions  to 
prove  facts  confessed  in  answers,  or  admitted  in 
acts  of  Court,  if  taken  after  such  confessions  or 
admission^4^  shall  be  paid  by  the  party  produc- 
ing the  witnesses,  unless  the  Court  shall  think 
fit  to  direct  otllj^wise. 


XVI  ORDERS    OF    COURT. 


11.  That  in  all  cases  the  Court  may  extend 
the  time  upon  reasonable  cause  shewn. 

12.  That  when  any  Exhibits  are  pleaded  in 
supply  of  proof,  the  Proctor  of  the  adverse 
party  shall,  on  the  day  on  which  the  plea  is  ad- 
mitted, declare,  whether  he  confesses  or  denies 
the  handwriting,  as  pleaded,  of  such  Exhibits, 
and  if  the  handwriting  be  denied,  and  afterwards 
proved,  the  costs  occasioned  by  the  proof  shall 
be  paid  by  the  party  who  denied  the  hand- 
writing, unless  the  Court  shall  think  fit  to  direct 
otherwise. 

13.  That  in  all  cases,  the  Court  may,  upon 
application  made  to  it,  direct  security  for  costs 
to  be  given  by  either,  or  all,  of  the  Parties. 

(Signed)  J.  NICHOLL, 

Official  Principal  of  the 
Court  of  Arches. 


"^."^ 
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COURTAIL  V.  HOMFRAY. 


An  Appeal  froni  Llandctff. 


This  was,  originally,  a  cause  of  defamation       i828. 

brought  by  Harriett,  wife  of  Charies  Courtail  of  ju,chaelma8 
the  parish  of  LlandaJOT,  against  Jeston  Homfray,        term, 

of  Cardiff.  

An  affinnative  issue  having  been  given  to  the  in  •  defuntUoo 

libel,  the  Judge  of  the  Consistory  Court  at  Uan-  dint  biTing^"' 

daff  enjoined  the  defendant  to  perform  the  usual  {Tn".^^!' a^ 

••  condemned  in 

eoets ;  and,  to  an  appeal  flpom  his  diimisBal  withoat  iiioh  penaooe  being  duly  performed,  baviog 
giirea  an  affirmative  imae,  the  Cout  directed  tbe  peoanoa  to  be  performed,  aa  oiigiMllj  decreed, 
•ad  condemned  the  defcadaiit  fai  the  farther  costs. 

VOL.  II.  B 
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^^^^'  penance ;  (a)  and  condemned  him  in  costs ;  and 
Michaelmas  further  Ordered,  that  he  should,  on  Thursday, 
2nJ8e.1ioD.  ^*^  of  March,  1828,  certify,  under  the  hands  of 
the  minister  and  churchwardens,  the  due  per- 


COURTAIL  /•  n  .1 

p,         lormance  of  the  penance. 

Hon  FRAY. 


On  the  6th  of  March,  Homfray  presented  the 
schedule  of  penance  (but  without  iJie  certificate) 
and  alleged,  that  he  had  duly  performed  the 
penance,  and  had  given  the  necessary  notices, 
but  that  no  one  of  the  parties  attended. 

The  reception  of  this  schedule  was  opposed 
on  the  ground  that  the  penance  had  not  been 
duly  performed ;  and  upon  the  affidavits  of  Mr. 
G)urtail,  and  of  several  individuals,  in  support 
of  this  averment,  a  decree  issued  against  the 
defendant  for  him  to  show  cause,  why  the  pe- 
nance should  not  be  performed  conformably  to 
the  order  of  Court  and  to  the  tenor  of  the  sche- 
dule. To  this  decree  Homfray  appeared,  and 
the  Judge,  having  heard  an  affidavit  verifpng  the 
schedule  of  the  defendant,  dismissed  him  upon 
his  paying  all  the  costs  of  suit.  From  this  dis- 
missal Mrs.  Courtail  appealed :  an  affirmative 
issue  was  given  to  the  libel ;  the  process  from 


(a)  The  tenor  of  the  schedule  of  penance  was  thus  :  **  That 
**  Jeston  Homfray  shall,  after  giving  twenty-four  hours'  notice 
'*  at  least  hereof  to  Harriett,  wife  of  Charles  Courtail,  repair  in 
**  the  day  time  to  the  yestry-room  of  the  parish  church  of  the 
'^  united  parishes  of  Saint  John  and  Saint  Mary,  Cardiff,  and 
*'  there  in  the  presence  of  the  officiating  minister  and  one  of 
**  the  churchwardens  (and  who  are  to  have  the  like  notice)  and 
*^  such  other  persons  as  the  party  complainant  shall  bring  with 
*'  her,  audibly  and  distinctly  make  the  following  confession :'' — 
vix.to  the  effect — "  that  he  had  defamed  Mrs.  Courtail;  that 
**  he  asked  her  forgiTeness :  and  that  be  would  not  again  offend 
**  in  the  like  manner.'' 
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the  Court  below  was  brought  in,  and  the  cause       ^^^^ 
DOW  stood  for  sentence. 


LALshingtoHj  for  the  Appellant. 
The  King's  Advocate,  contr^. 

Judgment. 
Sir  John  Nicholl. 

This  case  comes  up  by  appeal  from  the  Con- 
sistory Court  of  liandaff,  where  it  was  originally 
a  cause  of  defamation  brought  by  Harriett  Cour- 
tail  against  Jeston  Homfray  ;  and  the  prasertim 
of  the  appeal  is  ^^  and  more  especially  from  the 
''  said  Judge  having,  on  the  27th  of  March,  dis- 
''  missed  Jeston  Homfray  from  all  further  judicial 
"  observance  in  the  said  cause."  The  alleged 
grievance  then  is,  that  the  party  was  improperly 
dismissed,  and,  as  an  affirmative  issue  has  been 
given  to  the  libel  of  appeal,  it  is  confessed  and 
admitted  that  the  party  was  improperly  dis- 
missed. On  a  former  day  it  was  objected,  that 
as  the  appeal  was  from  a  definitive  sentence, 
and  as  Homfray  had  given  an  affirmatii^e  issue 
to  the  libel,  there  was  no  need  of  proof,  and 
that  the  process  therefore  ought  not  to  be  trans- 
mitted, as  such  transmission  would  occasion  the 
defendant  unnecessary  expence.  The  Court 
however  thought  it  essentisd  to  justice,  that  the 
process  should  be  laid  before  It ;  for  how  could 
the  Court  know  what  to  do,  unless  the  pr<)eess 
informed  It  what  was  the  nature  of  the  proceed- 
ings, and  what  had  been  decreed  in  the  first 
instance  ?  I  have  looked  through  the  process, 
aad  it  is  perfectly  clear  that  the  penance  has 
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not  been  duly  perfonned ;  and  the  party  is  now 
Michaelmas  bound  to  do  it,  and  to  Certify  his  obedience  to 
the  order  of  the  Court    within   a   reasonable 
time. 

I  pronounce  therefore  for  the  appeal,  retain 
tlie  cause,  direct  the  penance  to  be  performed  in 
the  manner  decreed  by  the  original  sentence  of 
the  Court  at  LlandafF,  and  that  the  due  perform- 
ance thereof  be  certified  by  the  fourth  Session 
of  this  term  ;  and  I  also  condemn  the  Respon- 
dent in  the  further  costs  occasioned  by  this  ap- 
peal. The  decree  as  to  costs  must  be  taken 
down  in  that  form,  because  in  consequence  of 
the  affirmative  issue,  nothing  remains  for  this 
Court  but  to  affirm  the  sentence  of  the  Court 
below  in  every  thing,  but  what  respects  the  dis- 
missal :  and  the  respondent  has  been  already 
condemned,  by  that  sentence,  in  the  costs  of  that 
Court. 

The  retractation  of  the  defamatory  words 
must  be  fairly  made,  and  in  the  form  directed ; 
that  is,  in  the  vestry  after  twenty-four  hours'  no- 
tice to  the  party,  to  the  minister,  and  to  one  of 
the  churchwardens ;  and  in  the  presence  of  the 
minister  and  one  of  the  churchwardens.  This 
cannot  therefore  be  during  divine  service.  I 
must  here  remark,  that  the  original  notice  given 
to  the  appellant  of  the  time  of  performing  pe- 
nance is  couched,  and  was  served,  in  rather  a 
strange  and  insulting  manner.  It  concludes, 
**  Y^urs  affectionately,"  and  was  delivered  to  the 
party  in  the  public  street  of  the  county  town  by 
the  town  crier.  If  an  injury  to  an  individual 
has  been  done,  or  if  the  law  has  been  yiolated, 
the  most  honorable  and  creditable  mode  is  to 
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1828.      position  to  Rowlett's  affidavit :  "  That  he  does 
MioHAELMAs.  "  ^^^  coDsideT  there  is  the  slightest  obligation 
•d  s^^ik^     "  ^P^^  ^^^  *^  continue  the  allowance."    The 
question  then  must  be  decided  on  the  answers. 
The  suit  is  brought  by  the  wife  against  her 
bbown.     husband  for  craelty  and  adultery,  and  she  was 
put  to  a  considerable  difficulty  at  the  outset,  for 
the  husband  having  denied  the  validity  of  the 
marriage  she  was  compelled  to  prove  it.     This 
necessarily  entailed  on  her  much  expence,  and 
only  60/.  has  been  allotted  on  account  of  ali- 
mony.   The  Court  saw,  in  the  aspect  of  the 
siiit,  sufficient  to  wish  that  it  might  terminate  in 
some  arrangement  out  of  Court,  but  that  recom- 
mendation failed  and  the  wife  is  now  proceeding 
in  her  original  suit.     There  being  then  a  valid 
marriage  and  no  proof  of  a  separate  income,  the 
wife  is  entitled  to  a  maintenance  pending  the 
cause,  and  that  maintenance  must  be  allotted 
according  to  the  husband's  faculties.     He  does 
not  deny  that  at  the  commencement  of  the  suit, 
and  I  should  think  up  to  a  pretty  late  period, 
he  was  possessed  of  certain  property  and  in- 
come now  conveyed  in  trust  for  the  children  of 
a  former  marriage.    Some  of  them  are  grown 
up  ;  for  the  son  has  been  examined  as  a  witness, 
and  a  daughter  is  the  wife  of  the  trustee  to 
whom  the  property  is  assigned.     Brown  has 
thought  fit  to  abandon  farming,  and  has  con- 
veyed away  not  only  the  land,  but  his  stock, 
crops,  and  even  household  furniture ;  and  this 
too  since  the  suit  began ;  the  intended  efiect  of 
this  assignment  then  is  to  deprive  his  wife  of 
her  maintenance.     I  do  not  mean  to  suggest 
that  this  assignment  was  made  with  the  know- 
ledge, much  less  by  the  advice,  of  the  prac- 
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tioners  here ;  but  I  must  consider  it  fraudulent 
and  colourable.  If  such  a  contrivance  could 
avail,  no  injured  wife  could  ever  hope  for  justice. 
I  shall  consider  the  case  therefore  as  if  no  such 
circumstance  had  appeared. 

What  is  his  income  ?  A  person  who  would 
resort  to  such  contrivances  will  not  have  the 
credit  of  over  estimating  his  property ;  he  would 
mther  be  suspected  of  undervaluing  it.  He 
admits  that,  at  the  commencement  of  this  suit 
he  had  a  copyhold  farm  of  eighty  acres,  of  the  va- 
lue of  4,200/. ;  but  that  it  is  incumbered  with  a 
mortgage  of  1200/. ;  he  admits,  however,  that  this 
property  is  tithe  free ;  and  that  the  husbandry 
implements,  the  stock  and  crops  communilnis 
anniSf  were  worth  500/.,  and  that  his  furniture 
was  worth  50/. ;  but  he  asserts  that  now  there  is 
nothing  remaining  to  him  except  his  mere  wear- 
ing apparel.  If  the  effect  of  the  assignment  has 
been  to  leave  him  so  destitute,  I  am  surprised 
that  he  has  not  applied  to  sue  in  formd  pauperis. 
However,  the  income  out  of  his  farm  was  at  least 
200/.,  but  it  was  reduced  to  140/.  by  the  payment 
of  the  interest  of  the  mortgage.  Mrs.  Brown  is 
entitled  to  be  alimented  as  if  living  with  him 
as  his  wife,  and  the  wife  of  such  a  person  could 
not  maintain  herself  decently  for  less  than  50/. 
per  annum.  I  shall,  on  these  grounds,  and 
more  especially,  seeing  the  means  to  which  he 
has  resorted  for  reducing  his  faculties,  allow  her 
that  sum ;  and  he  must  betake  himself  to  some 
occupation  in  order  to  enable  him  to  provide 
die  necessary  funds  for  this  allowance.  I  must 
repeat  strongly  my  earnest  recommendation 
that  this  case  should  be  settled  out  of  Court. 

I  allot  50/.  a  year  as  alimony,  pending  suit,  to 
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ment  of  their  acquaintance  an  improper  in- 
timacy entirely  unknown  to  the  husband 
took  place  between  them,  and  that  at  such 
"  time  they  have  committed  adultery.'*  The 
sixth  pleads  ''  that  in  the  spring  of  1827  Bushe 
"  availed  himself  of  every  opportunity  unknown 
^'  to  Hamerton,  and  during  his  absence  out 
"  hunting  or  elsewhere,  to  keep  up  an  improper 
**  intercoiurse  with  Mrs.  Hamerton  ^  that  he  very 
frequently  met  her  by  appointment  (particu- 
larly  at  the  house  of  Mrs.  Mathews,  No.l, 
BeUevue  Place,  Cheltenham),  and  on  many 
occasions  gave  her  notes  or  letters,  conversed 
with  her  for  considerable  periods  of  time,  and 
"  occasionally  in  French."  No  adultery  nor  in- 
decent familiarity  is  specifically  alleged  in 
either  of  these  two  articles ;  no  impropriety  but 
this  correspondence  by  notes%  Now,  that  sub- 
sequent to  this  acquaintance,  a  great  intimacy 
arose,  and  that  frequent  interviews  in  the  streets 
and  at  other  places  by  appointment,  and  that 
improper  conduct  took  place,  is  pleaded  in  the 
eighth  and  ninth  articles,  (a)  The  eighth  alleges, 
'*  that  in  March  or  April,  1826,  Mrs.  Hamerton, 
^'  being  out  in  the  carriage  with  her  little  gir], 
**  met  Bushe,  who  said  to  her  in  French,  *  If 
you  will  go-  to  No.  1,  Bellevue  Place,  I  will 
meet  you  there;'  that  she  immediately  re- 
turned home,  left  her  daughter,  smd  proceeded 
"  to  No.  1 ,  Bellevue  Place,  where  on  her  arrival 
'<  she  was  met  by  Bushe :  that  Mrs.  Mathews 
'^  went  up  stairs ;  and  that  Bushe  and  Mrs.  Ha- 

(a)  The  seveDth  article,  in  substance,  pleaded,  **  that  Mrs. 
''  Hamerton,  after  her  intimacy  with  Bushe,  entirely  changed 
**  her  usual  habits,  and  became  very  inattentive  to  her  child  of 
"  whom  she  had  been  preWoutly  exceedingly  fond.'' 
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**  meiton  remained  alone  together  in  the  parlonr,       WM. 
*'  (the  blinds  of  which  were  drawn  down)  for  up-  michaelmib 
"  wards  of  twenty  minutes,  and  during  such  time    g^  g"JJi 

^'  ccMnmitted  adultery/'    Here  is  an  averment  of      

adultery,  but  the  witnesses  examined  do  not  ^^"**'«^* 
prove,  in  this  parlour,  (for  there  it  is  laid)  any  haiie»iw. 
indecent  fomiliarity,  nor  any  thing  beyond  a 
mere  visit.  It  is  true  that  the  blinds  were  down, 
but  that  was  the  habit  of  the  house :  it  cannot 
be  pretended  that  these  averments  of  adultery 
are  in  any  way  proved,  so  that  the  Court  can 
receive  them  as  a  fact  established  against  the 
wife. 
Tlie  ninth  article  pleads,  '*  that  a  few  days 
afterwards,  being  in  or  about  March  or  April 
1890,  Mrs.  Hamerton  being  in  her  carriage, 
'*  in  the  Hi^  Street,  Cheltenham,  met  Bushe, 
who,  after  conversing  with  her,  ordered  the 
carriage  to  go  to  Malcolm  Ghur,  (a  retired 
spot  in  the  outskirts  of  the  town)  the  residence 
of  Miajor  and  Mrs.  Croker ;  that  the  footman 
then  told  Mrs.  Hamerton  he  had  just  seen 
<'  them  pass  by,  but  she  desired  him  to  go  to 
Malcolm  Ghur:  that  on  arriving  there,  the 
footman  knocked  at  the  house  door,  and  re- 
''  turning  to  the  carriage  found  Bushe  with  Mrs. 
'^  Hamerton,  and  they  remained  together  alone 
"  for  above  half  an  hour." 

I  do  not  understand  that  any  impropriety  or 
fiamiliarity  is  alleged  on  that  occasion. 

Hie  tenth  article  alleges,  **  that  about  a  month 
''  after  the  meeting,  pleaded  in  the  ninth  ar- 
"  tide,  (being  therefore  in  March  or  April) 
''  Major  Hamerton,  having  reason  to  believe  that 
"  Bushe  was  a  person  of  loose  morals,  desired 
''  his  wife  to  break  off  all  acquaintance  with,  and 
''  to  cease  speaking  to,  him ;  that  notwithstand* 
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1828.  **  ing  such  direction,  she  continued  clandestinely 
'^  to  meet  Bushe,  and  keep  up  an  adulterous  in* 
"  tercourse  with  him." 

Of  this  interdict  at  this  time  there  is  no  proof. 
Two  witnesses  are  examined  on  this  article. 
Parsloe,  who  was  in  Captain  Mathews'  service 
while  at  his  mother's  at  Cheltenham,  in  the 
spring  of  1826,  knows  of  no  interdict.  Welsh, 
Major  Hamerton's  footman^  speaks  to  an  inter- 
dict in  January,  1827.  Undoubtedly  if  Major 
Hamerton  was  persuaded  that  Bushe,  a  man  of 
dissolute  habits,  was  in  pursuit  of  his  wife, 
though  he  cannot  be  suspected  of  criminal  im- 
prudence or  connivance ;  yet  it  would  have  been 
an  act  of  more  caution  if  he  had  withdrawn  from 
Cheltenham,  a  mere  casual  residence,  where  his 
frequent  absences  in  hunting  exposed  his  wife 
more  unprotectedly  to  Bushe's  approaches. 
Though  this  does  not  amount  to  connivance, 
one  of  the  basest  offences  that  can  be  imputed, 
yet  it  does  amount  to  want  of  prudence,  pfirticu- 
larly  considering  the  opportimities  that  the 
habits  of  such  a  town  as  Cheltenham  furnish. 
The  eleventh  and  twelfth  articles  plead  facts 
which  I  will  consider  hereafter. 

The  thirteenth  charges  adultery  in  London, 
and  at  a  house  near  Fulham ;  but  there  is  no  proof 
that  the  parties  ever  met  in  London  or  at  Ful- 
ham. 

On  the  fourteenth  article,  there  is  no  evidence 
that  any  thing  criminal  occurred  at  Pittville  in 
July  1826. 

The  fifteenth  alleges  a  meeting  at  the  house 
of  one  Adamson ;  but  there  is  no  proof  that  they 
were  ever  in  the  house  together.  This  is  laid  as 
happening  the  latter  end  of  February  1827,  and 
it  is  proved  that  Mrs.  Hamerton  was  seen  com- 
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ing  out  of  that  street  and  going  to  Colonel  Oil- 
ney's,  and  that  Bushe  also  came  out  of  the 
street  soon  afterwards  and  went  to  his  own 
house.  This  may  be  suspicious,  but  it  is  no 
proof  that  they  had  seen  each  other,  much  less 
that  they  had  met  at  Adamson's,  and  there 
committed  adultery.  It  is  charged  that  she  was 
much  flushed,  and  that  her  dress  was  disordered 
when  she  arrived  at  Colonel  OUney's,  and  on 
her  return  home.  If  it  had  been  proved  that 
she  had  been  at  Adamson's,  these  other  circum- 
stances might  have  aided,  but  no  meeting  is 
proved ;  and  considering  she  was  naturally  of  a 
florid  complexion,  and  had  walked  through  the 
air  in  the  month  of  February,  it  is  not  surprizing 
that  her  colour  should  be  heightened :  at  Colonel 
Ollney's  she  sat  by  the  fire  and  had  a  hand- 
screen  ;  she  again  walked  through  the  air  home, 
and  appearing  flushed  when  she  arrived  there, 
her  husband  asked,  ''  What  made  her  face  look 
"  so  led,''  and  said,  "  It  looked  very  odd ;"  he 
was  suspicious  and  showed  himself  jealous ;  but 
there  was  no  disorder  of  dress  that  the  servant 
observed  either  at  that  time,  or  when  she  dressed 
her  hair  before  dinner ;  no  agitation  of  manner 
that  attracted  attention ;  nothing  to  show  im- 
proper personal  correspondence. 

The  next  charge,  on  the  sixteenth  article,  is 
at  a  house  called  the  Pavilion.  Bushe  took  this 
house  on  the  4th  of  March,  1827,  and  the  sepa- 
ration took  place  on  the  25th ;  and  there  is  no 
proof  that  Mrs.  Hamerton  ever  was  in  that 
house,  nor  is  it  even  to  be  inferred  from  the  let- 
ters of  Bushe  found  in  her  possession. 

As  far  then  as  the  oral  evidence  goes,  there  is 
no  proof  of  actual  adultery.     If  there  is  any 
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ia29.      proof  it  must  be  on  the  eleventh  and  twelfth  ar- 

M10HAELMA8  tides,  which  plead  the  letters.    These  letters 

sds!^i^    begin  in  January  and  end  on  the  15th  of  March ; 

and  Bushe,  in  the  last  of  them*  talks  of  return- 

hambetoii    jj^g  j^  Cheltenham  on  the  26th,  on  which  day 
hambston.   tijg  discovery  was  made. 

The  c^  oao-  What  thcu  are  the  proofs  on  the  libel  of  actual 
"mp^^n!"  adultery  ?  for  the  Ck)urt  cannot  separate  on  im- 
d«>t  ihort  of  proper  conduct,  short  of  actual  adultery ;  such 
Th»  law  do^'^'  conduct  may  lead  up  to  the  proof  of  guilt ;  and 
K^nid^''  it  is  true  that  the  law  does  not  require  direct 
Mmmitted  lit  a  ^dcuco  of  «the  vory  fact  committed  at  a  speci- 
■peoifio  time  fie  tlmc  aud  place,  but  it  does  require  the  Court 
thecJ^AmMt  to  be  satisfied  that  actual  adultery  has  been 
M "d'S^ito^  conmiitted.  That  is  the  principle  laid  down 
mUt^  "*""   ^^^  admitted  by  the  Counsel  on  both  sides  "  that 

'^  there  must  be  a  surrender  of  her  perscm  to  the 
'*  embraces  of  the  party  with  whom  tlie  offience 
**  is  charged."  Though  the  intercourse  is  al- 
leged to  have  been  kept  up  for  above  twelve 
'  months,  and  though  thirty  witnesses  haMl^been 
examined,  yet  no  indecent  familiarity  is  even 
laid ;  no  proximate  act  is  pleaded  in  the  libel ; 
and  no  personal  freedoms  are  observed,except  that 
two  witnesses  speak  to  a  kiss  ;  one,  on  a  stair- 
case at  a  ball ;  the  other,  while  Bushe  was  hand- 
ing her  into  the  carriage,  the  witness  standing 
at  the  door  of  the  house.  These  kisses  are  not 
pleaded  in  the  fifth  article,  on  which  the  wit- 
nesses depose  to  them,  and  are  not  strictly  evi- 
dence on  that  article,  and  should  scarcely  have 
been  taken  down.  Herbert,  a  confectioner  at 
Cheltenham,  of  the  age  of  twenty  only  at  the 
time  of  his  examination,  speaks  to  the  first.  It 
was  at  the  fancy  ball  in  January,  1826 — the 
very    commencement  of    their    acquaintance; 
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though  Welch  says,  that  Hamerton  and  Bushe 
were  acquainted  long  before.  Mrs.  Hamerton 
undoubtedly  ought  to  have  resented  this  con- 
duct ;  but  it  is  a  slight  circumstance  except  as 
showing  the  assurance  and  libertinism  of  Bushe. 

The  other  witness  is  Main :  he  says  ''  that  he 
"  wa4  wailing  at  a  party  at  Colonel  Crowder's, 
''  about  March,  1826,  and  that,  while  atthe  hall- 
'^  door,  he  heard  the  sound  of  a  kiss  after  Bushe 
''  had  handed  Mrs.  Hamerton  into  the  carriage ; 
''  and  that  they  afterwards  shook  hands."  The 
kiss^  then,  might  be  on  the  hand ;  for  it  is  not 
▼ery  credible  that  she  should  have  ventured  fur- 
ther in  sight  of  this  servant.  The  fact,  I  re- 
peat, is  not  pleaded,  and  at  the  utmost  it  is 
alight.  No  other  personal  familiarity  is  then 
spoken  to,  except  the  shaking  of  hands,  which 
is  so  almost  universally  practised  in  modem 
manners,  that  it  cannot  lead  to  an  inference  of 
improper  intimacy :  i^ether  the  constant  habit 
tends  lUttch  to  support  the  delicacy  and  pro- 
priety ^  females  may  admit  of  difierent  opi- 
nioiis;  it  is  to  be  considered  as  the  common 
intercourse  c(  society  that  may  occur  without 
guilt.. 

What  then  is  the  proof  of  guilt  at  Mrs.  Ma- 
thews'?  The  charges  are  laid  in  the  sixth, 
eighth,  Seventh,  and  twelfth  articles.  The  sixth 
is  a  meie  general  and  introductory  article ;  and 
I  have  sufficiently  noticed  it.  Tlie  eighth  also 
has  been  *  adverted  to;  and  I  may  here  again 
remark,  that  in  that  room  the  blinds  were  usu- 
ally down ;  thiere  was  no  sofa  in  it ;  no  famili- 
arity was  seen,  and  the  door  was  not  fastened. 

No  witness,  though  three  have  been  examined, 

▼entoMS,  upoa  any  sufficient  gmund,  to  swewt  to 
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a  belief  that  adultery  was  committed  in  that 
parlour.    Welch  rather  negatives  it. 

The  eleventh  and  twelfth  articles  are  very 
loose :  hardly  time  or  place  is  so  specifically 
fixed  as  to  afibrd  an  opportunity  to  meet  the 
charge.  The  eleventh  pleads  "  that  notwith- 
^^  standing  the  direction  given  by  Major  Hamer- 
''  ton  to  his  wife  (as  set  forth  in  the  tenth  arti- 
''  cle)  and  within  a  few  days  afterwards  she 
"  stopped  and  conversed  with  Bushe  in  Sher- 
"  borne  Walk ;  that  they  again  shortly  after- 
**  wards  made  an  appointment  to  meet  at  Mrs. 
"  Mathews',  at  No.  1,  Bellevue  Place,  at  the 
"  door  of  whose  house  he  met  her,  and  they 
^*  went  in  together,  and  remained  in  one  of  the 
"  rooms*  with  the  blinds  drawn  down  for  a  con- 
*'  siderable  time ;  and  on  that  occasion  com- 
"  mitted  adultery."  But  the  twelfth  article  is 
the  most  important.  It  pleads  **  that  during 
^^  the  summer,  autumn,  and  winter  of  1826,  and 
''  the  beginning  of  1827,  Bushe  and  MiB.  Ha- 
"  merton  continued  clandestinely  to  carry  on 
'^  their  intimacy,  that  on  several  occasions,  and 
"  particularly  in  July  and  December,  1826,  and 
"  also  in  January  and  February,  1827,  they  met 
"  at  No.  1,  Bellevue  Place,  and  remained  for  con- 
^^  siderable  spaces  of  time  alone  together  in  a 
^^  room  belonging  to  that  house,  and  then  and 
^*  there  on  each  of  these  occasions  committed 
**  adultery." 

This  is  laid  in  such  a  way  that  it  is  impossi- 
ble for  the  party  to  defend  herself.  Nothing 
but  very  clear  evidence,  that  they  did  meet  on 
some  occasion,  would  very  consistently  with  jus- 
tice warrant  the  Court  in  concluding  that  she 
was  guilty  of  the  crime  imputed :  it  must  be 
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such  evidence  as  would  allow  the  wife  to  coun- 
terplead even  after  publication. 

Two  maid-servants,  Hargrave  and  Bright,  de- 
pose to  these  articles.  To  what  does  their  evi- 
dence amount  ?  Mrs.  Hamerton  was  almost  an 
adopted  child  of  Mrs.  Mathews ;  she  was  very 
frequently  at  her  house,  at  all  times  of  the  day. 
Mrs.  Mathews  had  a  son,  Captain  Mathews,  who 
according  to  the  evidence  tf  Parsloe  and  Bright, 
was  staying  at  her  house  eight  or  nine  months 
till  June  1 826.  Bushe  was  intimately  acquainted 
with  Captain  Mathews,  and  often  called  upon 
him ;  Bushe,  too,  probably  might  go  still  more 
frequently  for  the  sake  of  seeing  and  of  endea- 
vouring to  seduce  Mrs.  Hamerton;  but  after 
Captain  Mathews  left  Cheltenham  in  June  1826, 
Mrs.  Romer,  Mrs.  Hamerton's  mother,  was  at 
Mrs.  Mathews'  for  three  or  four  months  in  that 
year :  and  Hargrave  says,  ^'  that  during  that 
''  time  Bushe  did  not  come  at  all  to  Mrs.  Ma- 
''  thewA- ;"  and  the  libel  leaves  a  chasm  in  the 
meetings  from  July  till  December  1826.  The 
same  witness  says,  ^Hfaat  after  Mrs.  Romer  was 
*'  gone,  Bushe  and  Mrs.  Hamerton  were  never 
"  left  alone  together  by  Mrs.  Mathews,  except 
**  for  a  few  minutes :"  and  Bright  thus  de- 
poses ;  ^*  she  well  remembers  that  for  some  time 
"  before  the  separation,  Mrs.  Mathews  did  not 
'*  ever  leave  Bushe  and  Mrs.  Hamerton  alone 
"  together." 

Mrs.  Hamerton  had  a  husband  who  suspected 
and  cautioned  her,  and  she  would  have  acted 
more  properly  and  prudently  if  she  had  care- 
fully avoided  Mr-  Bushe  upon  any  occasion. 
Upon  one  occasion,  however,  Mr.  Hamerton 
dined  out,  and  she  took  an  early  dinner  with 
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1828.  Mrs.  Mathews ;  while  they  were  at  dinner 
Michaelmas  Bushe  Called ;  lie  was  shown  up  into  the  draw- 
term.  ing  room;  there  Mrs.  Hamerton  immediately 
— —  went  to  receive  and  entertain  him.  There  is  no- 
hamerton  tjjjj^g  extraordinary  or  unusual  in  this  interview 
Hamerton.  discounectcd  from  Other  circumstances,  the 
kisses  and  meetings  ;  it  is  only  what  might  oc- 
cur in  any  family  :  the  hour  of  visiting  was  not 
passed  ;  a  visitor  wnf  announced  ;  Mrs.  Hamer- 
ton might  have  said,  "  I'll  go  up  stairs  and  enter- 
tain him  while  you  finish  your  dinner."  The  old 
lady  staid  and  finished  her  dinner ;  afterwards,  ac- 
cording to  her  custom,  she  went  to  her  bed-room, 
attended  by  her  maid,  and  then  came  down  to 
Mrs.  Hamerton  and  Mr.  Bushe  into  the  draw- 
ing-room. Here  then  they  were  alone  together 
for  some  time,  and  there  was  a  possibility  of  the 
act  of  adultery.  But  if  any  one  else  had 
called,  the  transaction  would  have  taken  the 
same  course.  Thus  viewed,  it  is  an  ordinary 
occurrence,  from  which  no  inference  of  adultery 
can  be  drawn.  One  of  the  witnesses,  the  cook, 
thinks  they  must  have  committed  adultery ;  but 
she  is  a  very  forward  witness.  The  housemaid 
can  say  nothing  as  to  the  adultery ;  she  can 
form  no  belief  as  to  that ;  and  there  is  nothing 
to  warrant  the  Court  in  drawing  that  conclusion ; 
no  fastened  doors;  no  forbidding  of  internip- 
tion  ;  no  marks  on  the  sofa  ;  no  discomposure  of 
dress  ;  no  familiarity  seen.  The  husband  has  not 
ventured  to  cross-examine  Mrs.  Mathews.  There 
is  nothing,  therefore,  but  what  is  consistent 
with  the  most  perfect  innocence.  It  may,  con- 
nected with  other  circumstances,  be  suspicious : 
there  might  be  familiarities,  a  pressing  to  the 
heart,  as  the  letters  would  seem  to  indicate  ;  but 
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there  is  nothing  to  justify  the  Court  in  conclud- 
ing that  which  must  consign  Mrs.  Hamerton  to 
disgrace. 

There  is  another  circumstance  not  entirely  to 
be  laid  out  of  the  case.  From  the  libel  it  is  to 
be  inferred  that  Mrs.  Mathews  was  privy  to,  and 
conniving  at,  the  adultery.  The  cook  seems  to 
suggest  that.  If  so,  Mrs.  Mathews  must  be 
one  of  the  most  infamous,  most  abandoned,  and 
most  profligate  of  women.  She  would  be  a 
procuress  and  be  almost  prostituting  her  own 
daughter.  Up  to  this  time  Mrs.  Mathews  was 
considered  as  a  most  respectable  person.  Sir 
Alexander  Bryce,  and  the  Reverend  Dr.  Yates, 
two  of  her  intimate  acquaintance,  give  her  the 
highest  character.  She  was  also  the  intimate 
and  dear  friend  and  benefactress  of  Mrs.  Ha- 
merton's  mother;  she  had  almost  brought  up 
Mrs.  Hamerton  as  her  own  child ;  she  has  been 
examined  as  a  witness,  and  consequently  exposed 
to  a  cross-examination,  but  Major  Hamerton 
has  not  addressed  to  her  a  single  question.  She 
states,  ^*  that  she  would  on  no  account  have  lent 
"  herself  to  any  connection  of  a  criminal  nature 
"  between  Isabella  Frances  Hamerton  and 
"  John  Bushe,  or  any  other  parties."  And  at 
the  end  of  her  evidence  on  the  second  article, 
is  this  passage:  **  Deponent  verily  believes 
''  that  on  no  occasion  of  the  meeting  of  the 
''  said  parties  at  her  house  did  they  commit 
''  adultery :  the  thing  was  morally  impossible." 
So  then  Mrs.  Mathews,  as  far  as  in  her  lies, 
n^atives  the  commission  of  adultery  at  her 
house,  and  if  the  ofience  was  not  consummated 
there,  there  is  no  other  place  where  there  is  any 
semblance  of  its  having  been  effected  ;  the  hus- 
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band  then  has  failed  in  his  charge,  though  he 
Michaelmas  ^^^  examined  thirty  witnesses,  and  the  wife 
is  entitled  to  her  dismissal  upon  the  oral  evi- 
dence. 

But  there  are  letters  exhibited,  addressed  by 
Mr.  Bushe  to  Mrs.  Hamerton  under  the  feigned 
name  of  Mrs.  Godolphin ;  and  it  is  proved  that 
she  fetched  and  received  these  letters  from  the 
Post  Office.  They  are  written,  as  I  have  be- 
fore said,  between  the  1 0th  of  January  and  15th 
of  March,  1827.  There  is  an  allusion  in  several 
of  them  to  Mrs.  M.,  and  in  one  of  them.  No.  8, 
to  a  note  from  Mrs.  Hamerton  inclosed  by  Mrs. 
M. —  If  by  Mrs.  M.  was  meant  Mrs.  Mathews, 
it  would  give  a  very  unfavourable  colour  to  her 
conduct  and  evidence — perhaps  even  a  dif- 
ferent aspect  to  the  charge.  But  who  Mrs.  M. 
is,  has  not  been  explained  in  the  evidence.  It 
has  not  been  pleaded,  that  by  Mrs.  M.  was 
meant  Mrs.  Mathews.  There  is,  I  observe,  at 
the  end  of  the  letter.  No.  8,  a  reference  to  a 
Miss  M.  Now  in  the  evidence  there  is  no  men- 
tion of  Mrs.  Mathews  having  any  daughter, 
and  therefore  I  see  no  reason  to  suppose  that 
Mrs.  M.  meant  Mrs.  Mathews.  No  interroga- 
tory has  been  put  to  Mrs.  Mathews  to  know 
whether  she  had  forwarded  a  note,  and  if  she 
had,  to  explain  how  it  happened. 

The  letters  have  been  much  examined  and 
commented  upon.  I  have  read  them  over  and 
over  again ;  but  I  do  not  intend  to  follow  the 
counsel  in  their  comments.  They  are  written 
in  an  ardent  and  romantic  strain ;  Bushe  soli- 
citing interviews  for  criminal  purposes,  for  it  is 
impossible  his  object,  in  thus  addressing  a  mar- 
ried woman,  could  have  been  other  than  crimi- 
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nal,  or  that  when  a  married  woman  receives 
such  letters  from  a  married  man,  but  that  she 
must  know  they  were  for  Ucentious  purposes. 
Still  however  some  women  will  go  a  great  way 
without  proceeding  to  the  last  extremity  of 
^It ;  and  the  Court  must  be  satisfied  not  only 
that  there  has  been  a  surrender  of  the  mind,  but 
of  the  person.  It  has  been  argued,  that  these 
letters  show  that  actual  guilt  had  passed ;  but 
on  reading  them,  and  after  the  argument,  I 
think  they  contain  no  unequivocal  reference  to, 
Bor  inference  of,  any  act  of  adultery  committed. 
The  parts  relied  on  are  capable  of  explanation, 
though  attended  with  much  suspicion :  and 
when  the  oral  evidence  has  entirely  failed  in 
establishing  the  offence,  and  no  occasion  can 
be  pointed  out  when  adultery  was  actually  com- 
mitted ;  and  when  even  these  letters  do  not  refer 
retrospectively  to  meetings  at  any  particular  time 
or  place,  it  would  be  too  much  to  say  that  such 
equivocal  documents  can  be  admitted  as  suffi- 
cient and  conclusive  proof. 

The  letters  seem  to  show  that  she  had  con- 
sented to  an  interview,  and  had  promised  that 
she  at  last  would  meet  him  at  the  Pavilion. 
They  are,  as  already  observed,  strange  extrava- 
gant stuff,  breathing  the  most  ardent  affection, 
and  soliciting  interviews,  written  by  a  profli- 
gate libertine,  professing  something  like  an 
honourable  attachment  to  a  weak,  vain,  silly 
woman  :  he  a  married  man  and  she  a  married 
woman.  It  was  highly  blameable  on  her  part 
to  allow  this  correspondence,  but  it  is  hardly 
possible,  considering  the  profligate  character  of 
the  writer,  but  that  they  would  have  contained 
Bome  strong  and  unequivocal  reference  to  an 
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adulterous  connexion  having  previously  taken 
place,  some  more  direct  and  more  gross  allu- 
sions to  past  criminality,  if  she  had  surren- 
dered her  person.  I  do  not  go  so  far  as  to  say 
that  they  negative  adultery,  but  coupled  witli 
the  want  of  oral  evidence,  they  do  not  sustain 
the  charge. 

Thus  then  stands  the  evidence  on  the  libel, 
and  on  it  I  do  not  feel  myself  warranted  in  pro- 
nouncing the  adultery  to  be  proved.  There  is, 
however,  an  additional  article  alleging  a  renewal 
of  adultery  at  Paris,  where  it  is  pleaded  Mrs. 
Hamerton  took  up  her  residence  in  the  early 
part  of  February,  after  she  had  removed  from 
her  mother's  house  at  Tours.  Now  the  only 
witness  to  this  part  of  the  case  is  an  attorney's 
clerk,  a  young  man,  not  more  than  twenty 
years'  old,  and  he  was  sent  over  to  Paris,  in 
March  or  April,  for  the  purpose  of  collecting 
evidence.  Surely,  if  such  was  the  object  of  his 
journey,  it  is  a  further  reason  why  the  Court  must 
consider  the  only  proof,  now  adduced  on  this  arti- 
cle, insufficient  and  unsatisfactory.     The  whole 

of  this  witness'  evidence  is,  **  that  on  the  5th  of 
April,  he  saw  Mrs.  Hamerton  get  into  a  car- 
riage at  No.  51,  in  a  street  he  describes,  and  that 
after  driving  about  for  nearly  an  hour,  she  re- 
turned to  a  street,  close  a^oining,  and  there 
entered  a  house.  No.  3;  after  which  the  carriage 
drove  away  with  a  lady  in  it.  He  says,  Mrs. 
Hamerton  remained  in  that  house  for  about  four 
hours,  and  then  walked  home  alone ;  and  that 
shortly  afterwards  he  saw  Bushe  come  out  of 
the  same  house,  dressed  as  if  he  had  not  been 
out  before  on  that  day."  How  could  that  he 
known   to   the   witness  f      Bushe  might    have 
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gone   in   dressed,   while  the   witness  was   ab- 
sent, and  besides  it  is  not  proved  that   Mrs. 
Hamerton  knew  Bushe  was  in  the  house.     "In 
less  than  a  week  afterwards,  he  saw  Bushe  get 
into  a  coach  at  No.  3,  and,  at  No.  51,  Mrs.  Ha- 
merton and  another  female,  with  bundles,  get 
into  it."    This  is  a  circui^stance  leading  to  a  sus- 
picion that  Bushe  and  Mrs.  Hamerton  were  re- 
newing their  intercourse.     She  happened  casu- 
ally to  be  at  Paris ;  and  there  is  nothing  to  show 
that  the  meeting  was  other  than  accidental. 
If  innocent,  she  might  be  ignorant  that  Bushe 
was  at  the  house,  No.  51 ;  and  the  female  ac- 
companying her,  when  seen  with  the  bimdles, 
might  be  her  mother;   they  might  then  have 
been  going  back  together  to  Tours ;  and  Bushe 
might  have  called  to  make  contrite  apologies 
for  having,  by  his  former  attentions,  brought 
upon  her  these  accusations.     The  circumstance 
however  is  certainly  suspicious ;  but  the  wife  is 
abroad,  and  this  forms  no  part  of  the  original 
charge.     The  Court,   therefore^   would  not  be 
warranted  in   drawing  a  conclusion  of  crimi- 
nality^  when  the  facts  were  capable  of  a  con- 
struction of  innocence.    It  must  have  proof  of 
guilt,  and  It  cannot  listen  to  any  excuse  offered 
on  the  ground  of  the  expence,  that  would  be 
necessarily  incurred,  in  examining  witnesses  by 
commission  at  Paris. 

As  was  strongly  urged  by  the  counsel  for  the 
husband,  it  is  a  great  hardship  for  him  to  re- 
main liable  to  cohabitation  with  a  wife  so  im- 
prudent, and  so  culpable,  as  to  allow  of  this 
correspondence :  but  still  the  presumption  is  in 
favour  of  innocence,  and  without  proof  of  actual 
criminality — of  real  adultery — it  would  be  an 
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1828.  injustice  to  cast  her  upon  the  world  without  a 
Michaelmas  provisiou.  No  application  Is,  as  I  understand, 
at  present  made  to  the  Court,  on  the  part  of  the 
husband,  to  rescind  the  conclusion,  and  permit 
him  to  go  into  further  evidence,  or  to  give  in 
further  articles.  If  he  is  desirous  of  doing  so, 
the  Court  would  be  very  unwilling  to  refuse  an 
application  of  that  kind,  when  there  is  proof  of 
such  criminality  on  the  part  of  the  wife. 

Upon  the  application  of  the  counsel  for  Ma- 
jor Hamerton,  the  cause  was  directed  to  stand 
over ;  and  on  the  third  session  of  Hilary  Term, 
1829,  his  affidavit  was  exhibited,  which  — 
after  stating  that  his  Proctor,  and  William 
Gyde,  had,  about  the  25th  of  November,  1828, 
gone  to  Paris  in  order  to  make  inquiries  re- 
specting Mrs.  Hamerton  ;  and  after  stating  the 
result  of  those  inquiries, — thus  proceeded :  "that 
"  he  has  been  informed  and  verily  believes 
"  that,  on  or  about  the  20th  of  December,  1828, 
**  and  not  before,  it  was  ascertained  that  evi- 
"  dence  could  be  adduced  in  proof  of  the  facts 
"  pleaded,  and  that  the  facts  have  come  to  his 
**  knowledge  since  the  said  25th  of  November, 
"  and  that  he  verily  believes  he  shall  be  able  to 
**  prove  the  contents  of  his  allegation."  This 
affidavit  was  corroborated  by  that  of  Mr.  Gyde. 

Upon  these  affidavits  the  Court  rescinded  the 
conclusion  of  the  cause,  and  allowed  an  allega- 
tion to  be  brought  in.  (a)  From  this  order  an 
appeal  was  immediately  entered. 

(a)  It  is  a  known  maxim  in  the  civil  law,  ''  Causa  nunquam 
**  concluditur  contra  judicem :"  Oughton,  tit.  117.  s.  3.  m. 
**  Quoad  Judicem/'  says  Gail,  **  nunquam  in  caus4  conclu- 
''  ditur,  et  ideo  ex  officio  conclusionem  rescindere,  ulterio- 
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BENNETT  V.  BONAKER,    Clerk.  Michaelmas 


Term, 
4th  Sesikm. 


On  the  Admission  of  Articles. 


This  suit  was  instituted  by  the  churchwarden  TheCoortu 
of  the  parish  of  Churchhoney  bourne,  Worcester-  articiet  bj  > 
shire,  against  the  Vicar  and  Incumbent  of  that  ^IltelTw  1^? 
pan^  "  for  and  concerning  his  souFs  health ;  the  J^^Jj^JiJjLa. 
"  reformation  of  his  manners  and  excesses,  and,  iwiUesinthe 
"  more  especially,  for  neglect  of  and  irregularity  diTioe  •errice, 
"  in  the  performance  of  divine  offices  as  Vicar  J^iel.'^iiw 
"  of  the  said  parish,  and  for  indecently  and  ^?'  *»[•  ▼«?i»»*"k 
"  irreverently  digging  the  ground  or  soil  of  the  Dor(th«iait 
"  churchyard,  and  of  the  said  parish,  and  there-  men^n  Apru 
"  by  disturbing  the  bodies  of  the  dead  buried  iS^J^uffiSl^. 
"  therein,  and  for  other  irregularities  and  ex-  ^•"k  i*"^  *«»* 

;  °  September 

''  cesses.  1824,  tui  ja- 

There    were     twenty-seven    articles;    they  Snipwof 
pleaded  the  institution  of  Mr.  Bonaker  in  May,  *^"*  '"^  *^'- 
1817;  and  charged  specifically  neglect  of,  and 
irregularity    in,    the    performance    of  Divine 
Service,  and  the   public  offices  of  the  church 
from  the  19th  of  September,  1824,  to  the  11th 

"  remque  probationem  partibus  injungere  potest."  Pract. 
Obs.  lib.  1.  Observ.  107.  s.  5.  et  seq. — This  principle  has  fre- 
quently been  adverted  to  and  adopted  in  matrimonial  causes. 
See  Elwes  v.  Elwes,  1  Consist.  Rep.  292.  Searle  v.  Price,  2  Cons. 
Rep.  Idl.  Wyatt  v.  Henry.  lb.  210.  And  the  editor  has 
printed,  in  a  Supplement,  some  notes  of  other  cases  where  the 
same  principle  has  been  recognized  and  acted  upon  by  Lord 
Stowell,  and  the  late  Sir  William  Wynne.  Vide  **  Supplement,'^ 
p.  134.  ei  Meq. 
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1820.       of  January,    18*27,    inclusive :     but   they  con- 
>ii^i!^I^As   tained  no  charge  of  a  later  date. 

Term, 
4lh  Sejieioii. 

Phillimore  and  Addamsy  in  objection  to  the 
articles.  Considerable  irregularities  on  the 
part  of  the  Vicar  in  the  performance  of  his 
clerical  duties  are  pleaded,  but  much  time  has 
been  allowed  to  elapse  before  the  suit  was  in- 
stituted ;  and  it  is  not  pleaded,  that  the  offences 
have  been  repeated  since  the  early  part  of  1827 ; 
nor  that  they  are  likely  to  be  renewed.  The 
parish  would  seem  to  be  small,  and  the  Vicar 
may  have  been  prevented  by  illness,  or  by  un- 
avoidable accident.  The  Court  will  regard  the 
offences  as  bygone,  and  presume  them  condoned ; 
but  if  It  admits  the  articles.  It  will  admit  them 
with  such  observations  as  will  put  an  end  to  the 
suit. 


Per  Curiam. 
Why  was  not  the  process  taken  out  sooner  ? 

The  King's  Advocate  and  Lushing ton^  in  sup- 
port of  the  articles. 

Some  time  was  necessarily  consumed  in  com- 
municating with  the  Chancellor  of  the  Diocese, 
and  in  considering  with  him  the  propriety  of 
instituting  the  present  suit.  The  lapse  of  time 
is  the  only  objection  of  importance ;  but  it 
must  be  recollected  that  prosecutions  of  this 
nature,  though  conducted  by  individuals,  are 
for  no  private  interests ;  but  ad  puhlicam  vimlic- 
tanty  and  to  assert  the  rights  of  all  the  pa- 
rishioners. At  present  the  Court  cannot,  upon 
bare  suggestion,  presume  that  the  Vicar  was 
prevented  by  illness  or  by  accident :  nor  is  the 
smallness  of  the  parish  any  excuse. 
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Michaelmas 

Sir  John  Nicholl.  ,  term, 

.        .  .1  111         j^t  1  41*1  Seuiion. 

This  IS  a  suit  brought  by  the  Churchwar-       

den  of  Churchhoneybounie,  Worcestershire,  Bennett 
against  the  Minister  of  the  parish  for  neglect  of  bonakei. 
daty,  and  for  violating  the  churchyard.  It  is 
highly  creditable  to  the  clergy,  considering  the 
number  of  that  body  within  the  province,  that 
suits  of  this  nature  are  of  such  rare  occurrence 
in  these  Courts. 

By  the  general  law  the  church  service,  ac-  bj  th«  general 

!•  .        -1         /»  •v     J    •        -i_       Tfc       1         /»  J*^  the  chorch 

cording  to  the  form  prescribed  in  the  Book  of  .ervioe  oagbt 
Common  Prayer,  is  to  be  regularly  performed  J^j^^Sell^- 
every  Sunday  in  the  morning  and  evening;.     If  fjsundajr 

-  •'  •'  "  ^  moroiDg  and 

less  duty  is  required,  it  is  to  be  supposed  that  evening.  Anj 
the  relaxation  has  been  adopted  with  the  appro-  [^  wp^'ei* t^ 
bation  of  the  Diocesan,  and  has  been  permitted  ^^fed^y  STe' 
owing  to  the  circumstances  of  the  parish ;  and  dioce.an,  owing 
as  the  service  is   to  be  performed  for  the  use  •taoeea  of  the 
of  the  parishioners,  such  relaxation  may  pro-  ?erm»pr"  **** 
perly  be  granted  in  certain  cases  :  but,  if  it  be  J^'lJ^oiw "b- 
80  granted,  the  minister  must  strictly  adhere  to  *^^^' 
the  terms  prescribed,  and  must  not  vary  them 
at  his  own  pleasure,  for  his  own  convenience, 
and  on  his  own  authority.    It  is  the  Diocesan 
who  is  to  judge  of  the  degree  of  relaxation  to  be 
allowed. 

In  this  parish  it  is  stated,  what  was  the  usual 
service  before  the  present  minister's  incum- 
bency; and  it  was  sufficiently  indulgent,  viz. 
during  the  winter  months,  from  October  to 
March,  morning  service  at  eleven  every  Sun- 
day; and,  during  the  rest  of  the  year,  service 
alternately  in  the  morning  at  eleven,,  and  in 
the  afternoon  at  three. 
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The  articles  charge  various  departures  from 
Michaelmas  t^^  nde^  and  various  omissioDs  and  neglects 
without  any  just  cause.  It  neither  is  likely, 
nor  would  it  be  proper  that  the  parishioners 
should  complain  of  occasional  accidental  omis- 
sions, but  here  the  number  of  times  show  that 
the  Vicar's  neglect  was  habitual ;  and  this  con- 
duct may  possibly  have  arisen  from  a  mis- 
taken notion  of  his  own  rights,  and  from  a  be- 
lief that  he  might  vary  or  altogether  omit  the 
duty  at  his  own  pleasure.  These  numerous  irre- 
gularities however  only  prove  the  forbearance  of 
the  parish  :  but  when  the  Vicar  is  at  length  pro- 
ceeded against,  the  accmnulation  of  the  facts 
constitutes  the  weight  of  the  charge,  and  makes 
it  more  incumbent  on  the  Court  to  receive  the 
articles. 

Primd  facie  it  cannot  be  denied,  that  there 
have  been  a  breach  and  neglect  of  duty  of 
which  the  parish  have  a  right  to  complain,  and 
to  such  complaint  the  lapse  of  time  offers  no  bar. 
In  some  instances  no  service  was  performed ;  in 
others,  instead  of  morning  there  was  evening 
service.  Sometimes  notice  of  the  sacrament 
was  given,  particularly  on  Easter  Sunday,  and 
none  was  administered.  All  these  are  matters 
to  be  complained  of,  and  for  which  the  minister 
is  to  be  admonished  by  the  Court.  If  the 
charges  are  not  true  the  minister  must  defend 
himself  by  denying  them,  or  he  may  from  cir- 
cumstances be  able  to  justify  his  conduct ;  but 
if  they  are  true,  and  he  has  acted  from  a  mis- 
taken notion  of  his  rights,  he  may  admit  them 
in  acts  of  Court  and  thus  avoid  expence.  There 
are  however  two  or  three  very  special  charges. 
One,  that  in  February,    1826,   he  refused    to 
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christen  an  infant  brought  to  the  vicarage  house 
when  very  ill ;  and  in  his  conduct  there  are  cir-  Michaelmas 
cumstances  of  aggravation.  It  is  not  likely 
that  the  child  would  h^ve  been  brought  unless 
it  was  really  ill :  the  very  circumstance  of  its 
being  brought  by  the  nurse  is  primA  facie  evi- 
dence, that  the  family  was  apprehensive  the 
child  would  die.  The  Vicar,  instead  of  consent- 
ing to  do  it,  flies  into  a  passion  and  asks, 
"  Whether  she  will  swear  that  the  child  would 
"  not  live  twenty-four  hours ;  and  on  her  saying 
"  she  could  not  do  so,  he  declared  *  then  I'll  not 
"  baptize  it,  you  may  bring  it  to  the  church,  and 
"  I'll  christen  it.' " 

Now  if  these  circumstances  are  all  true,  they 
will  render  this  an  improper  refusal ;  for  if  there 
was  reasonable  ground  for  fearing  that  the 
child's  life  was  in  danger,  the  Vicar  was  bound 
to  do  what  he  was  then  requested  :  though  un- 
doubtedly, if  the  child  was  not  ill,  the  refusal 
was  justifiable. 

The  twenty -second  article  imputes  a  still 
more  extraordinary  offence :  he  publishes  the 
banns  of  marriage  of  two  persons  on  two  suc- 
cessive Sundays;  but  as  there  is  no  service 
on  the  third  Sunday  no  publication  then  takes 
place,  yet  he  gives  a  certificate  of  their  publica- 
tion as  on  that  day.  The  parties  are  married, 
and  he  publishes  the  banns  the  third  time  on  a 
subsequent  Sunday.  Here  then,  besides  the 
neglect  of  having  no  service  on  that  day,  the 
Vicar  grants  a  false  certificate,  and  then  is 
guilty  of  a  further  irregularity  by  subsequently 
publishing  the  banns. 

The  last  article  of  charge  is  one  of  a  still  more 
offensive  nature;  viz.  removing  the  earth  from 
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the  churchyard — consecrated  ground,  together 
with  the  bones  of  the  dead,  into  his  garden.  J 
cannot  conceive  any  thing,  that  would  be  more 
highly  offensive  to  the  feelings  of  the  pa- 
rishioners, nor  indeed  more  grossly  indecent. 
It  is  to  be  hoped  and  believed  that  irregularities 
of  this  kind  are  very  rare. 

On  the  whole,  I  think,  I  am  bound  to  admit 
these  articles,  and  if  the  admission  should  have 
the  effect  of  convincing  the  Vicar  of  the  impro- 
priety of  his  conduct,  and  inducing  him  to  re- 
frain for  the  future,  the  Churchwarden  no  doubt 
will  not  press  these  charges,  nor  proceed  with 
any  degree  of  vindictiveness,  nor  put  this  gen- 
tleman to  further  expence:  but  my  duty  is  to 
admit  the  articles  to  proof;  strongly,  however, 
recommending  the  Churchwarden  to  be  satis- 
fied, if  an  affirmative  issue  is  given. 


4tb  SehnioD. 


THE  Office  of  the  Judge  promoted  by 

MOYSEY,   D.D,    V.    HILLCOAT,  D.D. 


A  chapel  being  This  causc  camc  by  letters  of  request  from 
uph^lTj  the  Chancellor  of  Bath  and  Wells ;  and  was 
Mirtion"and  P^moted  by  Dr.  Moysey,  Archdeacon'iof  Bath, 
the  tnbucriberii  aud  RcctOT  of  Walcot,  agaiust  the  Rev.  Dr. 
orthe"[S^w°"  Hillcoat,  officiating  minister*  of  Queen  Square 
SlT^f'  Chapel,  or  Oratory,  in  the  parish  of  Walcot. 

parifh  a  jeftrly 

stipend  for  perfomiuig  divine  serrioe,  a  licence  was  obtained  from  the  Bisbop  to  the  Rector  and 
his  successors,  who,  from  time  to  time,  performed  therein  parochial  doties,  bat  there  was  no 
proof  of  consecration,  nor  of  any  composition,  between  the  patron,  inoanbent,  and  ordinary : 
sQch  chapel  is  merely  proprietary,  and  the  Minister,  nominated  by  the  Rector  of  the  parish 
and  liceniMd  by  the  Bishop,  camiot  pecform  parochial  duties  tbereio,  nor  dittribote  the  alma 
collected  at  the  Lord's  Supper. 
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The  citatiou  called  upon  Dr.  Hillcoat  to 
answer     to    certain   articles,    more    especially  m 

for    publishing    the    banns    of   matrimony, 

solemnizing  marriages,  baptizing  children, 
''  churching  women,  and  burying  the  dead  in 
"  the  said  chapel  or  oratory  without  lawful  au- 
"  thority,  and  contrary  to,  and  in  defiance  of, 
"  the  orders  and  injunctions  of  Dr.  Moysey,  and 
"  in  breach  of  the  ecclesiastical  laws  of  this 
''  realm ;  and  also  for  appropriating  the  alms 
"  received  at  the  administration  of  the  sacra- 
"  ment." 

The  articles,  after  setting  forth  the  institution 
and  induction  of  Dr.  Moysey  in  June,  1817,  to 
the  rectory  of  Walcot,  Bath,  pleaded,  in  the 
fourth  and  fifth,  **  that  in  1735  the  Earl  of  Til- 
**  ney  and  eleven  other  individuals  caused  Queen 
'*  Square  Chapel  to  be  built  for  the  celebration 
"  of  divine  service  according  to  the  rites  of  the 
"  Church  of  England,  and  agreed  to  allow  a 
"  yearly  salary  of  £40  to  the  Rector  of  Walcot 
''  for  officiating  therein ;  and  in  consequence 
"  thereof,  on  or  about  the  20th  of  August,  1735, 
''  the  Bishop  of  Bath  and  Wells  granted  his 
"  licence  and  authority  *  to  the  Reverend  James 
"  Sparrow,  the  Rector  of  Walcot,  and  to  his 
''successors,  to  preach,  administer  the  sacra- 
''  ments,  and  perform  all  other  public  offices  of 
'*  religion  in  the  said  oratory  or  chapel.' " 

Sixth  and  Seventh.—"  That  on  the  7th  of 
'  April,  1821,  Dr.  Moysey  nominated  Dr.  Hill- 
"  coat  to  perform  the  office  of  officiating  minis- 
"  ter  in  Queen  Square  Chapel  within  the  parish 
"  of  Walcot,  and  to  receive  all  stipends,  salaries, 
"'  and  emoluments  of  and  belonging  or  there- 
''  tofore  usually  paid  and  payable  to  the  offici- 
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"  ating  minister  in  the  said  chapel  by  the  pro- 
MicHABLMAs  "  prfetor  OF  proprietors  thereof."  That  on  the 
22nd  of  June,  1»21,  the  Bishop  of  Bath  and 
Wells  granted  his  licence  to  Dr.  Hillcoat  "  to 
"  perform  the  office  of  officiating  minister  in  the 
"  oratory  or  chapel  called  Queen  Square  Cha- 
"  pel,  in  reading  the  common  prayers  and  per- 
'^  forming  the  ecclesiastical  duties  belonging  to 
"  the  said  office." 

Eighth  and  Ninth. — A  notice  in  writing  sent 
by  Dr.  Moysey  to  Dr.  Hillcoat,  which  was  as 
follows :  "  I  give  you  this  formal  notice  to  ab- 
"  stain  from  any  encroachment  on  my  rights  as 
"  Rector  of  Walcot,  and  to  abstain  from  marry- 
"  ing,  churching,  burying,  or  performing  any 
"  other  such  services  within  the  parish  of  Wal- 
"  cot,  as  you  will  answer  the  same  at  your 
"  peril."  And  again,  on  the  8th  of  March :  "  I 
"  return  the  fee  for  churching  which  you  have 
"  sent,  and  deny  any  right  you  may  claim  to 
"  interfere  in  my  parish  beyond  reading 
"  prayers,  preaching,  and  administering  the 
"  Lord's  supper  in  Queen  Square  Chapel  ac- 
"  cording  to  your  licence."  And  again,  a  letter 
dated  on  the  2nd  of  April,  as  follows :  "J  here- 
"  by  withdraw  my  permission  to  appropriate  to 
"  yourself  for  distribution  by  your  hands  any 
"  the  smallest  portion  of  the  sacramental  alms 
"  collected  at  Queen  Square  Chapel  within  my 
^'  parish,  and  require  you  to  pay  those  collected 
"  yesterday  and  all  other,  such  alms  to  me,  as 
"  Rector  of  the  parish  of  Walcot,  and  further 
"  I  repeat,  that  you  are  forbidden  henceforth  to 
**  exercise  any  sort  of  ministry  within  my  parish 
"  beyond  reading  prayers  and  preaching,  and 
''  administering   the  holy    communion    within 


ARCHES  COURT  OF  CAXTEKBUHV. 


S3 


•*  that  chapel  or  oratory  according  to  your 
'*  licence." 

Tenth.  "  That  in  June,  1827,  Dr.  Hillcoat 
•*  caused  to  be  set  up  in  Queen  Square  Chapel  a 
"  notice,  *  that  banns  were  published,  and  mar- 
'*  riages,  churchings,  baptisms  and  burials  so- 
*' lemnized  in  the  chapel  as  aforetime:'  and 
"  that  the  clerk  publicly  gave  a  similar  notice 
"  from  his  desk." 

The  eleventh  to  the  eighteenth,  inclusive, 
pleaded  (with  a  specification  of  dates  and 
names)  "  that  frequently,  and  without  any  autho- 
"  rity,  and  in  defiance  of  the  aforesaid  notices, 
'^  Dr.  Hillcoat  published,  in  the  chapel  aforesaid, 
'*  banns  of  marriage ;  solemnized  marriages,  and 
*'  made  entries  of  the  same  in  a  book  kept  by 
**  himself  for  that  purpose ;  and  fiirther,  that  with- 
"  out  any  authority  or  urgent  necessity  he  bap- 
"  tized  several  children,  and  made  entries  of  the 
'*  same  in  a  book  kept  by  himself,  and  described. 

Baptisms  solemnized  in  the  parish  of  Walcot 

in  the  year  1827."  And  further,  '*  that  bodies 
"  were  interred  in  the  vaults  under  the  chapel ; 
"  that  Dr.  Hillcoat  performed  the  burial  service, 
^*  and  made  entries  of  the  burials  in  a  book  kept 
**  by  him  for  that  purpose."  It  was  also  set  forth, 
"  that  he  performed  the  office  of  churching." 

Nineteenth.  After  pleading,  **  that  by  the  ge- 
"  neral  law,  sacramental  alms  should  be  paid  over 
"  to  the  Incumbent  and  Churchwardens  of  the 
"  mother-Church,  to  be  disposed  of  according  to 
"  the  rubric ;"  went  on  to  object  "  that  Dr.Hill- 
"  coat,  (notwithstanding  the  notice,  as  pleaded 
*•  in  the  eighth  and  ninth  articles)  had  adminis- 
**  tered  the  Lord's  Supper  or  Holy  Commu- 
**  nion  at  least  once  a  month  in  Queen  Square 
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^^^'  "  Chapel,  and  particularly  on  the  3d  of  Fe- 
MicHAELMAs  "  bfuaiy,  1828 ;  and  that  on  every  such  occa- 
4th^M!ioti.  "  ^^^^  tiiere  were  many  communicants,  and  that 
"  the  money  given  by  them  at  the  offertory  was 
"  received  by  Dr.  Hillcoat,  who  had  refused  and 
"  still  does  refuse  to  pay  over  the  same  to  Dr. 
"  Moysey,  in  order  that  it  might  be  disposed  of 
'*  to  such  pious  and  charitable  uses  as  he  and 
"  the  Churchwardens  should  think  fit,  agreeably 
"  to  the  directions  of  the  rubric  and  ordi- 
"  nances." 

Upon  these  articles  no  witnesses  were  ex- 
amined, as  the  proof  by  Dr.  Hillcoat's  admis- 
sions was  considered  sufficient. 

In  answer  to  the  articles,  an  allegation,  on 
the  part  of  Dr.  Hillcoat,  was  given  in  and  ad- 
mitted without  opposition.  It  consisted  of  six 
articles,  and  pleaded : — 

.  1.  "  That  Queen  Square  Chapel,  or  Oratory, 
"  was  completed  in  or  about  August,  1735,  at 
•*  which  time  it  was  duly  consecrated  by  the 
**  Bishop  of  Bath  and  Wells,  and  set  apart  for 
"  the  performance  of  divine  service,  for  preach - 
"  ing  the  word  of  God,  administering  the  holy 
''  sacraments;  for  the  solemnization  of  marriages, 
"  churching  of  women,  and  the  burial  of  the 
"  dead,  according  to  the  rites  and  ceremonies  of 
"  the  Church  of  England :  that  a  search  had 
"  been  duly  made  in  the  registry  of  the  Con- 
'*  sistory  Court  of  Bath  and  Wells  for  the  deed 
"  of  consecration  of  the  chapel ;  but  that  the 
"  same  could  not  be  found.  That  for  several 
"  years  after  the  consecration  of  the  chapel, 
"  burials  took  place  in  the  vaults,  and  the 
"  burial  service  was  read  by  Mr.  Sparrow,  and 
^'  other  ministers  in  holy  orders  officiating  in  the 
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*'  chapel ;  and  that,  from  1736  to  1819,  divine 
**  service  had  been  performed,  the  holy  sacra- 
*'  ments  of  baptism  and  the  Lord's  Supper  admi- 
*'  nistered,  banns  of  marriage  published,  mar- 
^'  riages  solemnized,  and  women  churched 
**  therein,  according  to  the  rites  and  cere- 
"  monies  of  the  Church  of  England,  by  Mr. 
^'  Sparrow  and  his  successors ;  that  register 
"  books  for  the  entry  of  the  performance  of 
''  such  offices  had  been  duly  kept ;  and  that  the 
'*  sacramental  alms,  received  in  the  chapel,  had 
"  been  constantly,  since  the^  opening  thereof,  at 
"  the  uncontrouled  disposal  of  the  minister 
''  therein  officiating,  and  of  the  proprietors 
"  thereof/'  It  further  pleaded,  "  that  the  cha- 
*'  pel  had  at  all  times  been,  and  now  was,  ac- 
"  counted  and  reputed  by  the  parishioners  of 
"  Walcot  to  be  didy  consecrated." 

2.  **  Exhibited  die  ledger  book  kept  by  the 
proprietors  of  the  chapel,  in  which  were  entered 
the  receipts  and  disbursements  in  respect  of  the 
same ;  and  pleaded  "  an  entry  of  the  payment 
•*  of  10^.  for  a  copy  of  the  *  Act  of  Consecration,' 
'^  and  that  the  same  referred  to  the  consecration  of 
"  the  chapel."  It  further  pleaded  "  certain  en- 
"  tries  of  fees  paid  and  received  on  account  of 
•*  burials." 

3. ''  Exhibited  thirteen  original  licences  grant- 
ed for  the  solemnization  of  marriages  in  Queen 
Square  Chapel ;  that  the  marriages  were  there 
celebrated  by  the  minister  thereof;  and  that  the 
name  "C.  A.  Moysey,"  written  in  the  mar* 
gin  of  the  thirteenth  exhibit,  was  of  the  hand- 
writing of  Dr.  Moysey." 

4.  "  That  in  1817,  Dr.  Hillcoat  became  legally 
'^  possessed  of  the  freehold  and  inheritance  of  the 
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"  chapel ;  and  that,  in  respect  of  the  same,  all  the 
**  estateof  the  original  proprietors  vested  in  him." 

5.  "  That  the  licence  granted  to  Dr.  Hillcoat 
"  had  not  been  revoked,  but  was  in  full  force ; 
"  and  that  it  was  in  the  words,  and  according  to 
"  the  usual  form  of  licences  granted  to  curates 
"  and  ministers  of  the  Church  of  England,  re- 
"  quiring  licences  to  perform  the  regular  duties 
"  of  the  church ;  and  that  such  licences  were 
"  deemed  a  sufficient  authority  for  the  perform- 
"  ance  of  all  such  duties." 

The  sixth  was  the  general  article. 

To  this  allegation  Dr.  Moysey  gave  in  his 
answers ;  and  also,  in  support  of  the  first  article, 
the  Reverend  Dr.  Falconer  of  Bath,  and  Robert 
Clarke,  solicitor,  were  examined.  Clarke,  after 
speaking  to  the  performance  of  divine  service 
in  Queen  Square  Chapel,  and  of  the  public 
offices  of  the  church,  deposed,  "  that  he  had  in- 
"  spected  the  registers  of  marriages,  deposited  in 
•*  the  Rectory  House,  Walcot,  and  found  No.  5, 
"  entitled  *  the  Register  of  Banns  and  Marriages 
"  published  or  solemnized  in  the  chapel  in 
"  Queen  Square  in  the  parish  of  Walcot,'  where- 
"  in  were  entries  of  banns  and  marriages  in  the 
"  chapel  from  1754  to  1778  inclusively.  That 
"  No.  9  was  endorsed  *  The  Register  of  Mar- 
"  riages  belonging  to  Queen  Square  Chapel,' 
"  and  began  in  1779  and  concluded  in  1788. 
"  That  Nos.  11,  and  15,  were  respectively  en- 
"  titled  *  The  Registers  of  Marriages  solemnized 
*•  in  the  parochial  chapel  of  St.  Mary,  in  the 
"  parish  of  Walcot.'  That  No.  22  was  entitled 
"  *  Register  of  Marriages  in  the  chapel  of  St. 
"  Mary,  Walcot,'   which  books  severally  con- 
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''  tained  entries  of  marriages  solemnized  in  the 
chapel  from  the  time  at  which  No.  9  ended ; 
such  entries  foUowmg  in  regular  course ;  and 
''  that  the  last  bore  date  on  the  26th  of  July, 
"  1819.  That  these  books  or  registers  were 
<'  distinct  from  the  register  books  kept  for  the 
"  parish  of  Walcot,  although  they  were  in  the 
*'  same  chest.  The  deponent  did  not  refer  to  the 
''  register  of  baptism ;  but  from  occasionally 
''  requiring  certificates  of  baptism,  he  knows 
''  that  a  register  has  been  kept  separately  for 
"  Queen  Square  Chapel." 

On  the  second  interrogatory  he  answered, 
''  that  he  knew  not  of  any  burial  in  the  chapel 
"  vaults  after  1738."  And  on  the  third,  "  that 
"  prior  to  1813  he  believed  a  separate  register 
"  of  baptisms  was  not  kept  for  the  chapel." 

Dr.  Falconer  deposed,  "that  from  1798  to  1800 
"  he  was  assistant  minister  to  Mr.  Sibley,  the 
"  rector  of  Walcot,  in  his  (Mr.  Sibley's)  sepa- 
"  rate  office  of  minister  of  Queen  Square  Cha- 
''  pel ;  and  that,  as  assistant  minister,  and  not  as 
"  parochial  curate,  he  had  in  the  said  chapel  ad- 
''  ministered  the  sacrament,  baptized,  published 
''  banns,  solemnized  marriages,  and  churched 
"  women,  according  to  the  rubric."  This  witness 
deposed,  ''  that  at  the  time  he  officiated  in  the 
chapel,  the  entry  of  baptisms  was  made  in 
the  register  of  baptisms  for  the  parish  of  Wal- 
"  cot."  He  further  said  "  that  he  did  not,  of  his 
<'  own  knowledge,  know  in  what  manner  the 
''  sacramental  alms  were  disposed  of,  save  that 
"the  same  were  taken  possession  of  by  the 
"  clerk." 
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The  King's  Advocate  and  Ijushington,  for  Dr. 
Moysey. 

The  question  is,  whether  Dr.  HiUcoat  be  en- 
titled to  perform  all  diyine  offices  in  Queen's 
Square  Chapel,  contrary  to  the  prohibition  of  the 
rector  of  the  parish  ?  The  right  is  not  claimed 
for  any  particular  district,  but  as  co-extensive 
with  the  rector's.  Now,  whatever  its  charac- 
ter may  be,  we  deny  that  any  such  right  can  be 
sustained.  It  is  clear  law,  that  the  incumbent 
has  the  cure  of  souls  throughout  the  parish ;  he 
alone  has  authority  to  perform  duties  within  the 
parish;  no  other  can,  unless  by  prescription, 
without  his  consent.  There  are  chapels  in  many 
parishes,  such  as  free  chapels,  chapels  of  ease, 
parochial  chapels,  proprietary  chapels.  What 
this  particular  chapel  is,  does  not  appear.  It 
would  seem  to  be  proprietary,  with  an  agree- 
ment that  the  rector  should  perform  the  duty  in  it 
for  a  stipend  of  40/.  per  annum.  We  admit,  that 
banns  have  been  published  in  the  chapel,  mar- 
riages, baptisms,  churchings,  and  burials  per- 
formed. But  if  all  this  were  irregular,  the  abuse 
is  not  sanctioned  by  the  mere  sufferance  of  for- 
mer incumbents.  No  power  of  nominating  the 
officiating  minister  of  this  chapel  is  reserved  to 
the  proprietors,  nor  is  there  an  instance  of  any 
person  performing  in  it  the  several  services,  but 
the  rector  of  Walcot  and  his  curates,  before  the 
appointment  of  Dr.  Hillcoat.  He  was  nomi- 
nated by  Dr.  Moysey,  and  on  his  nomination, 
obtained  a  licence,  the  same  as  a  common 
licence  to  a  stipendiary  curate. 

It  is  alleged,  that  this  chapel  was  consecrated 
in  1 735  ;  and  it  rests  with  the  defendant  to  prove 
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it.     It  has  no  chapelry  annexed ;  and  we  are  not       ^^'^9. 
aware  that  there  are  any  such  consecrated,  ex-  michIblmas 
cept  noblemen's  chapels.    It  is  also  assessed ;  it 
pays  cdl  taxes ;  and  has  contributed  to  the  church 
rate.    There  is  no  precedent  for  a  consecrated 
chapel  paying  taxes.     No  deed,  nor  act  of  con- 
secration has  been  found,  nor  any  papers  rela- 
ting to  it.    There  is  no  lapse  of  time  to  account 
for  its  non-production ;  no  accident,  as  from  fire, 
by  which  the  registry  might  be  destroyed,  and 
the  muniments  lost.    There  is,  it  is  true,  an  en- 
try, in  the  book  of  receipts  and  disbursements, 
for  a  charge  of  10*.  for  "  a  copy  of  the  act  of 
consecration ;"  but  there  are  no  other  charges  for 
the  expences  incident  to  a  consecration.    This 
"  copy  of  the  act"  might  then  be  something  pre- 
paratory to  a  consecration,  but  from  which  the 
proprietors  evidently  desisted.    It  will  be  con- 
tended, that  the  acts  done,   and  the  services 
performed,  would  infer  the  consecration  of  the 
chapel.    Now,  in  the  account-books  there  are 
charges  for  preparing  the  instruments,  but  none 
for  the  actual  consecration.    The  first  charge  is, 
"  three  guineas  for  the  rector's  licence.''  A  licence 
for  the  rector  leads  to  this  presumption, — that  it 
was  for  an  unconsecrated  place ;  he  wants  no 
hcence  for  a  consecrated  place.     Burials,  it 
would  seem,  took  place  in  this  chapel  till  1739. 
Three,  however,  are  noticed  to  have  occurred  be- 
fore March,  1735,  the  date  of  the  alleged  conse- 
cration.   These,  therefore,  do  not  show  the  place 
to  have  been  consecrated.    After  1 739  no  burials 
occur ;  and  there  is  a  charge,  about  1740,  in  the 
ledger  for  the  opinion  of  Dr.  Strahan  "  as  to  the 
power  of  burial  in  the  chapel :"  the  service  was 
discontinued  at  that  time  ;  the  inference  then  is. 
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1828.  that  his  opinion  was  against  the  existence  of  any 
Michaelmas  ^^S^^  ?  ^^^  ^^  the  rcctoT  officiated  at  that  time, 
4^11^1^^  the  only  question  could  be,  whether  the  place 
were  proper  for  reading  the  funeral  service  ;  and 
it  was  considered  as  not  proper.  In  1743,  there 
is  a  charge  for  depositing  two  bodies  in  the  vault ; 
and  there  are  others  of  a  similar  nature ;  these 
strongly  confirm  the  presumption  that  the  cha* 
pel  is  unconsecrated.  There  appears  also  to 
have  been  a  treaty  in  1791,  about  letting  the 
vaults  to  some  brewers,  and  in  1798,  to  a  wine 
merchant,  which  treaties,  certainly,  infer  no  con- 
secration ;  and  no  repute  of  consecration. 

In  respect  to  marriages,  there  is  no  proof  of  a 
publication  of  banns  before  the  marriage  act  of 
1754.  The  two  licences,  that  have  been  disco- 
vered, for  marriages  in  this  chapel  previous  to 
1754,  give  no  authority  to  Dr.  Hillcoat  for  the 
exercise  of  such  a  privilege  in  it.  The  right  is 
not  claimed  for  any  particular  district.  How 
could  any  parties  be  said  to  inhabit  within  the 
district  of  a  chapelry,  where  there  is  no  district 
annexed?  If  a  marriage  be  solemnized  in  a 
chapel,  it  must  be  in  a  chapel  with  a  chapelry 
annexed.  —  The  King  v.  the  Inhabitants  of 
Northfield.  (a) 

This  strengthens  the  presumption  against  con- 
secration. Some  irregularities,  however,  arose 
from  the  rector  thus  being  the  officiating  minis- 
ter in  this  chapel ;  and  these  seem  to  have  led 
to  the  notion,  that  he  might  perform  all  ecclesi- 
astical duties  in  any  place  within  his  own  parish, 
for  which  he  was  licensed ;  and  this  notion  con- 
tinued to  prevail  till   1819,  when  marriages  in 


(a)  Douglas,  668. 
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this  chapel  were  suspended.  From  these  cir- 
cumstances it  appears  there  was  no  consecration. 
But  if  the  chapel  had  ever  been  consecrated,  it 
must  be  presumed  due  care  would  have  been 
taken  of  the  rights  of  the  rector.  This  was  the 
duty  of  the  Bishop,  and  the  interest  of  the  pa- 
tron and  of  the  incumbent.  A  consecration, 
however,  would  not  oust  the  rector  of  his  rights ; 
the  cure  of  souls  would  remain,  and  the  right  of 
officiating  in  the  chapel.  No  office  of  the  church 
could  be  performed  there  without  his  leave.  His 
rights  could  only  be  infringed  by  an  act  of  the 
legislature,  in  which  case  a  compensation  would 
be  provided  for  the  patron  and  incumbent  of  the 
mother-church.  If  it  were  otherwise,  there 
would  be  great  danger  to  the  incimibents :  all 
duties  would  be  left  on  them,  and  the  emolu* 
ments  might  be  frequently  diverted.  The  mi- 
nister of  this  chapel  is  only  the  curate  of  the 
rector.  The  original  licence  here  was  to  the 
rector ;  not  separating  the  person  of  minister  of 
the  chapel  from  that  of  incumbent  of  the  parish ; 
but  certain  individuals  agreed  to  give  a  stipend 
for  the  convenience  of  being  able  to  attend  di- 
vine service  in  this  chapel.  If  the  rector  chooses 
to  employ  a  curate  for  this  chapel  only,  it  does 
not  convey  any  of  his  rights.  The  curate's  li- 
cence gives  him  but  a  qualified  authority :  and 
Dr.  Hillcoat's  licence  only  enables  him  to 
perform  the  offices  named  in  it.  If  the  chapel 
is  not  consecrated,  he  is  not  authorized  to  ex- 
ceed the  terms  of  his  licence :  he  could  not  be 
compelled  to  perform  these  duties,  as  there  is 
no  district  annexed;  there  is  no  person  who 
has  a  right  to  enter  this  chapel,  or  to  have  the 
offices  of  the  church  performed  there.     Mr. 
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Sparrow,  the  rector  of  Walcot,  at  *he  time  this 
chapel  was  first  opened,  had  a  pew  in  the  cha- 
pel, and  paid  for  it.  The  chapel  is  not  re- 
strained to  the  use  of  the  parishioners  of  Wal- 
cot ;  it  has  no  rights  of  a  parochial  character,  it 
is  sui  generis,  and  Dr.  Hillcoat  cannot  legally 
do  any  acts  in  it,  in  prejudice  of  the  rector. 
We,  therefore,  contend  that,  whether  the  chapel 
be  consecrated  or  not,  the  rights  of  the  rector 
remain,  and  exclusively  entitle  him  to  perform  all 
offices  of  the  church  within  his  parish,  and  to 
forbid  other  persons. 

Dodsan  and  Haggard,  for  Dr.  Hillcoat. 

The  performance,  in  Queen  Square  Chapel,  of 
the  different  offices  enumerated  in  the  articles, 
is,  under  the  circumstances  of  this  case,  per* 
fectly  justifiable  and  legal, — ratione  loci,  et  ra- 
tiotie  persovuB.  Their  performance  is  in  a  place 
duly  consecrated,  and  by  a  person  duly  qualified. 
It  is  admitted,  that  marriages  were  solemnized 
in  this  chapel  during  a  period  of  more  than  sixty 
years— from  1754  to  1819:  and  in  this  latter 
year,  we  have  a  licence  from  Dr.  Moysey  him- 
self, in  his  character  of  Surrogate,  for  the  per- 
formance of  the  marriage  service  in  this  very 
chapel.  True,  the  consecration  deed  has  not 
been  found ;  but  after  such  a  lapse  of  time  it 
may  fairly  and  reasonably  be  presimied. — Read 
t;.  Brookman.  (a)  Various  matters  may  be  pre- 
sumed, even  an  act  of  parliament,  and  in  Smith 
V.  Clay  (6),  Lord  Camden  said,  "  that  Courts  of 
Equity  had  adopted  principles  analogous  to  those 
established  by  the  statutes  of  limitation."    We 


(a)  3  T.  R.  151. 


(h)  3  Bro.  C.  C.  639.  n. 
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admit,  there  must  be  circnmstances  to  found  a 
presumption  of  consecration :  in  the  present  case, 
in  the  ledger  book,  there  is  a  charge  **  for  a  copy 
of  the  act  of  consecration,  and  for  the  carriage  of 
deeds  to  the  Bishop."  If  a  consecration  in  this  in- 
stance were  not  to  be  presumed,  a  charge  of  neg- 
lect, on  the  part  of  the  then  Bishop,  Archdeil- 
con,  and  Incumbent,  would  necessarily  ensue. 

The  licence  is,  to  perform  all  the  services  of 
the  church  in  this  chapel — administer  the  sacra- 
ments— ^baptisms  also ;  which  it  would  not  have 
been,  if  the  chapel  had  not  been  consecrated.  The 
offices  actually  done  in  this  chapel  give  ground 
for  presumption :  they  amount  to  a  reputation. 
Successive  rectors  and  their  curates  would  not 
have  officiated,  as  they  have  done  for  a  long 
series  of  years,  if  they  had  not  been  satisfied 
of  the  consecration.  The  repute  of  consecra- 
tion is  more  especially  manifest  from  the  long 
course  of  marriages,  that  have  taken  place 
within  this  chapel.  Dr.  Moysey  himself  has 
performed  the  ceremony  of  marriage  in  the  cha- 
pel ;  and  his  nomination  of  Dr.  Hillcoat  to  the 
Bishop  contains  no  restriction. 
Per  Curiam. 

In  1819,  the  performance  of  marriages  and 
other  occasional  duties  in  this  chapel  were  re- 
strained ;  then,  when  the  Bishop  granted  to  Dr. 
HiUcoat  his  licence,  it  was  subject  to  such  re- 
strictions. The  Hcence  was  to  enable  him  to 
perform  the  other  duties  of  officiating  minister. 
Argument  resumed. 

It  is  said,  the  burials  were  discontinued,  and 
an  opinion  has  been  mentioned ;  but  it  does  not 
appear  when  or  by  whom  taken.  The  nomina- 
tion of  Dr.  Hillcoat  to  be  officiating  minister  is 
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to  be  interpreted  *'  to  act  as  others  had  done  in 
MicHAELMAB  "  t^L^t  chapcl  bcfore  him,"  viz.  to  read,  preach, 
and  perform  other  duties.  As  officiating  minister, 
the  sacrament  money  is  distributed  by  him. 
Per  Curiam. 

Where  would  he  find  the  Churchwardens  to 
assist  ?    What  too  is  the  nature  of  this  chapel  ? 
Argument  resumed. 

We  apprehend  it  is  of  a  mixed  character — 
proprietary  and  parochial — proprietary,  with  the 
enjoyment  of  parochial  rights.  It  has  been  ob- 
jected, that  there  is  no  chapelry  annexed  to  this 
Chapel ;  and,  in  support  of  this  objection,  the 
case  of  **  the  King  against  the  inhabitants  of 
Northfield,"  has  been  cited  from  Douglas.  But 
there,  the  chapel  was  erected  after  the  marriage  act 
of  1754,  which  is  an  important  distinction.  Again 
it  is  objected, — there  is  no  charge,  in  the  book 
of  receipts  and  disbursements,  for  the  expences 
of  a  consecration ;  but  such  expences  may  have 
been  defrayed  by  the  individuals  who  took  an 
interest  in  building  the  Chapel.  Upon  the 
whole,  we  submit  that  this  is  a  consecrated 
chapel,  and  that  the  licence  of  Dr.  Hillcoat  au- 
thorizes him  to  perform  aU  parochial  services 
within  it. 


Judgment. 
Sir  John  Nicholl. 

This  suit  is  brought  in  the  form  of  criminal 
articles  by  Dr.  Moysey,  as  Rector  of  the  parish 
of  Walcot,  Bath,  against  Dr.  Hillcoat,  the  li- 
censed Minister  of  Queen's  Square  Chapel  in 
that  parish.  The  object  is  to  try,  whether  Dr. 
Hillcoat  has  the    right  to  publish  banns,  so- 
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lemnize  marriages,  administer  baptism,  church       ib28. 
women,  bury  the  dead,  and  appropriate  alms  m" 
collected  at  the  sacrament,  in  that  chapel. 

The  suit  seems  to  have  been  conducted  in  a 
liberal  and  fair  manner :  for,  in  order  to  avoid 
the  expence  and  delay  of  examining  witnesses, 
most  of  the  facts  pleaded  in  the  articles  are  ad- 
mitted in  "  acts  of  Court  ;'*  a  species  of  practice 
much  to  be  commended.  Indeed,  nearly  the  only 
fact  in  controversy  or  doubt  is,  whether  the  Cha- 
pel was  ever  consecrated.  It  is  not  a  Chapel 
which  has  existed  beyond  memory,  and  of  the 
origin  of  which  no  traces  can  be  ascertained ; 
for  its  building  and  history  are  fully  shown. 
The  facts  are  these.  Previous  to  1735,  several 
individuals,  twelve  in  number,  built  this  Chapel 
in  the  Parish  of  Walcot  (which  was  becoming 
very  populous),  and  agreed  to  allow  the  Rector 
40/.  a  year  for  officiating  in  it.  They  considered 
themselves  as  the  proprietors  ;  they  let  the 
pews,  paid  the  Rector's  and  Clerk's  salaries, 
and  other  outgoings,  and  divided  the  surplus  of 
the  profits. 

Whether  this  Chapel  was  consecrated  or  not, 
does  not  appear  by  any  consecration  act :  there 
are  some  presumptions  bearing  both  ways.  The 
only  evidence  on  this  head  is  to  be  found  in  the 
tenth  page  of  the  ledger  book ;  and  in  the  ac- 
counts for  the  year  1734-5,  there  is  this  entry : — 

For  Mr.  Sparrow's  licence  ...  3  3  0 
For  a  copy  of  act  of  Consecration  .  0  10  0 
For  carriage  ofwritings  to  the  Bishop  0    2    6 

This  is  no  proof  of  actual  consecration  ;  and 
there  is  no  proof  whatever  besides  this.  The 
instrument  sent  might  be  the  draft  submitted  to 
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1828.  the  Bishop  for  his  approbation,  and  which  he 

Michaelmas  ^eject^,  though  still  the  Carriage  for  sending  it 

Athsenion  ^^^^^  ^^  paid.     Ho  might  prefer  granting  a  li- 

*  cence  to  consecrating  this  ChapeL    Here  is  a 

MoYSET  licence  to  Mr.  Sparrow,  the  Rector,  but  that 

HiLLcoAT.  does  not  infer  consecration ;  it  is  rather  adverse 

The  iDcambent  to  that  notion.    If  the  chapel  had  been  conse- 

hw  •%S*'"  crated,  the  Rector  of  the  Pariah  would  not  re- 

wiihoot  licence  quiro  a  licence  specially  to  officiate  therein,  for  he 

Tine  service  in  has  a  Hght,  without  licouce,  to  perform  divine 

bS^Jt^uhit*  service  in  any  consecrated  building  within  the 

!aI!J«J!'ii'ere.  P^rish.    A  Hceuce  may  be  necessary,  and  is 

fore,  a  Ueenoe  ofteu  granted,  to  officiato  in  a  place  not  conse- 

to  the  rector  i  i 

from  the  ordi-  Crated,  bccause  there  the  party  could  not  per- 
diI7ne*L'l^^!i^  form  the  Church  service  without  such  authority. 

a  chapel,  tends 
to  show  that 

the  chapel  was  Jif  o  doed  of  cousecratiou  has  been  produced, 
ed.  '    nor  can  be  found  in  the  Bishqp's  registry.    The 

absence  of  it  is  a  most  material  defect :  since  if  it 
were  forthcoming  it  would  show  the  endowment, 
if  any,  and  the  other  terms  upon  which  this  new 
place  of  worship  was  set  up  in  the  parish  of 
Walcot :  it  would  show  what  rights,  if  any,  were 
granted  to  it,— by  what   authority,  and  under 
what   conditions,    and   limitations,   they  were 
granted.    If  no  such  rights  were  granted,  nor 
granted  by  competent  authority,  nor  with  all  the 
necessary  consents,  the  Chapel  became  merely 
what  is  commonly  known  by  the  name  of  a  pro- 
proprietary      prietary  Chapel.    A  proprietary  Chapel  is  per- 
ndi!^' aXi^  fectly  anomalous ;  it  is  a  thing  unknown  to  the 
to  the  consuta-  coustitutiou  of  our  Church  and  in  our  Ecclesi- 

tion,  and  to  the 

ecclesiastical     astical  establishment.    It  can  possess  no  paro- 

establishments        •■••■••■x  j^i_  •  i»  t_"i_a 

of  the  church  of  chial  nghts ;  and  the  exercise  of  any  such  rights 
^*^J^"^  would  be  a  mere  usurpation  in  the  view  of  the 
Sau****        law.    The  Rector  of  tJie  parish  in  this  instance 
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was  the  licensed  minister  of  the  Chapel.  The 
original  licence  to  Mr.  Sparrow,  the  Rector,  was  ^^^ 
*'  to  him  and  his  successors,"  which  perhaps  is 
the  least  objectionable  shape  the  matter  could 
hare  assumed.  And  the  very  terms  of  this  li- 
cence, describing  it  as  "  an  oratory  or  chapel," 
and  making  no  mention  of  its  consecration,  seem 
to  confinn  the  idea  already  expressed,  that  the 
licence  was  granted  because  the  Chapel  was  not 
consecrated. 

The  licence  recites  the  erection  of  this  Chapel, 
^*  in  order  that  the  inhabitants  of  Walcot  parish 
might  more  conveniently  meet  together,  for  the 
celebration  of  Divine  Service  according  to  the 
rites  of  the  Church  of  England ;  that  the  Rec- 
tor of  Walcot  was  to  have  40/.  per  annum  for 
officiating  therein ;  and  that^  to  promote  so  good 
a  work,  the  Bishop  of  the  Diocese  granted  his 
full  power,  licence,  and  authority  to  the  Rector, 
Mr.  Sparrow,  and  his  successors  in  the  rectory, 
to  preach,  administer  the  sacraments,  and  per- 
form all  other  public  offices  of  religion  in  the 
said  oratory,  or  chapel,  according  to  the  form 
prescribed  in  the  book  of  Common  Prayer  of 
the  Church  of  England."  This  is  a  mere  permis- 
sion to  the  Rector,  and  to  his  successors,  to  do 
the  duty  in  the  Chapel,  and  puts  the  whole 
under  his  control.  The  Rectors  usually  performed 
the  offices  in  this  Chapel,  though  they  sometimes 
employed  their  Curates  to  do  so ;  but  the  lat- 
ter were  mere  assistants  to  the  Rector. 

Up  to  1821,  the  duties  were  thus  dischai^ed : 
but  in  the  month  of  April  of  that  year.  Dr.  Hill- 
coat  was  nominated  by  Dr.  Moysey,  the  Rector, 
and  was  licensed  by  the  Bishop,  as  the  offici- 
ating Minister.    That  nomination  I  shall  pre- 
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1828.      sently  examine  more  accurately,  to  see  —whether 
Michaelmas   i*  made  any  alteration  in  the  general  character 
4tJsM!!ioB.    ^^th^  Chapel,  and  the  rights  of  these  parties. 

As  far  then  as  appears  it  was  originally,  and 
still  continued  till  1821,  a  mere  ordinar}"^  pro- 
HiLLcoAT.    prietary  Chapel ;  whether  consecrated,  or  not, 
may  not  very  materially  vary  the  question,  un- 
less it  could  be  shown  that  certain  rights,  other* 
wise  belonging  to  the   Rector  of  the  parish, 
were  then  granted  to  it  with  all  the  proper  con- 
PrimdfKmt\\  scuts :  toT,  pvimd  focie^  all  parochial  duties  are 
are  oommitted    Committed  to  aud  imposed  upon  the  parish  In- 
Jj;;^"^^  cumbent,  and  all  fees  and  emoluments,  arising 

«ki  ^f  "l*ISd  ^^^  *^®  performance  of  those  duties,  in  like 
enoiomenu  mauucr  bcloug  to  him.  How  are  such  rights 
aI^iii  beioor*  to  be  granted  to  a  Chapel  or  to  its  officiating 
looh^righu  tan  Minister  ?  Only  by  composition  with  all  the 
^l^/T^^  parties  to  whom  they  belong;  namely,  by  the 
iu  officuting  concurrent  consent  of  Patron,  Incumbent,  and 
Mm^titioo  Ordinary,  and,  possibly,  with  some  compensa- 
hUn^lt^'  *^^^  *^  future  Incumbents  for  any  rights  trans- 
ordinary  :  ferred.  There  are  rights  belonging  to  each  of 
not  also  with     thcse  partics  which  would,  pro  tanto,  be  taken 

tolSuSn^^^  away,  if  a  proprietary  chapel  should  acquire 
oumboou.        them. 

Of  common  right  all  parochial  dues,  whether 
from  tithes  or  other  sources,  belong  to  the  pre- 
sentee of  the  patron ;  and  the  value  of  the  pa- 
tronage is  diminished,  if  the  emoluments  of  the 
living  are  decreased.  "The  Incumbent  alone 
cannot  give  a  valid  consent  to  any  alienation ; 
for  he  has  at  most  a  life  interest,  and  he  cannot 
injure  his  successor,  and  thereby  deteriorate  the 
rights  of  the  patron  ;  so,  again,  the  Incumbent 
must  consent,  for  the  whole  cure  of  souls  is  com- 
mitted to  him ;  the  whole  emolument  of  the 
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living  belongs  to  him  during  his  incumbency. 
Without  his  consent,  neither  his  duties  nor 
emoluments  can  be  lessened  by  the  joint  act  of 
the  Patron  and  Ordinary.  The  Ordinary  too 
has  rights ;  he  has  the  general  superintendence 
and  guardianship  of  the  church  establishment ; 
he  is  to  protect  it  against  any  improvident  or 
corrupt  bargain  on  the  part  of  the  Patron  and 
Incumbent ;  he  is  to  see  that  the  general  wel- 
fare of  religion  is  duly  consulted ;  that  proper  care 
is  taken  of  the  parishioners  and  their  interests, 
as  well  as  those  of  succeeding  Incumbents,  and 
that  such  interests  are  not  infringed  by  the  other 
two  parties.  Nothing  can  be  altered  but  by  the 
joint  act  of  all  three.  Hence  chapels  possess  no 
parochial  rights,  unless  acquired  by  a  composition 
with  the  Patron,  Incumbent,  and  Ordinary.  Nay, 
it  is  reported  to  have  been  held  by  Lord  Chancel- 
lor Northington,  that  all  three  uniting  will  not 
be  sufficient  without  a  compensation  to  future 
Incumbents,  (a)  Such  composition  and  the  en- 
dowment, if  any,  are  usually  recited  in  the  con- 
secration act,  when  the  building  is  consecrated ; 
but  here  is  no  trace  of  a  deed  of  composition,  nor 
of  an  endowment  showing  the  consent  of  the  Pa- 
tron or  Ordinary :  there  is  only  an  undertaking 
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(a)  Dixon  v.  Kershaw,  Ambler,  532.  S.  C.  2  Eden.  360.  In 
Faroworth  v.  the  Bishop  of  Chester,  4  B.  &  C.  568.  Lord  Ten- 
terden  (then  Chief  Justice  Aflbott)  observes :  **  In  Dixon  v. 
"  Kershaw,  Lord  Northingtbu  ^says,  *  that  a  mere  arbitrary 
"  agreement,  made  even  with  Uie  Consent  of  the  parson,  pa- 
**  tron,  and  ordinary,  without  a  -compensation  to  the  incum- 
'*  bent  of  the  mother  church,  will  not  be  sufficient.'  Perhaps 
"  that  expression  requires  some  qualification ;  and  where  no- 
**  thing  is  taken  from  the  income  of  the  incumbent,  the  consent 
"  of  the  parson,  patron,  and  ordinary,  without  a  compensation 
*'  maybe  sufficient." 
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1828.       by  the  proprietors  to  allow  an  additional  stipend 
Michaelmas  ^^  ^^e  RectoT  for  performing  duty  in  this  chapel : 
uhH^iL     ^*  seems  originally  to  have  been  a  mere  specu- 
lation of  the  proprietors,  probably  for  a  very 
good  purpose  and  from  very  honourable  motives, 
HiLLcoAT.    and  not  merely  for  the  sake  of  the  emolument 
arising  from  letting  the  pews.    If  they  cannot, 
from  any  cause,  let  these  pews,  what  is  there 
to  prevent  them,  even  if  the  chapel  be  conse- 
crated, from  shutting  it  up ;  and,  if  not  conse- 
crated, from  converting  it  to  any  secular  pur- 
pose? 
Theperfonn-         It  IS  contcuded,  that  the  several  offices  of  bap- 
SSm^^m*-"      tisJ^it  marriage,  and  burial,  having  been  per- 
nagel,  and  ba-  formed  iu  the  chapel  in  question,  amount  to 
pel  e^istbg      presumptive  evidence  that  there  was  originally 
^mOTW,™     ^  composition  and  consecration  ;  so  they  pos- 
nigbt  poMibij   sibly  might,  if  the  Chapel  had  existed  from  time 

be  presumptife    ,         "^  i  -■       i  /. 

•Tidenceof  immemorial;  and  the  performance  of  these 
MHr^oMlpo.  duties  in  ,it,  if  not  otherwise  to  be  accounted 
tlfrchaSiTtS  for,  might  by  lapse  of  tune  be  attributed  to  a 
r'^°  rtJiJd*'  ^^^^  origin.     But  here  is  the  origin  of  the 

chapel  ascertained,  and  here  is  the  Bishop's 
licence  to  the  Minister  of  the  parish  to  do  duty 
in  it,  and  no  mention  of  consecration  or  com- 
position. That  licence  is  a  material  document, 
as  it  gives  the  history  and  character  of  the 
chapel.  It  is  "  to  the  Rector  and  his  successors :" 
the  Rector  then,  being  the  officiating  minister, 
accounts  for  his  occasionally  performing  these 
offices  in  the  Chapel ;  he  might  not  be  aware  of 
the  law  :  but  such  irregularities  would  not  con- 
vey any  privilege  to  the  place  when  it  went  into 
other  hands,  nor  would  they  affect  the  rights  of 
future  Incumbents ;  and  he  might  think  it  better 
to  lay  bodies  in  these  vaults  under  the  Chapel, 
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than  that  the  Proprietors  should  let  them,  if      1828. 
not  consecrated,  for  other  purposes. 

The  payment  for  the  use  of  these  vaults  was 
received  by  the  Proprietors,  and  the  fees  for  the 
funerals  were  accounted  for  to  the  Rector,  (who 
was  the  officiating  minister)  as  appears  from 
the  books.    These  funerals  only  continued  for  a 
period  of  three  or  four  years,  and,  from  1738-9, 
were  discontinued  for  a  great  number  of  years. 
Hie  ^cact  reason  why  they  were  discontinued 
does  not  appear,  but  there  was  a  cotempora- 
neous  opinion  of  Dr.  Strahan,  a  learned  civilian, 
^*  upon  the  power  of  burial  in  this  chapel,"  which 
would  tend  to  confirm  the  notion,  that  the  rea^ 
son  of  discontinuance  was  the  want  of  conse- 
cration ;  and  the  objection  may  have  proceeded 
from  the  feelings  of  parties,  whose  relations, 
connections,  or  friends  had  been  buried  there, 
rather  than  have  been  raised  by  the  Rector. 
The  building  is  assessed  to  'the  parish  rates : 
this,  again,  affords  a  further  argument  against 
cooiKcration.    However,  to  the  dues  arising  from 
the  different  offices  which  have  been  performed 
in  this  chapel,  the  Rector  has  a  right,  and  a 
material  injury  might  accrue  to  him  from  the 
transfer  of  those  dues  to  other  hands. 

There  is  another  point  that  is  very  important, 
though  not  much  noticed  in  the  argument. 
Hie  envies  of  the  funerals,  performed  in  this 
chapel,  used  to  be  made  by  the  Parish  Minister 
in  the  parish  register :  (a)  but  now  Dr.  Hillcoat 
sets  up  a  right  to  keep  separate  registers  of 

(a)  The  registers  of  the  banns,  and  of  the  marriages  solemn- 
ized in  Queen  Square  Chapel,  were,  from  1754  to  July  181Q, 
dUtinGt  from  the  parochial  registers,  though  they  were  kept  ih 
the  same  chest. 

E  2 
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baptisms,  marriages,  and  funerals,  quite  in- 
dependent of  the  parish  Minister  and  parish 
registers ;  and  though  there  have  been  some 
separate  registers,  yet  I  see  no  authority  for 
that  course.  Great  public  inconvenience 
might  arise  if  chapels  were  allowed,  without 
some  authority  lawfully  given  and  publicly 
known,  to  set  up  separate  registers  :  they 
could  not  be  received  in  evidence :  and  the 
policy  of  the  law  and  the  convenience  of  the 
public  require  that  parish  registers  shall  be 
carefully  kept,  and  duly  preserved,  as  authentic 
records,  and  that,  except  in  the  cases  of 
chapels,  with  chapelries  annexed,  "  where  the 
**  ceremonies  of  baptism,  marriage,  and  burial 
'^  have  been  usually  and  may  according  to  law 
"  be  performed,"  (a)  there  should  be  only  one 
parish  register,  entitled  to  be  considered  as 
making  faith,  so  that  parties  should  know 
where  to  resort  in  order  to  make  their  search. 

In  my  view  then  of  the  case,  up  to  1819  this 
Chapel,  under  the  original  licence  of  the  Bishop 
"  to  the  Rector  and  his  successors,"  is  a  pro- 
prietary chapel,  and  nothing  more,  in  which 
the  Rector  and  his  Curates  performed  the  ser- 
vice :  they  did  for  some  short  time  bury  in 
the  vaults,  but  that  was  discontinued  after  1 739 
or  1740;  they  did  frequently  perform  other 
offices,  baptisms  and  marriages  ;  and  they  ad- 
ministered the  Lord  s  Supper ;   but  this   was 


(a)  62  Geo.  3.  c.  46.  8.  1.  By  s.  4.  the  certificates  of  bap- 
tisms or  burials,  performed  in  any  other  place  than  the  parish 
church  or  church-yard,  or  chapel  or  chapel-yard  of  any  cha- 
pelry  providing  its  own  registers,  are  directed  to  be  transmitted 
to  the  minister  of  the  parish  or  chapelry  in  order  to  be  entered 
10  the  registry.  And  by  4  Geo.  4.  c.  76.  s.  5.  the  provisions 
relative  to  marriage  registers  are  extended  to  certain  chapels. 
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done  wholly  by  the  Rector  himself  or  his  curate, 
(which  is  the  same  thing),  the  Rector  receiring 
all  the  emoluments.  These  acts  do  not  appear 
to  alter  the  character  and  quality  of  this 
Chapel ;  it  was  still  a  proprietary  Chapel,  in 
which  the  Rector  was  permitted  by  the  Bishop 
to  perform  divine  service  and  religious  offices, 
and  the  Proprietors,  who  received  the  pew 
rents,  paid  him  a  salary  for  doing  duty :  but  I 
am  not  aware  of  any  Chapel  where  the  Patrons 
or  Proprietors  (forming  themselves  into  a  sort 
of  joint-stock  company)  can  appropriate  a 
portion  of  the  Church  dues. 

The  question  then  is,  whether  any  thing  has 
been  subsequently  done  to  vary  the  rights  of 
the  Parties,  or  to  alter  the  character  of  the 
Chapel.  It  appears  that,  in  1817,  Dr.  Hillcoat 
by  purchase  became  the  sole  Proprietor  of  this 
Chapel,  and  in  the  same  year  Dr.  Moysey  became 
Rector  of  Walcot :  and  as  Rector,  he  had  a  right 
to  do  the  duty  of  this  Chapel  according  to  the 
original  Licence,  and  the  practice  of  his  pre- 
decessors. In  1819,  Dr.  Moysey,  on  consult* 
ation  with  the  Bishop,  (and  this  is  not  unimport- 
ant) saw  the  irregularity  of  a  part  of  that  prac- 
tice  ;  he  discontinued  the  occasional  services  of 
baptisms  and  marriages,  and  the  use  of  sepa- 
rate registers  at  this  Chapel.  No  burials  had 
for  a  long  antecedent  period  been  there  per- 
formed. The  Chapel  was  then  again  put  upon 
its  legitimate  footing,  and  matters  were  restored 
to  a  correct  practice.  The  Chapel  was  treated 
as  a  mere  oratory  in  which  divine  service  only 
could  be  performed ;  and  payment  was  to  be 
made  to  the  officiating  Minister  by  a  portion  of 
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the  pew  rents  ;  but  there  was  nothing  to  break 
in  upon  the  Rector'is  rights. 

In  1821,  Dr.  Moysey,  as  Rector,  nominated 
Dr.  Hillcoat  to  be  the  officiating  Minister  of 
this  Chapel ;  not  to  be  the  Curate  of  the  whole 
parish,  but  to  officiate  in  this  Chapel  in  the 
manner  the  Rector  had  determined  it  should  be 
used.  The  nomination  is  exhibited  and  is 
material ;  for  if  any  thing  conveys  a  right  it  is 
this  ncmunation,  and  no  greater  right  can  be 
supposed  to  have  been  conveyed  to  the  offici- 
ating minister  by  the  Rector  of  the  Parish,  even 
as  against  himself,  than  what  the  terms  of  this 
document  specify.  It  appoints  Dr.  Hillcoat 
'^  to  perform  the  office  of  officiating  minister  in 
M  Queen  Square  Chapel  within  the  parish  of 
'' Walcot,  and  to  receive  all  stipends,  salaries, 
**  and  emoluments  of  and  belonging,  or  hereto- 
fore usually  paid  and  payable,  to  the  offici- 
ating minister  in  the  Chapel  aforesaid,  by  the 
**  proprietors  of  the  said  Chapel." 

Here  is  nothing  that  appoints  Dr.  Hillcoat  to 
the  exercise  of  all  parochial  rights,  to  the  cure 
of  souls,  and  to  the  occasional  administration 
of  offices  to  all  the  inhabitants,  and  in  all  parts 
of  the  parish.  It  is  only  to  act  '^  as  officiating 
Minister  of  that  Chapel ;"  and  though  it  does 
not  strictly  prescribe  his  duties,  it  prescribes 
his  fees.  It  only  grants  what  was  **  paid  by 
"  the  Proprietors."  The  words  can  only  be  so 
construed.  It  does  not  grant  any  thing  which 
belonged  to  Dr.Moysey,  as  Rector;  neither 
the  parochial  duties,  nor  the  surplice  fees  of 
this  great  and  populous  parish ;  nor  the  power 
of  interfering  and  intromitting  in  all   rights. 
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duties,  and  offices  which  had  been  committed  to 
Dr.  Moysey,  as  Incumbent  of  the  Parish.  Dr. 
Uillcoat  was  the  Curate  of  Dr.  Moysey  so  far 
as  respected  the  officiating  in  this  Chapel,  but 
no  further  or  otherwise.  The  character  of  a 
proprietary  Chiapel  and  no  other  still  remained 
to  it ;  and  in  this  chapel  the  Rector  might  offi^ 
ciate  mider  the  original  licence,  or  he  might 
nominate  an  officiating  Minister  to  be  licensed 
by  the  Bishop. 

Dr.  Hillcoat,  on  presenting  his  nomination, 
obtains  the  Bishop's  Licence,  which  is  one  of 
the  printed  forms  usually  granted  in  that  diocese 
to  stipendiary  Curates ;  but  the  blank  for  the 
"  stipend  or  salary*'  (those  printed  words  being 
first  struck  through)  is  filled  up  with  ''  all  sti- 
"  pends,  salaries  and  emoluments  of  and  be* 
''  longing,  or  heretofore  usually  paid  and 
'*  payable,  to  the  officiating  Minister  in  the 
''  Chapel  aforesaid,"  omitting,  which  is  rather 
extraordinary,  the  words  in  the  nomination  ''  by 
"  the  Proprietor  or  Proprietors  of  the  said 
"  Chapel."  Whether  this  omission  was  acci- 
dental on  the  part  of  the  officer  who  filled  it  up, 
or  otherwise,  does  not  appear ;  but  to  this  in- 
strument it  must  be  remembered  that  the 
Rector  was  no  party ;  it  was  obtained  by  the 
nominee,  and  the  Rector  is  not  bound  by  it :  he 
had  limited  the  emoluments  to  those  ''  usually 
"  paid  by  the  Proprietors."  Dr.  Hillcoat  had 
now  united  both  characters  ;  he  would  have  the 
whole  benefit  of  letting  the  pews,  as  well  as 
of  the  stipend  originally  agreed  upon.  But  even 
the  licence  itself,  as  it  stands,  will  admit  of  the 
same  construction :  ^'  all  emoluments,  usually 
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*'  paid  or  payable  to  the  officiating  Minister/' 
could  only  be  properly  construed  "  paid  to  him 
"  in  his  character  of  officiating  Minister,"  (and 
as  such,  he  was  entitled  only  to  the  402.  per 
annum)  and  not  those  paid  to  him  in  his  cha- 
racter of  Rector,  the  former  officiating  Minister 
uniting  both  characters. 

I  am  of  opinion,  therefore,  that  nothing  was 
done  by  Dr.  Moysey  to  give  this  proprietary 
Chapel  any  new  rights,  nor  the  officiating  Minis- 
ter any  part  of  the  Incumbent's  emoluments  as 
Rector,  and  that  there  is  nothing  to  entitle  Dr. 
Hillcoat,  contrary  to  the  Rector's  prohibition, 
either  to  restore,  or  to  continue  those  duties 
which  belong  exclusively  to  the  Rector,  unless 
some  composition  can  be  shown. 

The  alms,  received  during  the  reading  of  the 
Offertory  before  the  Communion,  are  specially 
directed  by  the  rubric  to  be  collected  "  in  a 
"  decent  basin  to  be  provided  by  the  Parish," 
which  shows  that  the  collection,  wherever  made, 
is  a  parochial  matter,  with  which  persons  con- 
nected with  a  private  chapel  have  no  concern. 
Again,  "  after  the  divine  service  is  ended,  the 
**  money  given  at  the  offertory  shall  be  dis- 
**  posed  to  such  pious  and  charitable  uses  as 
*^  the  Minister  and  Churchwardens  shall  think 
**  fit :  wherein  if  they  disagree,  it  shall  be  dis- 
"  posed  of  as  the  Ordinary  shall  appoint." 
These  directions,  as  to  the  "  Parish,"  and  "  the 
**  Churchwardens" — who  are  officers  of  the 
Parish  and  not  of  the  Chapel,  lead  me  also  to 
construe  the  "  Minister"  to  mean  "  the  Minister 
of  the  Parish  ;"  and  they  show  that  the  rubric 
intended  that  all  alms  received  at  the  Commu- 
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nion,  as  well  at  private  chapels  as  in  the  parish       1B28. 
Church,  should  be  at  the  disposal  of  the  Minister  miohaelmai 
of  the  parish  and  of  the  Churchwardens,  and    ^^^^^ 
should  not  belong  to  the  officiating  Minister, 
nor  to  the  proprietors  of  such  Chapel. 

In  any  view  that  I  am  able  to  take  of  this 
case,  I  cannot  consider  that  this  Chapel  has 
acqidred  any  legal  rights,  at  all  encroaching 
upon  the  parochial  rights  which  belong  to  the 
parochial  Incumbent,  beyond  those  to  which  he 
has  directly  and  specifically  consented,  viz.  the 
performance  of  public  service  for  the  accommo- 
dation of  those  who  take  pews.  To  the  emolu- 
ments arising  from  those  pews  Dr.  Hillcoat, 
uniting  both  characters  of  officiating  Minister 
and  sole  proprietor,  is  entitled ;  but  to  them  he 
is  limited.  Hpre  ^s  no  district,  no  chapelry 
which  connects  any  particular  inhabitant  willi 
this  Chapel,  here  is  nothing  carved  out  of  the 
parish,  nor  out  of  the  parochial  rights  of  the 
Rector.  The  general  duties  of  the  parish  rest  up- 
on the  Rector ;  he  is  bound  to  perform  them ;  and 
he  is  entitled  to  all  the  emoluments  derived  from 
them.  It  is  the  policy  of  the  law  to  keep  these 
duties  entire  and  simple,  unless  they  have  been 
subdivided  and  piarcelled  out  by  competent  au- 
thority. It  is  also  the  policy  of  the  law  that 
these  public  offices  (the  records  of  which  are  of 
considerable  importance  to  the  public  in  respect 
to  the  descent  of  property)  should  be  performed 
in  the  Parish  Church,  and  be  recorded  in  the 
parish  or  chapelry  registers. 


The  suit  has  been  amicably  and  liberally 
conducted;  and  though  the  articles,  in  the 
usual  form,  pray  costs,  and  though  in  regularity 
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I  am  bound  to  allow  them,  yet  I  presume  they 
will  hardly  be  pressed. 

The  King's  Advocate  stated,  that  he  could  not 
consent  to  waive  the  costs,  as  Dr.  Hillcoat  might 
possibly  appeal :  if  however  the  Reverend  gentle- 
man would  rest  satisfied  with  the  present  de- 
cision, that  part  of  the  sentence,  decreeing  costs, 
woidd  not  be  enforced. 
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MiOHARLMAt 

On  Motion.  J,^^^^^ 


The  deceased  died  a  spinster ;  and  by  her  Adminiitratioo 
will  bequeathed  a  legacy  as  follows  :     "I  give  ^JS^TJr.' 
"  to  Frances  Coventry  £300  three  per  cents,  and  *■"»  Jj^^ie 
"  after  her  death  to  Thomas  Coventry,  and  after  repreMouuye 
''  his  decease  to  Mrs.  Margaret  Coventry  his  laM  \l^x^, 
*•  sister,  for  ever."    In  1764,  Thomas  Coventry,  tt^'^l^l 
sole  executor,  and  residuary  legatee  (Frances  ^^^^  ^^ 
died  in  the  testatrix's  lifetime)  took  probate,  and  g«tee,  »«. 
received  the  dividends  upon  the  above  stock  till  bot  bj  praotic« 
1797,  when  he  died.    The  chain  of  executorship  •^^^^•j. 
being  now  broken,  and  there  being  no  personal  JJ^,"*^**" 
representative  to  Martha  Steadman, —  having,  sinoe 

'^  the  dMth  (in 

1707)  of  the 

The  King's  Advocate  moved  for  an  administra-  "^^^  l^' 
tion  (with  the  will  annexed,of  the  goods  left  un-  •«e«ntor  uid 
administered  by  Mr.  Coventry)  **  limited  to  the  bMomadeby*' 
"  sum  of  £300  three  per  cents,  and  the  dividends  ^^^^^*^^' 
"  accruing  thereon  since  the  death  of  the  execu- 
"  tor  in  1797,"  to  be  granted  to  Thomas  Darby 
Coventry,  the  administrator  of  Margaret,  the 
substituted  legatee  in  the  said  sum. 
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Per  Curiam. 
In  order  to  reduce  this  sum  of  stock  into  pos- 
session,  it  is  necessary  to  have  a  personal  repre- 
sentative to  the  original  testratrix.  The  person, 
by  practice  entitled  to  the  general  de  bonis  grant, 
is  the  representative  of  the  residuary  legatee ;  but 
he  is  abroad,  in  Italy,  and  is  not  expected  to  re- 
turn for  some  years.  He  has  no  beneficial  in- 
terest in  the  £300.  Since  the  death  of  Thomas 
Coventry,  (in  1797),  the  residuary  legatee,  the 
executor,  and  the  legatee  for  life  of  this  sum,  no 
claim  has  been  asserted  on  behalf  of  his  repre- 
sentative to  this  £300,  and  this  non-claim,  for 
so  many  years,  strongly  confirms  that  he  has  no 
interest  therein.  The  present  claimant  is  the 
representative  of  the  substituted  legatee,  who 
having  siirvived  Mrs.  Steadman,  took  a  vested 
interest.  Under  these  circumstances,  I  think 
the  Ck)urt  may  safely  make  the  grant,  without 
the  formality  of  citing  Thomas  Coventry's  re- 
presentative. 

Motion  granted. 


IN  THE  GOODS  OF  ANNE  MIDDLETON. 


On  Motion. 


AdniiibtratioD  rj^^  dcceascd  died  a  widow.  By  her  will  she 
with  m  wui  ao.  bequeathed  the  residue  of  her  personal  property 
t!J\*?(i>?^^  to  her  two  daughters.    One  died  in  the  life-time 

tatiTe  interest,  ,        ,     , 

entitled  to  seven  12th8  of  the  residowy  eiute,  withont  oiting  those  having  a  direct  interest  as  en- 
titled in  distribution. 
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of  the  testatrix,  who  therefore,  as  to  a  moiety  of       ^^^' 
the  residue,  was  dead  intestate.     In  November  Michaelmas 
1823,  Mrs.  Herbert,  the  other  residuary  legatee,     i^  s^m. 
took  administration  with  her  mother's  will  an-        — -7 
nexed ;  and  upon  her  death,  also  a  widow,  her         op' 
executors,  as  her  representatives  in  the  charac-   middleton. 
ter  of  residuary  legatee,  now  applied  for  an  ad- 
ministration de  bonis  nan  of  Anne  Middleton. 

The  property,  about  £2500,  was  in  a  course 
of  administration  under  the  directions  of  the 
Court  of  Chancery ;  and  in  addition  to  the  moie- 
ty, as  residuary  legatee  under  her  mother's  will, 
Mrs.  Herbert  was  entitled  to  one-sixth  of  the 
remainder,  in  distribution  under  the  intestacy. 
Of  the  other  persons  in  distribution,  there  were 
only  two  (the  rest  being  minors,  or  out  of 
England)  to  whom  administration  could  be 
granted,  the  one  entitled  to  a  twelfth ;  the  other, 
to  a  fourth  of  one-twelfth. 

Ijushington  moved  for  the  administration. 

Per  Curiam^ 
According  to  the  general  practice,  a  party 
having  a  direct  interest  is  preferred,  in  such  a 
grant,  to  those  entitled  in  a  representative 
character ;  but,  considering  that  Mrs.  Herbert, 
at  the  time  of  Mrs.  Middleton's  death  was  a 
next  of  kin,  while  the  others  in  distribution  were 
not,  and  that  Mrs.  Herbert's  representatives  are 
entitled  to  seven-twelfths  of  the  residuary  estate, 
I  think  the  form  of  citing  those  who  have  a  di- 
rect interest  may  be  waived,  and  that  the  ad- 
ministration de  bonis  non  may  be  granted  to 

Mrs.  Herbert's  executors. 

Motion  granted. 
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An  idminiitra-  AddoMs  prayed  the  Court  to  direct  the  limited 
!!!^bsui^itif  **  administration  to  be  re-delivered  out,  and  to  con- 
gS^^^"  demn  the  executors  in  costs. 
"""'"d  ^^a^  Phillimore^  for  the  executors.  We  have  a  will. 
next  of  kin  be-  The  dccrec  taken  out  by  the  limited  administm- 
SSir  dne  in-  toT  alleged  au  intestacy.  It  was  not  served  upon 
wu[!tli?wL  those  who  have  a  right  to  the  general  grant, 
called  in  by  the  which  is  au  invariable  practice. 

esecoton  of  m  x*        >^       • 

wiu,  not  pro-  Per  Curtam. 

i!ft^^dir^ted  In.  cases  of  limited  administrations,  parties  en- 
l^e^"ut*l^  titled  to  the  general  grant  may  take  out  a  ctstero- 
the  execnton,  ruffi  representation.  As  it  was  not  known  that 
uken""a  eJl-  a  wiU  was  iu  existence,  it  was  not  possible,  and 
cSI^dTmSS^i**'  therefore  not  necessary,  to  cite  the  executors. 
C08U.  Why  do  they  not  now  take  out  probate  ?    How 

was  the  administrator  to  know  there  was  a  will, 

and  that  your  parties  were  executors  ? 

Phillimore.    It  appears  in  the  (Solicitor's  letter 

of  September,  1 827 ;  at  least  I  infer  it  from  that 

letter. 

Judgment. 
Sir  John  Nicholl. 

The  circumstances  of  this  petition  are  as  fol- 
low: William  Joynson  died  in  March  1827, 
and  left  two  daughters,  both  married  ;  he  made 
a  will  of  which  he  appointed  Harris  and  Wig- 
gins two  of  the  executors,  and  made  his  daugh- 
ters r^iduary  legatees.  A  suit  in  chancery  by 
a  gentleman,  named  Barr,  against  the  deceased 
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abated  by  the  death  of  the  testator.  From  time  ib28. 
to  time  search  was  made,  on  the  part  of  Barr,  if  MicRAELWAt 
any  will  had  been  proved,  or  administration 
taken ;  but  without  success ;  and  in  October 
1827,  Milbum,  the  solicitor  of  Barr,  wrote  let* 
ters  to  the  husbands  of  the  deceased's  daughters, 
inquiring  whether  there  was  any  will,  or  whether 
they  would  take  out  administration,  and  ap- 
prizing them  of  the  necessity  of  obtafining  a 
personal  representative  to  the  deceased's  estate. 
Seven  months  had  then  elapsed  since  the  de- 
ceased's death :  in  September,  also,  Milbum  had 
written  to  the  nephew  and  to  the  solicitor  of  the 
deceased,  making  similar  inquiries,  and  inform- 
ing them  of  Mr.  Barr's  intended  application  to 
the  Court :  but  to  these  letters  no  answers  were 
returned ;  all  possible  pains  were  taken,  and  in 
consequence  of  no  answers  being  returned,  and 
no  intelligence  of  a  will  being  received,  a  de- 
cree with  intimation  was  then  extracted,  calling 
upon  the  daughters  to  show  cause  why  a  limited 
administration  should  not  be  granted  to  Mil- 
bum,  the  nominee  of  Barr.  Every  exertion  was 
made,  every  possible  diligence  was  used,  as  ap- 
pears firom  the  certificate  endorsed  upon  the 
decree,  to  serve  the  decree  on  the  next  of  kin ; 
but  the  husband  of  one  would  not  permit  access 
to  his  wife,  and  would  give  no  information  as  to 
the  other  sister,  whose  residence  could  not  be 
discovered.  There  was,  then,  a  manifest  inten- 
tion to  defeat  justice.  In  December  1827,  the 
limited  administration  was  decreed.  The  pro- 
ceedings in  Chancery  were  revived;  a  heavy 
expence  has  been  incurred ;  and  if  the  limited 
administration  be  now  revoked,  all  those  pro- 
ceedings will  be  void,  and  must  be  commenced 
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1828. 

MlCHAF.LMAS 

Tbrm, 
Iflt  SeMioo. 

Harris  and 
Wiggins 

V, 
MiLBURN. 


de  novo.  In  Easter  Term  1828,  the  executors, 
who  at  last  prove  the  will,  call  in  this  adminis- 
tration. On  what  ground?  Because  the  de- 
cree was  not  personally  served.  But  they  do 
not  deny  the  receipt  of  the  letters  ;  they  do  not 
deny  that  the  husband  refused  access  ;  they  do 
not  deny  that  the  inconveniences,  to  which  I 
have  adverted,  will  result,  and  that  the  proceed- 
ings in  Chancery  must  be  commenced  de  novo. 
It  is  a  mere  colourable  pretext.  They  were 
fully  aware  that  a  representation  was  necessary. 
The  death  took  place  nine  months  before  the 
limited  administration  was  decreed.  It  was  the 
duty  of  some  of  these  parties  to  have  taken  out 
probate,  or  administration,  long  before  that  time. 
This  hanging  back  has  much  the  appearance  of 
fraud,  especially  imder  the  circumstances.  The 
excuse  offered  is,  that  the  property  is  small; 
but  it  is  not  asserted  that  the  executors  and  the 
next  of  kin  were  not  aware  of  the  proceedings 
in  which  the  representation  was  necessary  :  nor 
do  they  state  any  inconvenience  which  will  re- 
sult from  the  continuance  of  the  limited  admi- 
nistration. The  regular  course  would  have  been 
to  take  probate  cceterorumy  and  if  there  was  any 
fear  of  collusion,  the  executors  might  have  in- 
tervened in  the  Chancery  suit.  However,  the 
usual  mode  is  to  take  a  cieterorum  grant ;  but 
that  is  not  even  yet  taken  out,  which,  at  all 
events,  is  great  neglect  and  delay. 

The  whole  bears  the  appearance  of  contri- 
vance, and,  as  I  am  of  opinion,  that  the  limited 
administration  was  properly  granted,  I  am  bound 
to  direct  it  to  be  re-delivered  out,  and  to  con- 
demn the  executors  in  costs. 

Petition  sustained. 
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RAVENSCROFT  V.  HUNTER  AND  OTHERS.  1828. 


On  Motion. 


Michaelmas 
Term, 
SadSauioB. 


Edward  Ravenscroft,  late  of  Portland  Place,  '»k  aitmUoiis 
died  on  the  19th  of  August,  1828.    On  the  18th  of  clAfoii j  mid* 
April,  1825,  he  executed  his  will  in  duplicate,  SIwrfi»drtib^ 
and  thereof  appointed  his  wife,  Mr.  Wilkinson,  ^„'"JJ'e'^~*' 
and  Mr.  Moore  (his  solicitor),  executors.     The  pewwoe,  tiier 
two  parts  of  the  will  were  sealed  up  in  separate  wJJTof  •^n- 
envelopes;    the  deceased  kept  one  part;  Mr.  l^JS^^^^^r 
Moore  the  other ;  and  in  the  early  part  of  Fe-  ISf^^fifjJ]^ 
bruary,  1828,  shortly  after  the  latter 's  death,  therebj.  g«iit 
his  partner,  Mr.  Lake^  sent  such  duplicate  to  ^moBform, 
the  testator  at  his  request.    In  June,  the  testa-  ^J^/tJ^^ 
tor  observed  to  Mr.  Lake,  (as  he  had  before)  «"*«^- 
*'  that  he  should  soon  trouble  him  to  prepare  a 
''  codicil  to  his  will,  or  to  make  an  alteration 
"  therein."    On  the  7th  of  August,  the  testator 
was  taken  ill ;  on  that  and  the  following  day 
he  grew  worse;   a  fever  which  then  attacked 
him,  and  which  was  accompanied  with  frequent 
aberrations  of  mind,  wholly  incapacitated  him 
for  business,  till  he  died.     At  his  death  was 
found,  locked  up  in  the  drawer  of  his  writing 
table,  one  part  of  his  will  loose  and  unfolded ; 
and  in  it  were  several  alterations  and  marginal 
notes  written  by  himself,  (a)     For  instance,  in 
the  appointment  of  executors,  the  name  "  Daniel 

(a)  The  duplicate  was  also  found  in  the  same  room;  but 
locked  up  in  a  drawer  under  a  book  case,  and  with  the  seal  of 
die  ori^al  enyelope  unbroken. 
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^^*^^'       "  Moore"  was  erased ;  the  names  of  Henry  Lanoy 

Michaelmas   Hunter,  and  James  Rivett  Carnac  being  substi- 

anJles^in     tuted  by  an  interlineation  ;  so  in  other  parts  of 

the  will :  and  opposite  to  a  bequest  in  favour  of 

AVBNscROFT  |^jg  daughteF,  Elizabeth  Head,  "  to  her  separate 

^"nl»^;i'''*   **  use,  and  free  from  the  control  of  her  husband," 

the  deceased  had  written  in  the  margin,  "  Mrs. 
"  Head  is  now  a  widow,  therefore  this  clause  must 
"  be  modelled  accordingly."  And  in  the  margin, 
opposite  to  the  residuary  clause,  (a)  which  was 
crossed  out  with  a  pen,  were  these  words  :  **  one 
**  of  the  sons  is  dead,  and  the  remaining  three  sons 
"  being  otherwise  provided  for,  I  intend  to  be- 
"  queath  one  thousand  pounds  to  each  of  the  three 
**  sons,  and  the  residue  of  my  fortune  not  before 
'*  herein  disposed  of,  to  be  equally  divided  between 
*  *  the  two  daughters  of  my  said  late  son  George 
**  Ravenscroft.  My  meaning  is,  which  I  do  not 
'*  think  is  clearly  expressed  in  this  will,  that  none 
**of  these  bequests  to  the  three  sons  and  two 
**  daughters  of  my  late  son  George  Ravenscroft 
**  shall  take  effect  until  after  the  death  of  my  wife 
*'  Emma  Ravenscroft." 

Of  these  five  children,  the  grandsons  (one  only 
being  of  age,)  were  in  the  East  Indies ;  the 
grand-daughters  (both  minors)  were  living  with 
and  wholly  under  the  care  of  Mrs.  Ravenscroft, 
the  widow  of  the  deceased  in  this  cause.  The 
property  consisted  entirely  of  personalty. 

A  decree  had  issued,  at  the  instance  of  Emma 

(a)  '*  The  residue  upon  trust  to  divide  the  same  into  sixteen 
'*  shares  and  pay  the  same  to  the  four  sons  and  two  daughters 
*'  of  my  late  son  George  Ravenscroft;  viz.  to  each  of  the  two 
**  daughters,  at  twenty-one  or  day  of  marriage,  four  sixteenth 
**  parts ;  and  to  each  of  the  four  sons,  who  shall  attain  the  age 
*.*  of  twenty-one,  two  sixteenth  parts,  with  benefit  of  survivor- 
•'  ship." 
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Ravenscroft,  widow,  citing  Mr.  Hunter,  Mr.  Car-       1828. 
nac,  and  also  the  deceased's  grand-dauffhters,   ^ 

Y  ^  Michaelmas 

"  to  propound  the  said  will  with  the  alterations       term, 
"  made  and  written  in  one  part  thereof,  if  they  or     "  _^**°- 
"  either  of  them  should  think  it  for  their,  his,  or  Ravbnscboft 
"her  benefit  so  to  do,  otherwise  to  show  cause  honteb.amd 
"  why  probate  of  the  said  will  as  originally  exe-      ^''"***- 
"  cuted,  and  with  the  residuary  clause  re-instated, 
"  should  not  be  granted  to  the  surviving  execu- 
"  tors  therein  named,  or  one  of  them." 

This  decree  was  personally  served,  and  no 
appearance  being  given  ;  Lushington  moved  for 
a  probate  to  be  granted,  in  common  form,  agree- 
ably to  the  tenor  of  the  decree. 

Per  Curiam. 
I  think  the  executors  ought  to  propound  the 
paper  as  altered;  for  the  daughters,  who  are  mi- 
nors, are  giving  up  a  great  advantage,  and  may 
be  misled  by  the  process  served  upon  them,  and 
still  more  by  a  decree,  into  a  belief  that  the 
Court  was  of  opinion  the  alterations  were  inva- 
lid. Observing  then,  that  the  change  of  the 
intentions  and  wishes  of  the  deceased  are  care- 
fully expressed,  and  on  very  reasonable  grounds, 
I  cannot  feel  justified  in  granting  this  motion. 


An  allegation  was  accordingly  given  in  ^.nd 
admitted,  pleading  the  facts  already  detailed ; 
and  further,  in  some  additional  articles,  that 
"  in  the  beginning  of  July,  1 828,  the  deceased 
^*  alluding  to  the  appointments  he  had  obtained 
"  for  his  grandsons  in  India,  declared  to  his  sis- 
**  ter,  *  he  had  now  only  to  provide  for  the  girls,' 
"  thereby  meaning  his  grand-daughters,  and  the 

F  2 
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1828.  "  residuary  legatees  in  the  will  as  altered ;  that 

Michaelmas  "  h^  ^^  Other  times  expressed  to  her  an  inten- 

2n7se^riiii  "  *^^^  ^^  altering  his  will  for  the  purpose  of  so 

*•  benefiting  them ;  saying,  *  be  easy,  be  easy, 

Hunter.  AND       Upon  the  evidence  of  these  facts,  the  cause 

OTHERS*  

was  argued  by  the  King's  Advocate  and  Dodson^ 
for  the  will  in  its  altered  form ;  and  by  Lushing- 
ton  and  AddamSy  contr^. 

1829. 
Hilary  JUDGMENT. 

4  Ji«";o.  Sir  John  Nicholl. 

This  case  lies  within  a  narrow  compass.     The 

tek!"^"  deceased  died  on  the  19th  of  August  1828,  hav- 
dT^fidS^ii!*'  ^^S  niade  a  will  in  duplicate  on  the  18th  of 
oate  will)  oire.  April  1825;  of  which  he  appointed  several  ex- 
(^foraabieto  ccutors  ;  amoug  others,  Mr.  Moore  his  solicitor. 

Id  LSTuS"'  **®  ^^^'  *^^  residue  to  his  wife  for  life,  and  after 
expreMed  in-     hej.  death  to  his  six  m-andchildren,  (the  four  sons 

tentioDS,  held  /•,  i\i.- 

to  contain  tbe  aud  two  daughtcrs  of  a  deceased  son,)  but  m 
btnltiou  ud  different  proportions  ;  for  to  each  of  the  daugh- 
bUS!*^*^^"^  ters  he  gave  four-sixteenths,  and  to  each  of  the 

sons  two-sixteenths.  One  grandson  was  dead, 
and  the  three  others  were  sent  out  to  India  with 
appointments.  Mr.  Moore  was  dead.  The  de- 
ceased's daughter  was  become  a  widow.  After 
these  events,  the  deceased  sent  for  the  duplicate 
left  at  his  solicitor's,  and  with  his  own  hand  in 
one  duplicate,  erased  the  name  of  Mr.  Moore, 
and,  in  that  respect,  corrected  the  paper  in  seve- 
ral places ;  he  noticed  in  the  margin  his  daugh- 
ter's widowhood,  and  also  in  the  margin  wrote  a 
different  disposition  which  he  wished  to  make 
of  the  residue. 

From  what  appears  on  the  face  of  the  will,  at 
the  time  of  the  deceased's  death,  and  from  its 
being  found  in  the  drawer  of  his  ordinary  writing 


PREROGATIVE    COURT    OF    CANTERBURY.  09 

table,  in  his  study,  and  the  other  part  in  a  ^^29. 
drawer  of  his  bookcase,  there  is  reason  to  sup-  Hilary 
pose,  that  the  duplicate  altered  was  the  one    4^,7^^, 

which  he  got  from  his  solicitors.     The  question       

then  is,  whether  the  paper  is  to  take  eflfect  with  ^^■'•^*^*^" 
the  alterations,  or  whether  these  are  to  be  held  as  ^'irif"*  *"^ 

'  ^  ^  OTHERS. 

mere  deliberative  memoranda,  on  which  he  had 
not  made  up  his  mind,  and  which  therefore  are  not 
to  operate.     From  repeated  declarations  to  his 
solicitor.  Lake,  it  is  clear  he  had  long  intended 
some  alteration :   from  conversations  with  his 
sister,  two  or  three  months  before  his  death,  it 
is  equally  clear  he  intended  to  do  something 
more  for  his  grand-daughters :  and  in  his  last 
conversation  with  her,  on  the  29th  of  July,  he 
talked  of  it  prospectively  as  a  thing  to  be  done, 
not  as  then  in  progress.     He  was  at  that  time 
in  remarkably  good  health,  though  between  se- 
venty and  eighty  years  of  age,  and  was  much 
engaged  about    the  Devonport  Dock  Water- 
works, of  which  Company  he  was  chairman. 
On  the  7th  of  August  he  was  to  have  gone  to 
the  play  with  his  grand-daughters,  but  was  pre- 
vented by  illness ;  and,  on  the  8th,  though  ill, 
he  was  in  his  usual  sitting-room,  where  the  will 
was  found  after  his  decease.   On  the  next  day  he 
was  so  much  worse,  and  so  feverish,  that  he  could 
hardly  speak,  and  he  grew  worse  till  his  death. 
It  is  pleaded,  that  these  alterations  were  made 
before  the  7th  of  August,  but  there  is  nothing  in 
the  evidence  to  fix  the  time.     It  is  clear  that  on 
the  29th  of  July,  they  were  not  made.     Now,  I 
do  not  think  it  at  all  improbable  that  the  de- 
ceased wrote  these  marginal  directions  and  the 
alterations  in  the  body,  when  ill  on  the  8th,  or 
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1829.  on  the  evening  before :  if  so,  the  completion  was 

Hilary  prevented  by  the  act  of  God.     Here,  then,  we 

Aibit^ion  ^^^^  ^^    alteration  intended  in  favour  of  his 


grand-daughters:  it  was  long  decided  on,  and 
Rave^iscropt  meant  to  be  done  with  his  solicitor's  assistance ; 
^^OTHEBB^^  but  the  delay  is  pretty  satisfactorily  accounted 
for  from  his  being  in  very  good  health,  and  oc- 
cupied with  collateral  matters. 

What,  then,  is  the  construction  of  the  paper 
itself?     The  alterations  might  be  in  some  degree 
deliberative — as  to   the   form,  for  the  testator 
might  intend  to  effect  his  purpose  more  regu- 
larly by  a  codicil,  and  through  an  attorney, — 
but  not  as  to  the  disposition,  since  upon  that 
he  had    made  up  his  mind,  and  considered, 
meant,  and  thought  the  paper  would  operate 
as  now  altered:  if  he  had  not  so  thought,  he 
would  not  have  taken  so  much  pains  in  altering, 
even  to  the  end,  the  names  of  the  executors ;  for 
that  would  not  have  been  necessary  as  mere 
directions  or  instructions.     On  the  variations  in 
the  benefits  it  may  be  inferred  that  he  had  de- 
finitively resolved ;  for  the  changes  are  written 
in  ink  carefully,  and  not  as  if  on  a  casual  reading 
over ;  and  the  former  disposition  of  the  residue 
is  struck  through  as  if  meant  to  be  finally  alter- 
ed.    He  always  intended  the  grand-daughters 
to  have  double  portions,  and  he  now  decided  to 
give  them  a  still  larger  share,  apprehending  that 
the  grandsons  were  provided  for,  for  so  he  has 
expressly  written,  though  the  extent  of  that  pro- 
vision does  not  appear.     This  departure  from 
the  original   disposition  being  then   no  hasty, 
transient  thought,  but  long  intended,  and  now 
thus  written,  probably  as  late  as  the  8th,   I 


Ravenboropt 
o. 

AMD 
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am  satisfied  was  his  fixed  and  final  intention.  i^®^- 
Being  written  on  the  margin  of  a  formal,  exe-  Hilary 
cuted  will,  with  an  alteration  not  merely  directory  4^1^00. 
in  the  body  of  it,  it  bears  a  very  difierent  cha- 
racter from  alterations  written  on  a  separate 
loose  piece  of  paper,  or  in  pencil.  It  is  rather  ^^^^^l^^^ 
to  be  considered  as  an  act  done  and  intended  to 
take  effect,  in  case,  from  accident  or  otherwise, 
the  testator  was  prevented  from  having  a  formal 
codicil  prepared.  In  this  view,  coupled  also 
with  the  probability  that  it  was  written  on  the 
very  day  he  was  taken  ill,  (the  further  progress 
and  formal  completion  of  the  act  being  in  that 
case  prevented  by  his  increasing  illness  and  by 
the  act  of  God,)  I  am  of  opinion  that  by  pro- 
nouncing for  the  will  as  altered,  that  is,  that  the 
grand-daughters  should  take  the  residue  with  the 
exception  of  1,000/.  to  each  of  the  grandsons,  the 
Court  will  be  giving  effect  to  the  real  intentions 
and  last  will  of  the  deceased,  without  violating  or 
breaking  in  upon  any  established  principles 
that  guide  this  Court. 

The  parties  have  altogether  conducted  the 
matter  very  honourably,  and  with  proper  deli- 
cacy towards  the  absent  grandsons :  they  have 
brought  the  case  fully  and  fairly  before  the 
Court,  to  whose  judgment  it  was  necessarily 
submitted,  and,  therefore,  they  are  entitled  to 
their  costs  out  of  the  estate. 
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1828.         TYRELL  V.  JENNER,  AND  V.  T.  J.  AND  MARY  SPITTY, 

BY  THEIR   GUARDIAN. 


Michaelmas 

Term, 
SadSeisioB. 


On  Motion. 


The  Court  wui  This  was  a  cause  of  proving,  in  solemn  form 
oompIteTt^r-  of  law,  the  last  will  and  testament  of  the  Rev. 
SmlSSJ'Jh?*  ^^^^  Jenner,  D.  D.  late  of  Billericay,  Essex ; 
•^«i««i«»  «' .  promoted  by  Sir  John  Tyrell,  Bart,  the  sole  exe- 
•iiegatioo  pro-  cutor,  against  John  Tyrell  Jenner,  the  only 
Siu^^theap.  child,  and  Thomas  Jenner  Spitty,  and  Mary 
S^!!!!!itt^  ou  Sp^**y»  respectively  minors,  the  grandchildren 
huMtio  next  of   of  the  deceascd. 

•d,  more  ctp^  An  allegation,  propounding  the  will,  had  been 
^^M^be-  brought  in ;  and,  on  behalf  of  the  next  of  kin, 
Srt'^Ae*  Lushington  now  applied  that  its  admission 
suit  u  oarttor   might  Stand  over,  under  circumstances  detailed 

of  other  next  of  «        ^i        ^^^ 

kia.  by  the  Court. 

Per  Curiam. 
The  will,  in  this  case,  is  propounded  by  the 
executor  against  John  Tyrell  Jenner,  the  son  of 
the  deceased,  and  against  two  grandchildren,  by 
a  deceased  daughter,  who  appear  by  Thomas 
Spitty  their  father  and  guardian.  The  allegation 
is  dated  on  the  fourth  session  of  last  Trinity 
Term,  and  an  affidavit  was  then  exhibited  to  the 
effect,  that  proceedings  had  been  instituted  in 
Chancery,  for  the  purpose  of  obtaining  a  com- 
mission of  lunacy  as  to  the  son,  and,  on  that  ac- 
count, it  was  prayed  that  the  allegation  might 
stand  over.  That  application  was  granted,  and 
now    a    further  very  long  affidavit   has  been 
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brought  in,  detailing  the  proceedings  in  Chan- 
cery, and  stating,  that  Thomas  Spitty,  though 
appointed  committee,  has  not  yet  given  security, 
and  that  therefore  the  appointment  has  not  been 
confirmed ;  but  that  is  no  reason  to  postpone  the 
admission  of  this  allegation,  for  there  is  a  party 
competent  to  oppose  the  will,  Thomas  Spitty  — 
the  curator  and  guardian  to  the  children  of  a  de- 
ceased daughter;  and  it  is  not  necessary  to 
delay  the  cause  till  he  can  appear  also  in  the 
character  of  committee  of  the  lunatic.  The  soli- 
citor supposes,  because  the  Court  of  Chancery, 
in  arranging  trusts,  may  require  all  parties  in- 
terested, and  in  all  characters,  to  be  before  it, 
that  the  same  rule  must  prevail  here ;  but  that 
is  not  so.  The  executor  has  a  right  to  go  on 
and  propound  the  paper;  otherwise  his  witnesses 
might  die.  If  there  is  any  risk  from  a  want  of 
appearance  on  behalf  of  the  lunatic,  it  is  the 
risk  of  the  executor  alone ;  but  this  want  of  ap- 
pearance is  a  mere  pretext:  there  are  parties 
competent  to  oppose,  and  it  so  happens  that  the 
Tery  same  person  who  is  now  before  the  Court, 
opposing  the  paper,  is  the  person  appointed  to 
be  the  committee  of  the  lunatic ;  so  that,  on  the 
ground  of  collusion,  there  cannot  by  any  possi- 
bility be  an  objection  to  the  executors  going  on. 
Experiments  of  this  nature,  made  on  a  fancied 
analogy  of  the  principles  of  proceedings  in  this 
Court  with  those  of  other  Courts,  must  be 
watched  narrowly,  as  they  may  lead  to  a  very 
inconvenient  practice.  The  present  affidavit, 
instead  of  furnishing  grounds  for  delay,  fur- 
nishes a  reason  for  allowing  the  executor  to 
proceed;  for  in  July,  it  did  not  appear  that 
Spitty  was  the  committee;   but  this  affidavit 
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proves  that  his  appointment  to  that  office  only 
wants  a  formal  confirmation,  and  that  then  he 
will  unite  in  his  own  person  the  double  character 
of  committee  of  the  lunatic  and  curator  of  the 
minors ;  and,  in  that  latter  character,  as  I  have 
already  said,  he  is  a  party  to  the  cause. 

The  introduction  of  the  affidavit  of  the  soli- 
citor is  so  improper,  that  I  shall  reserve  the  ques- 
tion as  to  the  costs  of  the  application,  and  also 
as  to  the  propriety  of  allowing  an  affidavit,  in 
reply,  to  be  filed. 


On  the  third  session  the  allegation  was  ad- 
mitted, unopposed. 


MITCHELL  V.  MITCHELL. 


Sd  Session. 


On  Admission  of  an  Allegation. 


William  Mitchell  died  on  the  2nd  of  Sep- 
meot^'iutdf  tember,  1828.  After  his  death  was  found 
pl^rwrij"*  locked  up  in  a  private  drawer  of  his  writing 
Md'drted*^eu'  d^s^>  ^  testamentary  paper,  in  his  own  hand- 
in  ptroieii.      writing,  dated  the  29th  of  June,  1821,  and  near 

denee  of  inten-  .  /»  i  •  •  j    • 

tion ;  but  the    to  it  a  Statement  of  his  property  as  it  stood  m 

1827.  On  behalf  of  two  of  the  executors,  this 
testamentary  schedule  was  now  propounded,  in 
an  allegation,  as  his  last  will  and  testament. 


primdfaeU  in 
ferenoe  rather 
is,  tbat  such 
paper  was  in- 
tended to  ope- 
rate, if  no  more 
formal  instru- 
ment wera 
drawn  np.  An 
aUegation  pro- 
poanding  such 

a  paper,  with  alterations  made  from  time  to  time,  adiqitiog  it  lo  the  deceased 'h  circurastaoces  and 
pleading  facts  inferring  adherence,  admitted  lo  proof:  but,  on  the  parol  evidence,  the  paper  pro- 
DOttttced  against. 


Lushington,  in  support. 
Phillimorey  contr^. 
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Judgment. 
Sir  John  Nicholl. 

The  real  question  is,  whether  the  deceased 
did  mean  and  intend  that  this  paper  should 
operate.  It  is  all  fairly  written,  though  there 
are  several  alterations  made  at  different  times ; 
it  is  signed  and  dated  by  him  on  the  29th  of 
June  1821,  and  contains  a  complete  and  very 
natural  disposition :  for  it  appears,  that  he  left 
a  wife  and  six  children — all  minors ;  and  that  his 
wife  had  a  separate  property  .(a)  If  the  paper 
had  remained  in  its  original  state  and  without 
endorsement,  it  would  have  been  entitled  to 
probate,  in  common  form,  on  a  mere  affidavit  of 
handwriting :  and  parol  evidence  would  not 
have  been  admissible.  Even  though  endorsed 
"  Heads  for  the  will  of  William  Mitchell,"  yet 
being  fairly  written,  signed,  and  dated,  the 
primd  facie  inference  would  rather  have  been, 
that  he  intended  it  to  operate  in  case  no  more 
formal  instrument  were  drawn  up,  the  whole 
effect  of  the  endorsement,  under  the  authority 
of  the  case  of  Mathews  v.  Warner — a  most  highly 
important  and  highly  proper  decision — being,  that 
it  leaves  the  case  open  to  the  admission  of  parol 
evidence,  (ft)  That  decision  was  in  conformity 
with  the  practice  of  these  Courts  in  earlier  cases, 
and  with  the  judgments  of  Sir  George  Hay,  in 
the  case  of  Habberfield  v.  Browning ;  (c)  and  of 
Dr.  Calvert,  in  Cobbold  v.  Baas,  (d)  The  sen- 
tences however  of  the  Prerogative  Court,  in  those 

(a)  The  deceased  directed  the  residue  of  his  property  to  be 
equfldly  divided  among  his  children,  except  that  he  gave  a 
double  share  to  his  eldest  son. 

(6)  Mathews  v.  Warner,  4  Ves.  Jun.  186. 

(r)  4  Ves.  Jun.  200.  n.  (d)  Ibid. 
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cases,  admitting  parol  evidence  were,  on  ap- 
peal, both  reversed,  the  Delegates  holding  that 
the  papers,  being  virills  both  of  real  and  per- 
sonal estate,  were,  reddendo  singula  singulis^ 
perfect  dispositions  of  personalty,  and  there- 
fore good  wills;  and  that  parol  evidence  was 
inadmissible.  Though  the  latter  case  was 
determined  by  a  commission  consisting  only  of 
two  Common  Law  Judges  and  one  Civilian,  these 
Courts,  in  submission  to  two  solemn  decisions 
of  the  superior  Court,  felt  themselves  bound, 
contrary  to  their  former  invariable  practice,  to 
reject  parol  evidence  in  similar  cases.  But  at 
length  the  law  was  correctly  ascertained,  and 
the  original  doctrine  of  these  Courts  was  re- 
stored, by  the  conclusion  at  which  the  Commis- 
sion of  Review  in  Mathews  v.  Warner  arrived  : 
and  in  that  case  it  clearly  resulted  from  the 
parol  evidence,  that  the  deceased  did  not  intend 
the  paper  to  operate.  The  whole  effect  then  of 
that  case  is,  that  the  endorsement  opens  the 
paper  to  a  question  of  intention ;  and  lets  in  parol 
evidence. 

If  Mr.  Mitchell  had  died  the  day  after  he 
wrote  this  paper,  no  doubt  can  be  entertained 
but  that  it  would  operate.  It  appears  however 
that,  though  originally  written  in  1821,  he  had 
from  time  to  time  made  certain  alterations  in  it, 
adapting  it  to  the  change  of  his  circumstances, 
particularly  on  the  death  of  his  uncle  in  1 823  : 
these  alterations  may  possibly  operate  as  so 
many  recognitions,  and  show  that  he  still  ac- 
knowledged it  in  its  original  character,  namely, 
to  operate  if  he  made  no  more  formal  will. 

In  the  latter  end  of  March  of  the  present  year, 
it  is  pleaded,  that  one  of  the  deceased's  brothers 
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consulted  with  him  on  making  his  own  will ;  and 
the  deceased,  in  the  course  of  a  confidential 
communication  with  him,  entered  into  the  par- 
ticulars of  his  will,  particularly  as  to  what  he 
had  left  his  wife  and  as  to  taking  away  from  her 
the  guardianship  of  his  children.  It  has  been 
argued  that  as  the  clause  respecting  the  guar- 
dianship cannot  take  effect,  because  the  paper 
is  not  attested  according  to  the  exigencies  of  the 
statute,  (a)  it  must  therefore  be  presumed  that 
the  deceased  did  not  consider  it  as  operative : 
but  I  do  not  think  that  that  is  necessarily  to  be 
inferred ;  for  the  law  requiring  two  witnesses  to 
render  such  an  appointment  by  will  effectual,  is 
not  by  any  means  so  generally  known  as  that 
which  renders  essential  the  formal  attestation 
to  a  will  disposing  of  realty.  On  the  contrary, 
this  conversation  with  his  brother  may  be  a  proof 
of  adherence  and  of  intention  that  this  instru- 
ment should  operate. 

In  July  the  deceased  went  to  Worthing :  he 
was  not  then  in  good  health ;  he  grew  gradually 
worse,  but  still  he  showed  no  anxiety  about  his 
affairs.  An  inference  from  this  negative  conduct 
might  be  drawn,  that  he  considered  his  affairs 
settled ;  for,  by  writing  this  paper  and  by  the 
subsequent  alterations,  having  shown  a  fixed 
and  decided  intention  to  die  testate,  his  silence 
might  furnish  an  argument  that  he  expected 
this  document  would    carry  his    wishes  into 

effect. 

Under  all  these  circumstances  it  is  fit  that 
this  case  should  go  to  proof. 

Another  circumstance  now  mentioned  is,  that 
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the  freehold  estate  devolved  to  the  house  of  trade, 
and  that  the  deceased  took  it  as  a  tenant  in 
common  with  the  other  partners :  he  possibly- 
then  never  considered  it  otherwise  than  as  part 
of  his  stock  in  trade :  and  though  it  is  true,  that 
for  a  devise  of  land  in  Jamaica  the  same  for- 
malities are  required,  as  in. the  case  of  real 
property  in  England,  yet  the  deceased  may  not 
have  regarded  this  property  as  subject  to  such 
provisions. 

The  last  article  had  better  be  reformed ;  (a)  by 
the  insertion  of  these  facts  respecting  the  free- 
hold property ;  and,  on  that  being  done,  I  shall 
admit  the  allegation. 


On  the  fourth  Session  of  Hilary  Term,  the 
cause  came  on  for  hearing,  when  the  Court  was 
of  opinion,  that,  the  evidence  bearing  rather 
against  the  intention  that  the  paper  should 
operate,  the  Court  would  not  be  justified  in 
granting  probate ;  and  therefore  pronounced 
that  the  deceased  was  dead  intestate. 


(a)  The  fifth  article,  as  reformed,  pleaded :  '*  that  the  de- 
''  ceased,  at  his  death,  was  possessed  of  a  share  of  a  real  es- 
'*  tate  in  Jamaica,  which  share  was  of  the  supposed  value  of 
''  £16,000,  and  came  to  the  deceased  in  December,  1826,  as  a 
"  partner  in  a  mercantile  firm."  It  then  pleaded  the  amount  of 
his  personal  property,  stating  the  share  each  child  respectively 
would  take  under  the  paper  propounded  and  under  an  intes- 
tacy, and  that,  in  either  case,  the  widow  would  be  entitled  to 
nearly  the  same  benefit. 
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IN    THE    GOODS    OF   THOMAS    DAVIES.  1828. 


Michaelmas 

On  Motion.  term. 

4th  SoBiioii. 


The  deceased  of  his  will  appointed  Joseph  xbesscs. 
Nourse  and  John  Charlton  executors,  who,  on  Xoni^^the*"" 
the  2d  of  July,   1795,  took  probate.     Nourse  ^Y\^^}\ 
survived  his  co-executor,  and  upon  his  death,  t»tion  A«raiii« 

!•  T  1  JTT  jxi»/»        abtemiiA  of  the 

his  sons,  Joseph  and  Henry,  proved  their  fa-  exeootor,  . 
ther's  will,  in  1802,  as  executors  thereof.    Jo-  Jj^^l^f^pde- 
seph  was  since  dead,  and  Henry  was  resident  at  ^^^^  "" 
the  Cape  of  Good  Hope,  and  had  no  agent  in 
this  country. 

Mr.  Davies  died  possessed  of  a  leasehold 
house  and  premises  in  New  Bond  Street,  held 
under  the  mayor,  commonalty,  and  citizens  of 
London  for  forty-one  years,  renewable  every 
fourteen ;  this  lease,  the  only  part  of  his  proper- 
ty that  remained  unadministered,  was  now  re- 
newable, but  this  renewal  could  not  be  effected 
without  a  personal  representative  to  him. 

.  Lushington  moved  for  a  grant  of  administra- 
tion to  Topham  Davies,  (the  son,  surviving  resi- 
duary legatee  of  Thomas,  and  tenant  for  life  of 
the  house  and  premises  in  Bond  Street)  limited 
to  his  being  made  a  party  to  a  renewal  of  the 
lease  from  the  city  of  London.  He  submitted 
that  the  case  was  within  the  spirit  of  the 
38  Geo.  3.  c.  87.  by  which  power  was  given  to 
the  Ecclesiastical  Court,  (wherever  an  executor 
had  left  the  kingdom  after  he  had  obtained  pro- 
bate) sufficient  to  authorize  the  grant  of  the 
present  motion. 
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Per  Curiam. 

This  case  is  under  circumstances  of  hardship ; 
but  how  can  the  Court  grant  this  application  ? 
The  executor  of  the  executor  is  living  at  the 
Cape  of  Good  Hope,  it  is  true ;  but  still  he  is  a 
foil  and  complete  representative.  Mr.  Simeon's 
act  does  not  apply  to  the  present  case ;  it  ap- 
plies only  when  there  are  proceedings  depend- 
ing in  Chancery  :  but  it  is  to  be  lamented,  that 
this  statute  was  not  made  more  extensive ;  for, 
at  present,  there  certainly  is  a  defect  in  the  law 
and  in  the  power  of  these  Courts.  There  is, 
however,  another  remedy,  viz.  a  power  of  attor- 
ney from  the  executor  at  the  Cape.  Whenever 
this  Court  exercises  its  discretion  in  making  a 
grant  durante  absentidy  it  is  on  the  ground,  that 
there  is  no  legal  Representative. 

I  must  reject  the  present  application. 

Motion  refused. 


IN    THE    GOODS    OF    ELIZABETH    CROSLEY. 


or  wills  of  the 
saBM  date,  that, 
iatbetsstatrix's 
poBieiuoD  tnd 
to  which  she 
last  added  cadi- 
oils,  is  aotitled 
to  probate,  to- 
gether with  the 
oodidlf  found 
therewith,  and 
ooreTokedoodi- 
oila  foand  with 
the  other  will. 


On  Motion. 


The  deceased,  a  widow,  died  on  the  31st  of 
August,  1827.  On  the  25th  of  September,  pro- 
bate of  her  will  and  eight  codicils  was  taken  by 
the  executors.  The  will  was  dated  in  1815, 
and  the  codicils  at  different  times  between  Ja- 
nuary, 1820,  and  January,  1826.  In  April, 
1826,  a  sealed  packet,  endorsed  (but  not  in  her 
hand-writing)  "  the  will  and  two  codicils  of  Mrs. 
"  E.  Crosley,"  in  the  care  of  Messrs.  Child  and 
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Co.  was  discovered ;  it  contained  a  will  of  the       ib28. 
deceased,  of  the  same  date  as  the  one  proved,   Michaelmas 
and  also  two  codicils,  one,  dated  July,  1816,  was    4y,^s\^^j;„ 
annexed  to  the  will  by  a  seal ;  the  other,  dated 
August,  1817,  was  separate,  but  enclosed  and 
thus  endorsed,  "  The  last  and  only  codicil  to  my    ^crosley" 
"  last  will."      A  legacy,  in  this  latter  codicil, 
was  repeated  in  one  dated  1820,  and  of  whicli 
probate  had  been  taken. 

The  residuary  legatees,  in  remainder,  were 
minors. 

Lushington,  upon  affidavits,  moved  the  Court 
for  directions  ii>  respect  to  these  papers. 

Per  Curiam. 

These  two  wills  were  executed  on  the  same 

day,  and  attested  by  the  same  witnesses  ;  they 

are  both  engrossed,  and  are  duplicates  with  some 

slight  variations:  she  keeps  one  by  her,   and 

from  time  to  time,  adds  codicils  to  it.     She  says, 

that  her  will  is  in  an  iron  casket ;  and  there  were 

found    the  will,  which  has  been  proved,  and 

eight  codicils.    If  any  doubt  is  entertained  which 

is  her  will,  I  think  this,  which  was  in  her  own 

possession    and   to  which    she   added   several 

codicils,  some  in  her  own  handwriting,  must  be 

so  considered,  but  probate  must  also  be  taken 

of  the  other  two  codicils,'  as  there  is  nothing  to 

revoke  them. 

Probate  of  codicils  decreed. 
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D,  oil  an  tfiida- 
vit  of  D's  attor- 
ney, that  D,  as 
heir  at  law  of 
C,  was  in  pos- 
session of  cer- 
tain premises, 
and  that  these 
papers  were 
maniments  of 
title  thereto. 


IN  THE  GOODS  OF  GEORGE  HULME. 


On  Motion. 


George  Hulme  died  in  December,  1813. 
Upon  his  death  two  causes  were  carried  on  in 
the  Prerogative  Court,  as  to  the  right  of  ad- 
ministration to  his  estate.  The  suits  had  long 
been  terminated;  and  this  was  an  application 
for  certain  books  and  letters,  annexed  to  the 
pleadings  and  proceedings  in  the  two  causes,  and 
now  remaining  in  the  registry^  to  be  delivered 
out  (upon  their  being  first  duly  registered)  to 
Elizabeth  Duncalf,  spinster,  heir  at  law  of  the 
deceased. 

Lushington  moved,  on  the  affidavit  of  Miss 
Duncalf 's  solicitor,  stating,  "  that  in  July,  1828, 
"  actions  of  ejectment  were  brought  on  her  be- 
"  half,  to  recover  possession  of  two  freehold 
"  houses  of  which  the  deceased  died  seized ; 
"  that  the  verdicts  established  her  claim  to  the 
^^  premises  as  heir  at  law ;  and  that  she  was  now 
''  in  quiet  possession  of  them,  and  that  the  title 
"  deeds  had  been  delivered  up  for  her  use ;  that 
"  the  books  and  letters  (now  applied  for)  were 
"  important  documents  in  aid  of  her  title,  and 
**  were  produced  in  evidence  on  the  ejectments : 
"  that  they  were  muniments  of  title,  and  belong- 
**  ed  to  the  title  deeds  of  these  houses." 


Per  Curiam. 
The  same  benefit  will  result  to  the  party,  if 
office  copies  of  these  papers  are  delivered  to  her 
and  the  originals  remain  in  the  registry ;  for 
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they  may  be  of  importance  to  some  other  person,       ^B28. 
who  may  set  tip  an  adverse  title ;  and  there  is  michaei.mas 
no  risk  that  they  will  be  delivered  out  to  any    4j,,^'^^^*j^„ 

one  else,  so  as  to  be  lost  to  the  heir  at  law.  

Motion  refused.       i''^"«Jo^'>^ 

GeoRGF 

HOLMF.. 


IN    THE    GOODS    OF    AGNES    BLAGRAVE. 


On  Motion.  bj-dij. 


The  deceased  died  in  June,  1824,  a  spinster  AdministnUon 
and  intestate,  leaving  John  Blagrave  her  bro-  Io^J^^^b. 
ther  and  only  next  of  kin,  who  was  also  dead ;  ^?  brouier  wd 

•^     ^  '  ^  ^    sole  next  of  km; 

and,  of  his  will,  Frances  Blagrave,  his  widow,  those  eniiued 

,  ^.  ,  .  11.  11.1  in  distribulion 

sole  executrix  and  universal  legatee,  had  taken  to  a,  ud  the 

probate.  ."Jt^tJixtd 

A  proxy  was  now  exhibited  from  the  widow,  rosidntry  legi- 

^         ^  tee  of  B,  bavin  g 

and  also  from  the  nephews  and  nieces  (children  renoanced. 
of   a   deceased  brother)   of  Agnes   Blagrave, 
whereby  they  severally  renounced  the  adminis- 
tration of  her  effects. 
No  administration  had  yet  been  taken  out. 

The  King's  Advocate^  referring  to  the  case  of 
"  the  goods  of  Mary  Keene,"  (a)  moved  for  ad- 
ministration of  the  effects  of  Agnes  Blagrave  to 
be  granted  to  the  son  of  John  and  Frances 
Blagrave. 

Per  Curiam. 

Though  the  party  has  not  a  direct  interest,  he 

is  acting  under  a  person  entitled  to  a  moiety  of 

the  property. 

Motion  granted. 

(a)  Vol.  I.  p.  692. 

g2 
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MARSH   V.    TYRRELL   AND    HARDING,    (a) 

Lnishington  and  Nicholly  for  Mr.  Tyrrell. 

Phillimore,  for  Mr.  Harding. 

The  King's  Advocate  and  Addamsy  contr^. 


Judgment. 

Sir  John  Nicholl. 
A  feme  ooTert  Thls  cause  was  vcry  ably  and  fully  argued  in 
oerulTi^werr  ^^^  fomier  pait  of  this  tenn,  and  the  material 
JJI^y  j^p  "^  parts  of  the  evidence  were  then  stated  and  dis- 
^ni«ry.  1818.  cusscd  ".  it  is  HOt  therefore  necessary  to  recite  in 
•Iter  marriife)  detail  much  of  the  depositions.  The  grounds 
SliklSg  pro*  i- '  of  the  decision  must  be  looked  for  rather  in  the 
h^^^]"^^  conduct  of  the  parties  and  in  the  documents, 
iogfimdrjiega-  than  in  the  oral  evidence.  The  necessary  infer- 
que^tbed  tbe  cuccs  to  bc  drawu  from  that  conduct  will  afford 
u^  to,'!^'^"''  a  solid  and  safe  basis  for  the  judgment  of  the 
•ppointed  ex.    Court  I  whcre  the  oral  evidence  harmonizes  with 

eoaton,  ftimo-  ^ 

i^ert  in  blood ;    thosc  infercuces  a  moral  conviction  rightly  fol- 
(eioopt^^  lows,  but   the  depositions,  where  they  are  at 
thT  hTi^')     variance  with  the  conduct  of  the  parties  and 
^uitTiSiflT-  ^^'^  *^®  ^^*  gestcBy  are  less  to  be  relied  upon. 
— mideawar      Somc  parts  of  this  case  afford  a  strong  illus- 

OD  tbo  9th  of  ^  " 

March,  1837,  and  ■  oodioil  thereto  on  the  2l8t  of  April  (the  dying;  on  the  8th  of  May)  1827, 
whioh  papera,  except  legaciea  to  three  aerranta  and  ringa  to  three  friends,  left  all  her  property 
to  her  hnaband,  and  appointed  execotora,  him  and  a  total  stranger  :  the  Court,  holdini^  that  the 
latter  papera  were  obtabed  by  the  husband's  nndae  Infloenoe,  when  her  facnities  were  moch 
impaired,  pronoonced  for  the  will  and  codicil  of  1818,  and  condemned  the  hosbaod  (who 
tboagfa  he  denied  the  Talidity  of  the  powera  and  nominally  prayed  an  intestacy,  waa  the  reiil 
party  aettiiif  op  the  latter  papera)  in  the  ooata  of  the  execntora  of  the  will  of  1818. 

(a)  Vide  VqL  I.  183. 
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tration  of  these  remarks,  and  induce  me  to  con- 
sider with  more  than  usual  attention  the  con- 
duct of  the  several  actors  in  the  matters  which 
are  the  subject  of  inquiry. 

The  question  arises  on  the  testamentary  acts 
of  a  married  woman ;  and  for  the  purpose  of 
deciding  it  the  Court  must  assume  that  she  had 
a  right  to  make  a  will,  since  the  consideration 
of  the  validity  of  the  deed,  under  which  the 
power  is  asserted,  belongs  to  the  jurisdiction  of 
another  Court. 

The  alleged  testatrix,  Mrs.  Sophia  Harding, 
wife  of  John  Harding  of  York  Place,  Walworth, 
died  on  the  8th  of  May  1827,  and  left  property 
amounting  to  20,000/.  or  25,000/.,  exclusive  of  a 
sum  of  10,000/.  due  to  her  from  the  estate  of 
Marsh  and  Son.  Two  wills  are  propounded. 
The  first,  dated  on  the  28th  February,  1818, 
with  a  codicil  of  the  same  date,  by  Mr.  Arthur 
Cuthbert  Marsh,  one  of  the  executors  and  a 
joint  residuary  legatee.  The  other,  dated  on 
the  9th  of  March,  1827,  with  a  codicil  of  the 
21  st  of  April,  1827,  by  Mr.  John  Tyrrell,  one  of 
the  executors.  Of  this  latter  will  Mr.  Harding, 
the  husband,  is  also  an  executor,  and  is  a  party 
in  the  suit;  appearing,  however,  separately,  for 
the  purpose  of  reserving  to  himself  the  right  of 
questioning  the  deeds  under  which  these  wills 
were  made:  not  opposing  the  factum  of  this 
latter  will,  for  in  truth  he  is  substantially  the 
party  setting  it  up.  The  real  question  is,  upon 
the  factum  of  this  latter  will,  for  to  the  validity 
of  the  former  will  no  serious  objection  has  been, 
or  can  be,  taken ;  though  some  insinuations 
have  been  thrown  out  against  the  conduct  and 
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supposed  influence  of  the  parties  benefited  un- 
der it. 

The  general  substance  of  the  two  wills  is  to 
the  following  effect.  By  the  fonner  will,  the 
dividends  on  5000/.  navy  five  per  cents,  are 
given  to  the  husband  for  life,  and  then  the  stock 
itself  is  bequeathed  to  his  eldest  son.  Her 
leasehold  house  and  furniture  at  Walworth  are 
given  to  her  husband  absolutely,  and  several  re- 
membrances to  friends,  and  legacies  to  servants 
are  also  bequeathed  by ;  it  but  the  bulk,  the  re- 
sidue, is  left  to  the  children  of  Mr.  William 
Marsh,  "  by  Amelia  Marsh  his  first  wife,  for- 
*'  merly  Amelia  Cuthbert,  deceased."  William 
Marsh,  Arthur  Cuthbert  Marsh,  and  Richard 
Creed  are  appointed  executors,  and  to  each  of 
them  is  given  a  legacy  of  1,000/.,  "  as  a  com- 
**  pensation  for  their  trouble."  It  is  sufficient 
at  present  to  state  the  substance  thus  generally, 
though  it  may  be  necessary  hereafter  to  examine 
some  of  the  contents  more  in  detail.  Here, 
then,  is  a  provision  for,  and  benefit  to,  the  hus- 
band and  to  his  eldest  son,  but  the  principal 
objects  of  her  bounty  are  the  children  of  Amelia 
Marsh,  formerly  Cuthbert.  No  other  children 
of  William  Marsh  are  mentioned :  and  the  two 
Messrs.  Marsh,  and  Mr.  Creed,  are  selected  as 
her  confidential  executors  and  trustees. 

The  contents  of  the  latter  will,  of  the  9th  of 
March  1827  are  more  brief,  for  by  it  every  thing 
is  left  to  the  husband,  Mr.  Harding,  except  le- 
gacies to  three  servants  of  300/.  each  ;  and  the 
codicil  of  the  21st  of  April,  bequeaths  only 
rings  to  three  ladies,  sisters,  two  of  whom  were 
dead;  but  it  contains  a  clause  confirming  the 
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will.     Here  then  is  a  great  change  of  disposi-       ^^28. 
tion :  the  character  and  objects  of  the  former  MicHASLMAi 
will  are  totally  abandoned.  b  ^-d*' 

In  mquiring  then  mto  the  factum  of  the  latter       ilT' 
will,  it  becomes  material  to  examine  the  proba-       ^"" 
bility  of  this  great  change  of  intention,  and  it     tyrrell. 
becomes  the  more  necessary  to  examine  that     hardino. 
probability,  if  at  the  time  of  making  the  dispo-  wbei^re  is 
sition,  the  capacity  was  in  any  degree  weakened  of^UuSS" 
or  doubtful ;  still  more  if  the  husband,  in  whose  "^  »toui  a*. 

»  m  Mrtore  from 

favour  this  great  change  is  made,  and  who  from  former  tesu- 
die  relation  in  which  he  stands  to  the  deceased,  h^ITm^X 
must  almost  necessarily  have  great  influence  ^."J^^^S'toex- 
and  authority,  should  be  the  person  originating  •«»?  the  pro- 
and  conducting  the  whole  business  of  the  new  change,  etpeei- 
will.  To  examine,  then,  the  probability  of  this  ««« of  mlwog 
change,  it  may  be  proper  to  consider  the  grounds  *  ^^i^oo't^*" 

and  circmnstances  of  making  the  first  will ;  if  ctpecitj  u 
.    ^  J  u     X-  •  •         J.  doubtful,  iiai 

that  were  made  upon  hasty,  capncious,  tempo-  more,  if  the 

rary  considerations,  the  departure  from  it  be-  Kl'iJ^?  Se''*'"** 
comes  less  improbable;  but  if  made  under  mo-  «>»•««•  ."«»^«' 

•^  ^  poMesiiDg  great 

tives  long  existing,  and  quite  naturally  inducing  inOueoce  and 
it,  the  adherence  to  it  will  be  the  more  strongly  ginau"  wd^" 
presumed,  and  the  circumstances  to  account  for  ^hoirtl^ao- 
the  complete  revolution  in  her  intentions  will  be  *»<»»• 
required  to  be  more  forcible. 

The  deceased  was,  originally.  Miss  Sophia 
Smyth ;  and  derived  the  principal  part  of  her 
property  from  a  brother,  William  Smyth,  who 
about  the  year  1779  was  in  the  East  Indies,  and 
succeeded  Mr.  Cuthbert  as  naval  store-keeper 
and  agent  victualler  of  the  fleet  in  India  under 
Sir  Edward  Hughes.  There  is  no  proof  that 
Smyth  acquired  that  situation  thi^ough  the  re- 
commendation of  Mr.  Marsh,  who  was  navy 
agent  to  Mr.  Cuthbert ;  but  it  is  admitted;  in 
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1828.       Harding's  answers  to  the  second  article,  '*  that 
MicHAf.LMA*   "  William  Smyth  may  have  professed  and  felt  a 

tehri.^  "  great  regard  for  Mr.  Cuthbert,"  and  he  had 
also  a  great  regard  for  and  confidence  in  Mr. 
Marsh,  for  upon  his  death  in  1784,  he  by  will 
Tyrrell  appointed  Mr.  Marsh  his  executor  and  trustee, 
uaroino.  and  under  that  will  the  deceased  and  her  sister, 
as  joint  residuary  legatees,  became  entitled  to  a 
considerable  part  of  William  Smyth's  fortune. 

In  1785,  Mr.  Marsh  married  Miss  Amelia 
Cuthbert,  daughter  of  Mr.  Cuthbert,  and  she 
died  in  1793,  leaving  four  children,  two  sons 
and  two  daughters.  Mr.  Marsh  married  again, 
and  had  a  family  by  his  second  wife.  After  the 
death  of  the  first  wife,  Mrs.  Amelia  Marsh,  the 
friend  of  the  deceased,  it  was  not  likely  that  any 
great  intimacy  would  be  maintained  between 
the  deceased  and  Mr.  Marsh ;  but  there  is  no  ap- 
pearance of  her  having  at  any  time  withdrawn 
her  confidence  in  him,  still  less  her  regard  for 
the  children  of  his  first  wife.  Messrs.  Marsh 
and  Creed  continued  her  agents,  and  had  the 
management  of  her  property  as  her  friends  and 
the  executors  of  her  brother. 

In  1813,  the  deceased's  sister.  Miss  Elizabeth 
Smyth,  died  intestate,  and  her  joint  share  of  her 
brother's  fortune  devolved  upon  Miss  Sophia 
Smyth,  the  testatrix.  There  is  no  proof  that 
previous  to  the  death  of  the  sister  the  deceased 
had  made  any  will,  and  probably  she  had  not, 
as  the  sister  died  intestate;  but  she  now  was  left 
alone,  her  father  and  mother  were  dead,  her 
sister  was  dead,  and  she  had  no  known  relation. 
She  was  about  fifty  years  of  age,  past  the  hopes 
of  having  a  family  of  her  own  ;  she  had  a  large 
fortune^  and  it  was  not  unnatural  that  she  should 
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wish  to  make  a  settlement  of  it.  It  was  not  un-  ib28. 
natural,  it  was  highly  probable,  that  the  children  michaelmai 
of  Mrs.  Amelia  Marsh,  formerly  Miss  Cuthbert,  b^."!*'. 
should  be  adopted  as  the  principal  objects  of 
her  bounty ;  there  were  no  persons  presenting 
themselves  likely  to  stand  in  competition  with 
them  in  the  deceased's  affection  and  regard.  It 
was  not  improbable,  nor  unwise,  that  she  should 
vest  her  property  in  trustees  to  her  separate  use, 
and  at  her  own  disposal  in  case  of  coverture. 
She  might  at  her  time  of  life,  and  with  her  large 
fortune  suspect  herself,  and  wish  to  guard  against 
her  own  imprudence,  lest  she  should  fall  a  sa- 
crifice to  the  designs  of  some  artful  person,  who, 
for  the  sake  of  her  fortune,  might  inveigle  her 
into  marriage.  She  might  do  this  without  hav- 
ing any  person  specially  in  view,  or  without  being 
even  solicited  by  any  individual :  or  she  might 
do  so,  because  she  was  addressed  by  some  par- 
ticular person,  and  suspected  his  motives  and 
designs.  Accordingly,  in  1816,  there  were  seve- 
ral acts  done  for  the  arrangement  of  her  pro- 
perty, vesting  it  in  trustees  for  her  separate  use, 
and  making  a  disposition  of  it  by  will,  which, 
being  revocable,  she  might  at  all  times  alter 
upon  any  change  of  circumstances. 

By  the  deed  of  the  20th  of  February,  1816, 
recited  in  a  subsequent  deed,  10,000/.  were  left 
in  Marsh's  hands  as  executor  of  William  Smyth, 
to  answer  all  outstanding  demands  on  Marsh 
in  that  character.  The  rest  of  the  property 
was  invested  in  the  funds.  This  was  no  extra- 
ordinary security,  considering  that  William 
Smyth  was  a  public  accountant,  having  been 
naval  store- keeper  and  agent  victualler  to  the 
fleet  in  the  East  Indies.    In  such  transactions, 
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in  a  distant  part  of  the  globe,  it  is  hardly  pos- 
sible to  say  when  the  representatives  of  public 
accountants  are  quite  safe  from  demands ;  but, 
in  the  present  arrangement,  there  was  nothing 
particularly  advantageous  beyond  mere  indem- 
nity, for  the  principal  was  to  remain  for  ten 
years,  and  then  it,  or  what  then  remained  of  it, 
was  to  be  transferred  to  Miss  Smyth  or  her  re- 
presentatives, and  in  the  mean  time  interest  at 
four  per  cent,  was  to  be  paid  to  her :  which  con- 
sidering the  war  was  over,  and  there  was  a  pro- 
spect of  a  very  permanent  and  firm  peace,  was  a 
fair  interest  and  not  disadvantageous  to  Miss 
Smyth ;  for  the  credit  of  Mr.  Marsh,  at  that 
time,  stood  quite  unsuspected. 

On  the  8tli  of  March,  1816,  all  the  other  pro- 
perty  of  the  deceased,  both  as  surviving  re- 
siduary  legatee  of  her  brother  and  as  adminis- 
tratrix and  sole  next  of  kin  of  her  sister,  having 
been  invested  in  the  public  funds  in  the  joint 
names  of  William  Marsh,  Arthur  Cuthbert 
Marsh,  and  Richard  Creed,  a  deed  or  declara- 
tion of  trust  was  executed,  by  which  this  funded 
property  was  held  in  trust  to  the  separate  use 
of  Miss  Sophia  Smyth,  subject  to  her  disposal 
by  will  at  her  death,  notwithstanding  any  future 
coverture,  and  as  if  she  continued  a  feme  sole ; 
**  independently  of  any  husband  who  is  not  to 
"  intermeddle  therewith,  nor  is  the  property,  or 
"  the  dividends,  to  be  liable  to  his  control,  debts 
"  or  interference."  The  10,000/.  at  the  end  of 
ten  years,  were  to  be  invested  in  the  like  trusts, 
with  an  additional  power  of  disposal  by  deed  in 
her  lifetime.  If  Miss  Sophia  Smyth  made  no 
disposition  of  the  property,  either  by  deed  or 
will,  it  was  to  go  according  to  the  statute  of 
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distribHtioQS,  as  if  she  had  died  intestate  and 
unmarried.  This  is  the  substance  of  the  deed 
of  the  8th  of  March,  1816. 

On  the  12th  of  March,  1816,  she  executed  a 
further  deed,  irrevocably  giving  the  10,000/.  at 
her  death,  to  Mr.  Marsh;  but  there  was  perhaps 
nothing  very  extraordinary  or  improvident  in 
this  gift.  He  hadhad  the  whole  trouble  of 
winding  up  and  managing  the  concerns  of  her 
brother,  her  sister,  and  herself ;  he  was  to  have 
the  additional  trouble  of  this  trust;  he  was 
married  again,  and  had > a<  second  family:  her 
fortune  still  remaining  at  her  own  disposal  was 
ample.  It  was  not  astonishing  that  she  should 
consider  it  but  a  reasonable  remuneration  to 
Mr.  Marsh  to  secure  to  him  this  10,000/.  at  her 
death,  reserving  the  interest  of  it  for  her  life. 

Shortly  after  this  she  made  her  will,  which 
probably  was  in  preparation  at  the  time  the  deed 
of  gift  was  executed.  This  will  was  executed  on 
the  23d  March  1816,  and  its  contents  are  mate- 
rial. It  directs,  that  she  shall  be  buried  at 
Highgate,  in  the  vault  with  her  sister.  It  ap- 
points as  her  three  executors  and  trustees,  Wil- 
Uam  Marsh,  Arthur  Cuthbert  Marsh,  and  Richard 
Creed,  and  leaves  them  as  a  compensation  for 
their  trouble  1,000/.  each.  To  Edward  Rigden, 
if  in  her  service  at  her  death,  it  gives  500/. ;  if 
not,  200/. :  to  Mary  Apostles,  if  in  her  service, 
the  same ;  if  not,  100/. ;  also  her  wearing  appa- 
rel, and  2s.  6d.  a  week  to  take  care  of  her  dog  : 
to  Mary  George,  the  cook,  if  in  her  service,  50/. 
and  to  the  coachman  20/.,  and  her  carriage, 
harness  and  horses.  Rigden  and  Apostles  are 
to  live  in  her  house  for  three  months,  and  to  be 
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paid  a  guinea  a  week  as  board  wages ;  and  her 
wines  and  liquors  are  to  be  divided  equally 
between  them.  These  are  the  provisions  for  the 
servants,  and  she  then  proceeds  to  give  remem- 
brances to  her  friends.  To  Charlotte  Hillyer  is 
left  a  diamond  ring  with  her  late  sister's  hair ; 
to  Sybilla  and  Sarah  Hillyer,  each  diamond  ear- 
rings :  to  the  three  Misses  Binstead,  an  annuity 
of  1 00/.  with  benefit  of  survivorship :  to  Mrs. 
Isherwood,  for  a  ring,  20/. :  to  Mrs.  Rogers,  for 
a  ring,  21/. :  to  Mr.  Creed,  her  house  and  furni- 
ture at  Walworth,  but  with  a  stipulation  that 
there  shall  be  no  auction  on  the  premises.  It 
is  her  "  express  wish"  that  the  family  paintings 
should  be  burnt,  or  otherwise  destroyed.  The 
miniatures  of  her  brother  and  sister  are  to  be 
put  in  her  coffin  and  interred  with  her  remains. 
The  residue  of  her  property  is  given  to  the  chil- 
dren of  William  Marsh,  by  Amelia  Marsh,  his 
first  wife,  formerly  Amelia  Cuthbert,  spinster, 
deceased,  to  be  divided  equally  between  them ; 
and  if  only  one  of  them  be  living  at  her  death, 
then  to  that  one. 

This  will  has  features  strongly  marking  the 
mind,  character,  and  testamentary  intentions  of 
the  testatrix :  here  are  friends  recollected  with 
tokens  of  remembrance,  some  with  pecuniary 
benefits:  here  are  old  servants  provided  for 
according  to  their  stations  and  length  of  service : 
here  is  her  confidence  continued  to  her  brother's 
executors — Messrs.  Marsh  and  Creed — one  of  the 
former,  the  husband  of  her  late  friend  Mrs.  AmeUa 
Marsh :  but  the  great  objects  of  her  bounty  are 
the  children  of  that  friend,  Mrs.  Amelia  Marsh  ; 
to  these  the  bulk  of  her  fortune  is  given  in  ex- 
clusion of  Mr.  Marsh's  family  by  a  second  wife. 
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On  the  26th  of  March  1816,  she  made  a  codi-       ib28. 
cU,  merely  giving  an  additional  50/.  to  her  ser-  michaelma» 
vant  Rigden,  and  100/.  to  her  solicitor,  Martelli.      J^*^' 

It  is  observable,  that  in  this  will  no  notice  what-       

ever  is  taken  of  Mr.  Harding ;  and  although,  in      ^^^*"" 

three  months  afterwards,  he  procured  a  marriage     tyrrbll 

licence,  yet  there  is  no  proof  that  she  acknow-     HARonia. 

ledged  him  as  a  friend  when  this  will  was  made, 

still  less  that  he  at  that  time,  nor  in  the  month 

of  June,  was  received  as  an  accepted  lover,  nor 

that  the  marriage  was  delayed  by  her  ill  health. 

If  she  was  in  ill  health,  it  is  more  probable  that 

she  should  make  her  will  while  she  remained  a 

spmster,  than  enter  into  a  matrimonial  engage- 

ment. 

A  twelvemonth  afterwards,  however,  she  did 
accept  and  marry  Mr.  Harding ;  but  not  with 
any  peculiar  marks  of  confidence  or  a£fection  ; 
for,  a  few  days  only  before  the  marriage, 
she  executed  another  deed  of  trust  settling 
the  house  and  furniture,  and  some  other  pro- 
perty at  Walworth,  to  her  own  separate  use ; 
in  the  same  manner  as  she  had  the  year  before 
settled  the  funded  property.  Whether  this  deed, 
executed  just  before  marriage,  is  or  is  not  valid, 
may  depend  upon  circumstances :  but  the  fact 
is,  that  the  other  deed  of  March  1816,  is  fur- 
nished by  Harding  himself,  as  the  foundation  of 
the  will  made  by  his  own  solicitor  in  his  favour ; 
and  is  pleaded  by  Mr.  John  Tyrrell — Hard- 
ing's co-executor,  so  nominated  by  Harding 
himself— and  who,  it  is  apparent,  merely  lends 
his  name  in  this  cause.  Thus  then  Mr.  Tyrrell, 
though  he  does  not  admit  the  validity  of  the  deed 
of  June  1817,  sets  up  the  validity  of  the  deed 
of  1816,  as  the  very  groundwork  of  the  will 
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which  he  propounds  ;  but  Mr.  Harding,  though 
obtaining,  and  sworn  executor  to,  that  will,  now 
denies  the  validity  of  both  deeds  and  all  wills 
made  under  them.  That  is  the  shape  the  case 
assumes. 

In  June,  1817,  Harding  became  the  husband 
of  the  deceased,  he  being  about  sixty-three 
years  of  age,  with  a  family  by  a  former  wife ; 
she  a  spinster  about  fifty-one.  On  the  28th  of 
February,  1818,  about  eight  months  after  the 
marriage,  the  deceased  made  a  new  will,  the 
will  propounded  by  Mr.  Arthur  Cuthbert  Marsh. 
It  was  very  natural  and  proper  that  she  should 
now  make  a  provision  out  of  her  ample  fortune 
for  the  husband,  to  whom  she  had  united  herself. 
It  was  not  made  in  the  first  moon ;  eight  months 
had  elapsed  since  the  marriage ;  she  could  there- 
fore form  a  fair  estimate  of  his  qualities,  his 
society,  his  real  affection,  and  his  just  claims. 
She  accordingly  applied  to  Mr.  Delmar,  the  suc- 
cessor of  Mr.  Martelli,  who  had  prepared  the 
former  will  of  1816,  but  who  had  since  died ;  and 
there  is  not  the  least  ground  to  suspect  that  this 
was  not  her  own  free,  voluntary,  uninfluenced 
act.  Mr.  Delmar's  account  of  her  first  visit  is 
as  follows : — 

"  On  the  21st  of  February,  1818,  (deposing 
*'  from  his  books)  the  deceased  called  upon  him 
"  in  Norfolk  Street ;  she  came  in  her  carriage, 
"  and  was  introduced  to  deponent  by  a  clerk 
"  who  had  been  many  years  with  Mr.  Martelli : 
'*  she  told  deponent,  '  she  wished  to  make  an 
"  alteration  in  her  will :'  deponent  referred  to 
**  her  papers,  and  took  out  the  draft  of  the  for- 
**  mer  will :  he  went  through  it,  item  by  item, 
"  with  the  deceased :  she  specified  the  alter- 
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''  ations  she  wished,  and  deponent  noted  most 
''  of  them  in  the  margin.  He  afterwards  direct- 
'*  ed  a  clerk  to  copy  the  draft  embodying  the 
**  pencil  alterations ;  deponent  revised  die  same, 
''  and  after  the  draft  had  been  settled  by  a  con- 
''  veyancer,  deponent  had  two  copies  made  ready 
"for  execution.  On  the  28th  of  February 
"  (again  deposing  from  his  books)  deceased 
"  called  again  upon  deponent,  when  he  read 
"  over,  or  explained  the  contents  of,  one  of  the 
"  duplicate  copies  of  the  will,  item  by  item,  to 
"  the  deceased,  and  she  signified  her  approba- 
"  tion,  as  he  proceeded, — but  he  does  not  re- 
"  member  in  what  terms." 

The  will  being  thus  executed  in  duplicate, 
each  part  was  sealed  up  and  indorsed ;  one  part 
was  deposited  at  the  office  of  her  agents  and 
trustees,  Messrs.  Marsh,  in  a  box  in  which  her 
other  deeds  and  papers  were  deposited,  and  in 
which  it  was  found  at  her  death :  and  the  in- 
dorsement on  the  envelope  expressly  states, 
**  Duplicates  in  Mrs.  Harding's  possession."  In 
conformity  with  this,  the  other  packet  was  de- 
livered to  herself,  was  retained  by  her  for  several 
years,  was  then  delivered  for  safe  custody  to  her 
confidential  servant,  Mary  Apostles,  since  dead, 
who  delivered  it  over,  shortly  before  her  death, 
to  a  friend  of  hers,  Mr.  Easton,  in  whose  custody 
it  remained,  upopened,  till  after  the  commence- 
ment of  the  present  suit. 

Such  being  the  history  of  the  will  propounded 
by  Mr.  Arthur  Cuthbert  Marsh,  in  the  making 
of  which,  there  is  not  the  slightest  appearance 
of  Mr.  Marsh's  iaterference,  or  even  of  his  being 
privy  to  its  contents,  it  becomes  material  to  con- 
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sider  what  alterations  were  by  it  made  in  the 
will  of  1816.     There  is  a  provision  made  for  the 
husband,  £5000  navy  five  per  cents.,  part  of  the 
trust  stock,  are  bequeathed  to  him  for  life,  and 
then  to  his  eldest  son.     The  house,  furniture, 
plate,  &c.   at  Walworth,  before  given  to   Mr. 
Creed,  are  now  given  to  Mr.  Harding ;  there  is 
a  trinket  given  to  his  eldest  son's  wife ;  the  other 
trinkets  are  given  as  before,  and  the  rest  of  her 
trinkets  to  the  eldest  Miss  Marsh  :  but  all  the 
peculiar  features  of  the  will  remain ;  she  is  to 
be  buried  at  Highgate  with  her  sister ;  memo- 
rials are  given  to  various  friends,  legacies  to 
servants,  an  annuity  of  £100  to  the  three  Misses 
Binstead,  and  to  the  survivor;  the  pictures  are 
to  be  destroyed;  the  miniatures  to  be  buried 
with  her ;  all  is  nearly  verbatim  as  in  the  for- 
mer will ;  but,  above  all,  the  same  confidence  is 
given  to  her  executors,  with  the  same  legacy  for 
their  trouble ;  her  husband  is  not  even  one  of 
her  executors ;  and,  what  is  still  more  import- 
ant, the  bulk  of  her  fortune  is  still  given  to  the 
children  of  Mrs.  Amelia  Marsh.     Looking  then 
to  the  considerations  on  which  this  disposition 
was  originally  made ;    looking  to  the   change 
which  had  taken  place  by  the  marriage,  the 
estimate  of,  and  provision  for,  it,  thus  fixed ; 
looking  to  the  full  confirmation  thus  given,  after 
an  interval  of  two  years,  and  after  the  interven- 
ing marriage,  even  to  the  peculiarities  of  the 
will  and  to  all  the  testamentary  intentions  of  the 
deceased,  it  is  difficult  to  suppose  a  case,  in 
which    adherence  to   the  disposition   is  more 
strongly  to  be  inferred  and  presumed. 

The  next  subject  for  consideration  and  examin- 


PHEROGATIVE    COURT   OF    CANTERBURY. 


97 


BLMAt 

Tbrm, 
Bj-Dtj. 

Marsh 

«. 

Tyhebll 

AND 

Hardiho. 


ation  are  the  circumstances,  subsequent  to  this       ^o^^- 
will  of  1818,  either  inferring  the  continued  ad-  michI 
herence  to  the  will,  or  departure  from  it. 

To  show  adherence,  in  the  first  place  there  is 
time.  No  testamentary  act  is  suggested  to  have 
been  done  for  nine  years,  till  Harding's  will  of 
March,  1 827,  which  was  set  about  the  latter  end 
of  February,  1827 :  but  there  are  intermediate 
circumstances  in  aid  of  the  proof  of  adherence. 
In  1823,  the  deceased  had  a  severe  paralytic 
attack,  which  caused  a  state  of  great  bodily  in- 
firmity, whatever  might  be  its  effect  on  her  mind. 
It  was  natural  that  such  an  event  should  have 
induced  the  deceased  to  have  made  an  alteration 
in  her  will,  if  she  were  dissatisfied  with  the  ex- 
isting disposition.  Six  years  of  matrimonial 
cohabitation  had  taken  place :  if  it  had  produced 
this  "  growing  afiection  and  confidence,"  so  much 
relied  on  by  Mr.  Harding's  counsel,  she  would 
not  have  remained  in  that  deplorable  state  with- 
out expressing  some  wish,  or  taking  some  mea- 
sares,  to  increase  the  benefit  to  the  husband; 
but  nothing  was  done  in  consequence  of  that 
attack. 

In  1824,  Mr.  Marsh's  misfortunes  took  place ; 
in  September  of  that  year  he  became  a  bank- 
rupt ;  from  what  circumstances  does  not  appear 
in  the  evidence.  His  bankruptcy  did  not  induce 
her  to  alter  her  will ;  not  even  to  substitute  a 
different  executor.  Some  communication  with 
Mr.  Delmar  took  place,  as  to  whether  it  might 
not  be  necessary  to  make  a  slight  alteration,  not 
hostile  to  Mr.  Marsh,  but  to  secure  the  benefit  to 
him  in  exclusion  of  his  creditors :  but  that  was  not 
done,  and  on  Marsh's  obtaining  his  certificate  in 
November,  1825,  it  became  unnecessary.    This 
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1828.  cannot  infer  departure  from  the  disposition  of 

Michaelmas  1818.  There  is  no  rcproach  cxprcsscd  with  regard 

^^^  to  Mr.  Marsh :  the  evidence  is  all  the  other  way : 

.'  it  is  pity  and  compassion  for  his  misfortunes 

^'t'**"  which  she  evinces.     She  does  not  take  the  ma- 

tybhbll  naeement  of  her  concerns  out  of  his  hands :  the 

AND  ^ 

hakdikg.  Messrs.  Marsh  are  continued  as  her  agents — that 
is  a  fact  not  disputed  in  the  evidence — indeed 
the  navy  agency  house  was  not  bankrupt  at  that 
time,  and  did  not  become  so  till  within  a  few 
days  of  her  death.  There  is  not  only  the  sim- 
ple fact,  that  she  did  not  take  away  her  agency 
from  them,  but  that  fact  has  much  increased 
force  when  it  is  admitted,  that  the  husband  re- 
commended and  pressed  her  to  take  her  concerns 
out  of  the  hands  of  the  Messrs.  Marsh.  This 
is  admitted  and  justified  :  but  it  is  proved  that 
very  urgent  and  harsh  means  were  used  to  in- 
duce such  a  measure ;  and  if  the  advice  were  jus- 
tifiable, the  urgency  might  not  be  so.  Yet  not- 
withstanding all  the  advice,  whether  properly  or 
improperly  administered,  notwithstanding  all 
the  supposed  increase  of  affection,  and  this  ma- 
rital influence  and  authority,  the  act  is  not 
•  done  ;  the  influence  is  resisted  above  two  years 
till  this  new  will  is  obtained;  and  yet,  if  it 
were  her  wish,  what  would  have  been  more 
easy  and  practicable  ?  Where  were  the  risk  and 
danger,  she  living  at  this  time  under  the  pro- 
tection of  her  husband — he  constantly  with  her? 
It  is  unnecessary  to  rely  minutely  upon  the 
evidence  of  the  servants  who  are  releasing  wit- 
nesses— the  fact  speaks  for  itself,  and  their 
evidence  is  in  accordance  with  the  fact,  and  it  is 
confirmed  by  another  witness  (who  is  entitled  to 
full  credit),  Mr.  Delmar,  and  who  speaks  to 
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circumstances  strongly  corroborative;  some  of 
which  will  be  presently  stated.  It  is  further 
confirmed  by  another  part  of  the  case*  In  an- 
swer to  Marsh's  allegation,  which  set  forth  mat* 
ters  inferring  adherence  to  this  will,  a  responsive 
all^ation  was  given,  which  consisted  of  above 
twenty  articles :  to  above  half  of  those  articles 
not  a  witness  is  examined.  Most  important 
would  it  have  been  to  have  produced  something 
demonstrating  dissatisfaction  at  the  former  will ; 
some  intention  of  altering  it,  and  making  a  new 
one;  but  there  is  not  a  circumstance  of  the 
sort :  not  a  single  declaration  of  that  tendency. 

Two  servants,  and  a  woman  who  was  princi- 
pally employed  in  the  garden,  are  brought  up 
all  the  way  out  of  Devonshire  to  prove,  that,  in 
1822,  the  deceased  and  her  husband  appeared 
to  lie  living  on  kind  and  conjugal  terms  together. 
A  few  ladies,  who  made  occasional  calls  at  Wal- 
worth, are  produced  to  prove,  that  Harding  was 
outwardly  attentive  to  his  wife,  and  never  ill- 
used  her  in  their  presence ;  and  some  of  these 
say,  that  *'  in  their  opinion,  the  deceased  had  a 
'*  testamentary  capacity."  But  in  this  mass  of 
responsive  evidence,  which  was  to  support  the 
condidit  and  factum  of  the  last  will,  there  is  not 
a  single  circumstance,  coming  from  the  deceased 
herself,  showing  dissatisfaction  at  the  former 
disposition,  or  the  intention  to  make  a  new 
will.  There  is  a  total  absence  of  any  such  sup- 
plementary evidence,  important  as  it  would  have 
been  to  lead  up  to  the  factum  of  this  new  will. 

The  evidence  as  to  adherence  and  departure, 
as  weU  as  the  inferences  and  presiunptions,  are 
all  on  one  side.  Nay,  the  only  circumstance 
relied  upon,  the  bankruptcy  of  Marsh,  instead 
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1828.      of  affording  a  probable  ground  for  this  altered 

Michaelmas  disposition,  Operates  on  my  mind  in  the  contrary 

B  ^-Dft'       direction.     What  could  afford  a  stronger  reason 

for  her  adhering  to  her  former  intentions  of 

Marsh  giving  the  bulk  of  her  fortune  to  the  children  of 
Tyrrell  Mts.  Amelia  Marsh,  two  sons  and  two  daugh- 
hardino.  ters,  than  the  misfortunes  of  their  father,  now  a 
bankrupt,  with  another  family  to  provide  for? 
But,  further,  why  should  Marsh's  bankruptcy 
induce  her  to  depart  from  all  the  characteristic 
peculiarities  of  this  will?  the  place  of  her  inter- 
ment ;  the  memorials  to  her  friends  ;  the  burn- 
ing of  these  pictures,  and  the  placing  of  these 
miniatures  in  her  coffin :  for  the  change  is  total 
and  complete.  Looking  then  at  the  circum- 
stances which  preceded  the  first  will,  and  those 
which  intervened  between  February  1818  and 
February  1827,  nothing  can  in  my  judgment  be 
more  improbable  than  the  disposition  contained 
in  the  will  propounded  by  Mr.  Tyrrell. 

With  this  foundation  of  improbability,  the 
next  inquiry  is,  whether  there  are  not  circum- 
stances leading  to  a  strong  suspicion  that  this 
will  was  obtained  by  the  husband  through 
undue  influence,  and  circumvention,  exercised 
over  a  testatrix  incapable  of  protecting  herself, 
and  of  resisting  his  marital  authority.  Mr. 
Harding's  object  and  motives  in  marrying  this 
lady  can  only  with  certainty  be  known  to  him- 
self ;  but  circumstances  may  afford  some  infe- 
rences. He  suggests  that  he  was  not  aware 
how  her  property  was  settled,  till  after  Marsh's 
bankruptcy.  Some  facts  however  render  it 
difficult  to  suppose  that  to  be  true,  and  that  he 
was  not  apprized  of  it  at  the  time  of,  and  before, 
the  marriage.     Did  he  marry  this  lady  sup- 
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posing  that  her  property  was  not  vested  in 
trustees  to  her  separate  use,  and  that  by  mar- 
riage he  at  once  acquired  the  right  to  it  ?  How 
came  it  then  that  no  settlement  was  made  on 
the  marriage  ?  Had  she  no  sense  ?  no  friends  ? 
And  had  he  no  honesty,  so  as  to  make  a  settle- 
ment out  of  this  large  fortune,  if  he  supposed 
that  by  marriage  he  became  entitled  to  it  ?  How 
came  it  that  from  the  first  moment  after  the 
marriage  he  never  interfered,  in  the  slightest 
degree,  in  the  appropriation  or  management  of 
the  property  ?  With  every  allowance  for  his  dis- 
interested liberality,  it  is  hardly  credible  that  in 
seven  years  he  never  should  have  interfered. 
He  must  therefore  have  been  at  all  times  fully 
aware,  as  his  conduct  proves,  that  her  property 
was  settled  to  her  separate  use.  Here  are  also 
these  facts  leading  to  the  same  conclusion. 

Harding  produced  a  copy  of  the  deed  of  trust, 
of  1816,  to  enable  Tyrrell  to  draw  the  will  of 
1827.  Shortly  after  Marsh's  bankruptcy,  he 
went  to  Delmar  and  told  him,  ''  that  he  came 
"  from  Mrs.  Harding,  who  wished  to  have  her 
"  settlements  and  will  sent  to  her."  Delmar 
went  there  shortly  after,  taking  the  drafts  of 
these  papers  with  him,  not  having  the  originals, 
for  they  were  in  the  box  at  Marsh's  office :  but 
Harding  then  told  him  "  that  he  had  copies :" 
that  is,  copies  of  the  settlements :  for  his  own 
case  is,  that  he  did  not  know  the  contents  of 
the  will  of  1818  to  the  last.  How  and  when, 
then,  came  he  by  these  copies  ?  It  is  true  indeed 
that  Delmar  says,  "he  believes,  that,  about  that 
"  time,  Harding  received  from  the  deceased  a 
**  copy  of  the  settlement  of  the  8th  of  March, 
*'  1816:"  but  that  is  contrary  to  the  whole  of 
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her  conduct ;  for  she  was,  at  that  time  and  at 
all  times,  most  anxious  to  keep  him  ignorant  of 
her  concerns  of  every  sort.  But  there  is  another 
circumstance  that  renders  it  not  improbable, 
that  he  had  these  very  copies  communicated 
and  delivered  to  him  before  the  marriage,  as  in 
common  fairness  they  ought  to  have  been,  and 
as  his  conduct,  in  never  attempting  to  interfere 
in  the  management  of  this  property,  strongly 
infers;  that  circumstance  is,  that  the  very 
copy  of  which  Harding  was  in  possession,  was 
a  copy  certified  by  two  of  Martelli's  clerks  in 
1816.  This  copy  was  then  in  existence  before 
the  marriage,  and  the  whole  conduct  of  the  par- 
ties renders  it  by  no  means  improbable  that  he 
was  in  possession  of  it  at  that  time. 

It  is  true,  that,  if  he  then  knew  of  these  instru- 
ments.  he  may  appear  the  more  disinterested  in 
marrying  the  deceased  without  any  settlement 
being  made  of  some  part  of  the  property  in  his 
favour.  It  may  be  so :  but  an  artful,  cunning, 
experienced  man  might  feel  some  confidence, 
that,  when  married,  he  should  have  sufficient 
influence  to  persuade  his  wife  to  appoint  and 
dispose  of  the  property  in  his  favour.  If  he 
had  such  a  design  and  such  a  hope  he  would 
probably  adopt  two  modes  of  effecting  his  pur- 
pose :  first,  by  wheedling  and  coaxing  to  get 
her  affairs  and  confidence  into  his  power ;  and 
next,  if  those  failed,  by  importunity  and  rigour 
to  subdue  her  into  acquiescence  and  submission. 
The  two  modes  are  by  no  means  inconsistent 
with  each  other. 


The  letters  of  Mr.  Harding  to  his  wife  have 
been  exhibited  by  Mr.  Tyrrell,  and  they  are 
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rather  of  an  extraordinary  tone,  considering  the 
age  of  the  parties  :  they  display  something  of  a 
character  and  plan  not  irreconcileahle  with  the 
design  just  suggested.  Mr.  Harding  had  a  cot- 
tag^  in  Devonshire,  and  was  engaged  in  man- 
ganese works,  from  which,  as  he  represents,  he 
was  deriving  considerable  profit — about  1,000/. 
a  year :  he  goes  down  to  this  cottage  soon  after 
the  marriage — the  first  month  is  scarcely  over, 
and  he  is  absent  fi*om  his  bride  about  two 
months.  These  are  passages  in  his  letters.  The 
first  is  dated  July  1817,  he  having  been  married 
in  the  June  preceding.  After  giving  an  account 
of  his  journey  into  Devonshire,  he  writes,  "  I 
have  air  and  exercise  in  ebundance,  but 
I  sigh  that  you  do  not  partake  of  both  with 
me;  for  happy  should  I  have  been  to  have 
**  had  my  dear,  my  beloved  wife  with  me ;  but 
to  this  our  separation  I  must  be  reconciled, 
knowing  it  to  be  necessary  and  not  of  long 
duration  ;  but  in  my  fond  imagination  you  are 
and  ever  will  be  present,  for  while  I  live  my 
bosom  will  ever  glow  with  warm  afiection, 
and  with  the  purest  regard  for  you,  and  with 
these  sentiments  do  I  now  subscribe  myself, 
"  my  dearest  Sophia,  most  tenderly  and  most 
"  affectionately  your's." 

The  next  is  from  Ilfracombe,  and  is  dated  on 
the  25th  of  July.  **  Thus,  my  beloved  Sophia, 
"  I  am  separated  from  you  by  necessity,  or  by 
**  a  sort  of  destiny  not  to  be  commanded  or  con- 
"  trolled.  My  heart  4s  yours,  and  in  mind  and 
"  thought  you  are  ever  present ;  for  you  my 
"  fond  imagination  is  my  present  comfort,  and 
"  my  only  bliss.  Yes,  my  dearest  Sophia,  be 
**  assured  I  am  with  affectionate  regard  and 
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B  "!!'  ^^^  ^^^  ^®  ^^  *^^  llth  of  August :  that  con- 

cludes :  "  I  greatly  regret  that  my  absence  from 
''  you  is  so  long,  but  I  shall  not  stay  one  hour 

Tyrrell     "  morc  than  is  absolutely  necessary.    To  me 

AND  tf  v 

iiARDiMo.  *'  this  separation  is  more  than  painful,  for  not 
^^  a  day  or  hour  passes  but  I  think  of  my  much 
"  loved  Sophia,  my  beloved  wife :  for  be  assured 
'^  I  am  most  faithfully  and  most  affectionately 
"  yours." 

The  next  is  dated  on  the  3d  of  September, 
from  Manchester :  ....  "  Do  write  to  me,  and 
"  let  me  hear  from  you ;  that  will  be  the  highest 
"  pleasure  I  can  now  receive.  I  trust  in  Heaven, 
'^  that  a  few  days  more  will  dismiss  me  from  this 
"  wretched  place,  and  enable  me  soon  to  embrace 
*'  my  much  loved  wife,  who  has  my  warmest 
*'  affection,  my  highest  regard,  and  the  tender 
**  love  of  him,  who  is,  my  beloved  Sophia,  your 
"  J.  Harding." 

The  letter  of  the  15th  of  September,  thus 
concludes :  "  Oh !  how  I  anticipate  the  joy  I 
"  shall  experience  on  seeing  you.  Yes,  my 
"  Sophia,  this  thought  throws  a  glow  of  happi- 
"  ness  over  my  whole  frame,  and  makes  me  feel 
"  that  I  am  wholly  and  truly  yours." 

The  next  is  much  in  the  same  tone.  '*  I  know 
"  not  how  to  express  to  you  the  pleasure  I  felt 
"  on  reading  your  last  letter :  it  was  the  lan- 
"  gnage  of  an  affectionate  wife ;  it  was  the  har- 
"  binger  of  my  future  happiness,  for  nothing  on 
"  earth  can  be  more  pleasant  to  me  than  your 
"  presence.  Yes,  my  dearest  Sophia,  my  great- 
"  est  wish  is,  and  always  will  be,  to  be  insepara- 
"  ble  and  ever  near  you.     My  heart  glows  with 
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"  a  warm  aflTection  for  you,  and  I  love  you  with 
"  tenderness  and  with  truth/' 

These  are  passages  from  some  of  the  letters 
written  at  this  period  of  time.  Why  the  very 
heyday  of  life,  the  most  ardent  affections  of 
youth,  could  not  have  dictated  warmer  effu- 
sions :  they  have  more  the  appearance  of  being 
written  with  a  view  of  wheedling  her  out  of  her 
large  fortune,  at  her  own  disposal,  than  of 
being  the  expression  of  the  real  genuine  feel- 
ings of  a  husband  of  sixty-four,  to  a  second 
wife  of  fifty-one.  This  last  letter  is  dated  on 
the  12th  of  April  1818,  shortly  after  she  had 
been  making  the  will  now  propounded  by  Mr. 
Marsh.  Her  answers  are  not  produced,  and  if 
they  contained  expressions  of  equal  warmth 
they  might  have  shown  something  of  this 
"  growing  affection  :"  they  may  have  been  ra- 
ther cold  replies  ;  she  may  have  seen  through, 
or  thought  she  saw  through,  these  high-flown 
effusions,  and  suspected  that  they  had  her  pro- 
perty rather  than  her  person  in  view.  None  of 
her  letters  are  exhibited  till  after  her  paralytic 
attack, — the  first  is  dated  in  May  1825,  when 
she  was  no  longer  able  to  write  herself :  they 
are  in  the  handwriting  of  her  servant,  Mary 
Apostles :  they  are  dry  and  formal,  possibly  on 
that  account :  but  it  is  not  wholly  unworthy  of 
remark,  that,  though  written  after  Marsh's 
bankruptcy,  they  contain  no  expression  of  dis- 
satisfaction towards  the  Messrs.  Marsh  nor 
the  least  allusion  to  her  accounts  with  them  ; 
still  less  a  wish  or  suggestion  of  any  new  testa- 
mentary act. 

That  Harding  advised  her  to  take  her  con- 
cerns out  of  Marsh's  hands  is  admitted :  that 
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she  refused  to  do  so  is  demonstrated  by  the  fact ; 
but  it  is  important  to  inquire ,  whether  he  did  not 
then  resort  to  rough  means.  That  he  did  so  is 
proved  by  the  servants,  who  though  releasing,  are 
not  discredited  witnesses.  It  is  not  necessary  to 
advert  to  the  particulars  of  their  depositions ; 
they  were  fully  pointed  out  in  the  argument: 
nor  even  if  their  evidence  is  biassed  and  high 
coloured,  would  it  be  material,  for  it  is  not  ne- 
cessary to  rely  on  them  alone,  nor  on  the  exact 
details  of  their  testimony :  for  sufficient  is 
stated  by  Mr.  Delmar  in  confirmation  of  them ; 
and  I  see  nothing  to  impeach  his  credit. 

That  Harding  endeavoured  to  get  at  the  ori- 
ginal deeds  and  will,  is  proved  by  Delmar.  Del- 
mar  carried  copies,  but  Harding  then  said,  ^^  he 
"  had  copies,  he  did  not  want  copies."  But 
there  is  this  strong  mark  of  falsehood  ;  he  pre- 
tended that  he  had  applied  to  Delmar  by  the 
deceased's  desire,  but  when  the  three  parties 
are  together,  he  does  not  venture  to  appeal  to 
her  in  the  presence  of  Delmar  to  confirm  the 
truth  of  his  mission ;  he  does  not  venture  to 
say — "  Now,  Madam,  here  is  Mr.  Delmar,  de- 
"  liver  your  message  to  him  yourself;  I  will 
'*  leave  the  room ;  he  is  your  confidential  solici- 
"  tor,  he  prepared  your  will  in  my  absence,  tell 
**  him  what  your  real  wishes  are ;  he  may  sus- 
"  pect  that  I  have  some  selfish  object  in  view." 
It  is  quite  incredible  that  she  had  any  wish  of 
the  kind.  The  res  gestte  and  the  evidence  of 
the  witnesses  concur  to  prove,  that  she  was  most 
anxious  no  paper  of  hers  should  be  given  up  to 
Harding,  and  that  no  account  of  hers  should  be 
rendered  to  him. 

What  is  the  substance  of  Mr.  Delmar's  ac- 
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count?  "  Mostly,  when  he  called,  Harding 
''  seemed  to  make  a  point  of  being  present  and 
was  painfully  intrusive ;  he  constantly  kept 
speaking  of  Mr.  Marsh  and  his  son,  in  a  way 
tending  to  excite  an  unfavourable  impression 
''  of  them ;  the  conversation  always  took  that 
toiB  ;  he  uniformly  manifested  a  wish  to  pry 
into  her  pecuniary  affairs,  even  at  times  when 
**  she  was  evidently  very  ill ;  his  object  seemed 
'*  to  be  to  wean  the  deceased's  regard  from 
Marsh  and  his  family.  The  deceased  for  the 
most  part  sat  silent,  but  at  times,  when  he 
urged  the  subject  more  closely,  she  used  to 
"  manifest  impatience,  saying  *  No,  no,'  to  avoid 
'*  the  subject :  the  very  mention  of  such  matters 
''  seemed  to  give  the  deceased  pain,  but  Hard- 
"  ing's  conversation  was  nevertheless  always 
"  about  them.  Deponent's  visits  were  continued 
"  principally  because  they  seemed  to  soothe  her, 
"  and  operated  as  a  check  on  the  irritation  Hard- 
''  ing's  conduct  excited :  . . . .  Harding  was  con- 
stantly alluding  to  the  subject,  and  there  was 
an  unhappy  state  of  discord  on  that  account. 
'*  He  used  great  harshness  of  expression  towards 
''  the  deceased  on  that  subject,  and  at  a  time 
**  when  from  ill  health  she  required  every  ten- 
"  demess.  On  several  of  his  visits,  deponent 
'*  found  her  in  tears  ;  he  sometimes  observed  to 
"  Harding,  that  the  deceased  was  in  that  deli- 
"  cate  state  it  was  very  necessary  to  treat  her 
"  with  kindness.  She  appeared  to  grow  gradu- 
"  ally  weaker." 

This  is  the  general  substance  of  Delmar's 
evidence,  and  it  is  in  perfect  accordance  with, 
though  not  quite  so  strong,  as  the  evidence  of 
some  of  the  servants.    It  needs  no  comment. 
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There  is  another  fact  not  only  inferring,  but 
nearly  conclusive  upon  the  absence  of  all  pre- 
vious intention  of  the  deceased  to  make  a  new 
will.  She  had  a  duplicate  of  the  will  of  1818, 
as  I  have  said,  in  her  possession ;  but  fearful  of 
its  falling  into  the  hands  of  her  husband,  she 
delivered  it  to  her  confidential  servant,  Mary 
Apostles,  in  the  presence  of  Rigden  ;  and  Apos- 
tles, when  in  a  dangerous  state,  delivered  it  to 
her  friend  Easton ;  and  in  his  hands  it  remained 
till  some  time  after  her  death.  Now  Harding 
had  been  applying  to  Delmar,  as  from  the  de- 
ceased, for  her  will :  supposing  that  to  be  true, 
and  that  Delmar  had  declined  to  deliver  it,  yet 
she  had  the  duplicate  within  her  power.  If 
she  had  wished  to  revoke  that  will,  would  she 
not  have  communicated  the  fact  of  her  posses- 
sion of  this  duplicate  to  her  husband,  unless 
indeed  her  capacity  was  so  gone  that  she  had 
no  recollection  of  its  existence  ?  But  if  she 
wished  the  will  to  be  revoked,  and  recollected 
the  existence  of  that  duplicate,  it  is  quite  incre- 
dible that  she  would  not  have  apprized  her  hus- 
band of  it,  and  would  not  have  required  Rigden 
and  Apostles  to  deliver  it  up ;  and  yet  it  is 
Harding's  own  case  that  he  did  not  know  the 
contents  of  the  will,  nor  the  existence  of  this 
duplicate  till  after  her  death.  How  fully,  then, 
do  the  facts  and  the  conduct  confirm  the  parol 
evidence,  that  Harding  was  anxious  to  possess 
himself  of  the  will,  and  the  property  of  the  de- 
ceased, and  that  she  was  no  less  anxious  to  keep 
both  her  property  and  her  will  out  of  his  hands. 


Such  being  the  circumstances  of  the  case,  up 
to  the  very  commencement  of  the  transaction  of 
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Harding's  getting  this  will  made,  it  becomes 
essential  to  inquire  what  was  the  state  of  the 
deceased's  capacity  at  this  period.  This  part 
of  the  case,  again,  lies  within  a  narrow  com- 
pass, and  is  established  by  the  conduct  of  Hard- 
ing and  his  own  witnesses  :  it  does  not  require 
to  be  closely  examined  upon  the  opinions  of 
witnesses,  which  are  generally  conflicting  upon 
the  subject  of  capacity. 

The  deceased  had  a  paralytic  attack  in  1823, 
which  reduced  her  to  great  bodily  infirmity ; 
but,  whether  she  had  another  in  1825,  or  whether 
she  was  in  a  state  of  despondency,  and  made 
an  attempt  upon  her  own  life  is  not  material ; 
she  certainly  had  a  good  deal  to  prey  on  her 
mind  and  spirits  :  the  misfortunes  of  Mr.  Marsh, 
the  "  worritting"  of  her  husband,  and  subse- 
quently, the  illness  of  her  confidential  old  ser- 
vant. Apostles,  were  not  likely  to  be  without 
their  effect  upon  a  nervous  patient.  It  is  ad- 
mitted, that  Mr.  Delmar  had  intimated  an 
opinion,  that  she  was  incapable  of  managing 
her  own  concerns :  it  is  admitted  that  an  opera- 
tion on  her  maid.  Apostles,  was  wished  to  be 
postponed  lest  it  should  agitate  her  too  much, 
and  render  her  unfit  for  making  this  will :  it  is 
admitted  that,  before  the  drawer  of  this  will 
would  undertake  to  attend  for  the  purpose  of 
receiying  her  instructions,  he  wished  her  to  be 
visited  and  examined  by  medical  gentlemen,  to 
ascertain  the  state  of  her  capacity:  it  is  ad- 
mitted, that  the  opinion  of  a  surgeon,  the 
drawer's  brother,  was  not  alone  deemed  suffi- 
cient ;  was  not  alone  deemed  satisfactory :  it  is 
admitted  that  Dr.  Burrows,  a  medical  person, 
supposed  to  be  particularly  conversant  with  de- 
fects of  the  mind— at  least  in  cases  of  derange- 
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ment — after  sitting  with  her  for  three  quarters 
of  an  hour,  would  only  give  a  limited  opinion  as 
to  her  capacity,  and  wished  for  a  second  inter- 
view before  he  gave  a  decided  opinion.  In  such 
a  case,  to  resort  to  the  judgment  of  persons  who 
occasionally,  or  of  others  who  frequently,  saw  her, 
whether  she  was  quite  capable  or  quite  imbecile, 
would  be  utterly  useless :  she  was  at  all  events  in 
a  state  of  very  weakened  and  doubtful  capacity. 
If  then,  in  addition  to  these  circumstances ; 
first,  that  the  disposition  in  the  new  will  is  highly 
improbable ;  next,  that  the  husband  had  been 
endeavouring  to  get  at  her  deeds  and  testament- 
ary instruments ;  and  further,  that  she  was  in 
this  state  of  doubtful  capacity ;  if  in  addition  to 
all  this,  we  yet  find  that  the  husband,  as  far  as 
the  evidence  goes,  originates  and  conducts  the 
whole  business,  representing  pr  rather  misrepre- . 
senting  the  previous  facts,  and  being  present  at 
all  the  material  parts  of  the  transaction,  the  case 
proceeds  to  the  evidence  of  the  factum  under 
presumptions  of  fraud  and  imposition,  which 
hardly  any  evidence  would  be  sufficient  to  repel. 
It  would  at  least  be  extremely  difficult  to  show 
that  she  was  a  free  as  well  as  a  capable  testa- 
trix ;  to  show  that  she  had  a  real  disposing  testa- 
mentary mind,  and  an  intention  to  abandon  all 
the  dispositions  of  her  former  will  made  so  care- 
fully, and  adhered  to  so  firmly.  The  strong 
presumption  would  be  that,  in  whatever  she  said 
and  did,  however  it  might  impose  upon  the  wit- 
nesses, she  was  a  mere  instrument  and  puppet 
in  the  hands  of  her  husband. 


We  come  then  now  to  the  evidence  on  the 
candidit. 
The  witnesses  to  the  factum  are  three.     Mr, 
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^Idward  Tyrrell,  a  solicitor,  and  depnty-remem- 
V^rancer  of  the  city  of  London ;  Mr.  Frederick 
Tyrrell,  a  surgeon,  his  brother ;  and  Dr.  Bur- 
rows, a  physician.  Certainly  three  persons,  re- 
spectable in  situation,  of  unimpeached  general 
character,  and  competent  to  arrive  at  a  fair 
opinion,  as  far  as  llieir  opportunities  and  the 
means  they  used  of  judging,  enabled  them  to 
foim  an  estimate  of  her  mental  capacity.  There 
is  no  reason  whatever  to  suppose,  that  they 
would  either  enter  into  a  fraudulent  conspiracy 
with  the  husband  to  obtain  this  will,  or  that  they 
would  have  come  forward  to  support  it  by  wilful 
perjury;  nothing  of  the  sort  can  possibly  be  un- 
puted  to  them :  but  it  is  necessary  to  see  under 
what  prepossessions  they  engaged  in  the  matter,  in 
Older  to  form  a  correct  judgment  of  the  inquiries 
which  they  made,  and  of  the  conclusions  at 
whicdi  they  arrive.  They  may  have  been  im- 
posed upon  and  duped  by  tiie  artful  misrepresent- 
ations of  Mr.  Harding :  they  may  have  suffered 
their  vigilance  to  be  lulled,  and  their  penetration 
to  have  slept,  and  after  having  embarked  in  the 
tnmsaction,  and  after  their  characters  were  in 
scnne  measure  implicated,  they  may  be  under  a 
strong  bias  to  support  and  give  effect  to  the  act. 
Under  that  bias  very  honest  persons  (such  is  the 
infirmity  of  our  nature)  often  deceive  themselves 
without  being  aware  of  it :  they  fancy  impres- 
sions to  have  existed,  nay  they  sometimes  even 
suppose  facts  to  have  taken  place,  because  those 
impressions  now  exist,  or  because  those  facts 
might  or  ought  to  have  passed,  in  order  to  sup- 
port their  impressions.  Hence  this  strong  bias 
will  often  give  a  false  colour  to  a  transaction, 
without  the  vdtness  intending  to  speak  falsely 
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or  to  suppress  the  truth.  Without,  therefore, 
ia  the  slightest  degree  suspecting  any  thing  of 
conspiracy  or  wilful  misrepresentation,  on  the 
part  of  these  gentlemen,  it  may  be  necessary 
to  examine  their  evidence  upon  those  other 
principles  which  have  been  just  stated ;  for  it 
was  correctly  said  by  the  leading  counsel  for 
Mr.  Tyrrell,  and  it  cannot  be  expressed  in  better 
words,  (if  I  have  taken  them  accurately)  "  even 
"  persons  of  high  character  may  fail  to  do  their 
"  duty  when  nearly  connected."  This  he  ap- 
plied to  the  evidence  of  Mr.  Delmar. 

The  principal  witness,  and  he  who  begins  the 
history,  is  Mr.  Edward  Tyrrell,  the  solicitor  who 
prepared  the  will :  he  states,  ''  He  and  his 
"  family  for  two  generations  have  been  intimately 
*'  acquainted  with  Mr.  Harding;  he  had  a  slight 
"  knowledge  of  the  deceased."  He  then  was 
the  intimate  friend,  and  he  was  also  the  solicitor 
of  Harding,  but  not  the  solicitor  of  the  deceased. 
He  goes  on  :  "  On  or  about  the  19th  or  20th  of 
"  February,  1827,  Mr.  Harding  called  on  depo- 
^'  nent  at  his  office,  and  informed  him,  that  Mrs. 
"  Harding  wished  to  see  him  for  the  purpose  of 
^^  making  her  will,  and  for  him  to  act  as  her 
"  solicitor.  Mr.  Harding  said,  that  his  wife 
^*  had  since  her  marriage  made  a  will  without 
"  his  knowledge,  and  that  it  was  either  in  the 
"  hands  of  Mr.  Delmar,  or  Mr.  Marsh,  the  navy 
"  agent ;  that  his  wife,  and  he,  at  her  request, 
**  had  applied  to  them  both  for  the  will,  and  also 
"  to  Mr.  Marsh  for  her,  the  deceased's,  account 
"  as  her  agent :  he  further  stated  that  Mr.  Del- 
"  mar  had  called  upon  the  deceased  a  few  weeks 
"  back,  and  that  on  his,  Delmar's,  leaving  the 
''  room,  Mrs.  Harding  became   agitated,   and 
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•*  burst  into  tears,  upon  which  Mr.  Delmar 
*•  turned  round,  and  asked,  whether  he  thought 
*^  the  deceased  in  a  fit  state  to  manage  her  af- 
fairs, to  which  he,  Harding,  replied,  '  that  he 
certainly  did  think  her  quite  capable.'  After 
this  statement  Mr.  Harding  handed  to  depo- 
nent an  attested  copy  of  a  deed  of  gift,  dated 
**  antecedent  to  deceased's  marriage,  whereby 
"  she  had  assigned  £10,000  to  the  elder  Mr. 
"  Marsh :  also  a  like  copy  of  the  deed  of  settle- 
ment which  she  made  of  the  greater  part  of 
her  property,  shortly  before  her  marriage; 
"  which  settlement  reserved  to  the  deceased  the 
right  of  disposal  by  will  of  the  property  there- 
in  mentioned.  Deponent,  referring  himself  to 
what  Mr.  Harding  had  let  drop,  as  to  Mr. 
''  Dehnar's  doubts  about  Mrs.  Harding's  capa- 
city for  the  management  of  her  affairs,  told 
Mr.  Harding  *  that  he,  deponent,  should  not 
feel  himself  justified  in  taking  instructions  for 
a  will  from  Mrs.  Harding,  until  somie  medical 
person  of  respectability  had  seen  her,  and 
given  an  opinion  as  to  her  state  of  mind.'  Mr. 
Harding  having  concurred  with  deponent  in 
**  respect  of  such  a  caution,  deponent,  with  the 
like  concurrence,  applied  to  his  brother,  Mr. 
Frederick  Tyrrell,  requesting  him  to  call  upon 
the  deceased  for  the  purpose  of  ascertain - 
**  ing  her  state  of  mind,  which  he  promised 
"  to  do." 

Upon  this  account  of  the  conmiencement  of 
the  business,  several  observations  occur.  First, 
the  matter,  as  far  as  here  appears,  originates 
entirely  with  Mr.  Harding:  tibere  is  no  note 
from  the  deceased,  no  servant,  nor  disinterested 
messenger  sent  by  her:  Harding  goes  himself 
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to  his  own  friend  and  solicitor ;  and  it  is  Hard- 
ing's own  story  ^'  that  Mrs.  Harding  wished  to  see 
"  Tyrrell ;"  but  of  the  reality  of  that  wish,  there 
is  not  a  tittle  of  evidence,  and  from  the  circum- 
stances already  adverted  to,  there  is  every  rea- 
son to  suspect  that  it  was  misrepresentation. 
'^  He  told  him  the  will  was  in  the  hands  of  Del- 
**  mar  or  Marsh,  that  his  wife,  and  he,  at  her  re- 
^^  quest,  had  applied  to  Delmar  and  to  Marsh 
''for  the  will."  This,  again,  is  false;  the  de- 
ceased never  did  apply  to  Marsh  or  to  Delmar 
for  her  will ;  but  Harding  applied  to  Delmar  as 
from  the  deceased,  when  Delmar  told  him, ''  that 
"the  will  was  at  Marsh's  office:"  andthoughDel- 
•tar  afterwards  attended  the  deceased  in  Hard- 
ing's presence,  yet  the  will  was  never  mentioned 
by,  nor  even  in  the  presence  of,  the  deceased  to 
Delmar.  It  is  clear  also  that  Harding  was  not 
aware  the  deceased  either  then  had,  or  ever  had, 
a  duplicate  in  her  own  possession,  of  which  she 
must  have  apprized  him  had  she  wished  to  revoke 
it.  By  this  misrepresentation  then,  ''  that  the 
"  deceased  wished  to  revoke  her  will,  that  it  was 
*'  in  the  hands  of  Delmar  or  Marsh,  that  tl»  de- 
ceased herself,  and  he,  at  her  request,  had  ap- 
plied to  each  of  them  for  the  will  without  suc- 
cess ;"  is  Mr.Edward  Tyrrell  imposed  upon,  and 
induced  to  engage  in  making  this  new  wiU.  lAus 
is  the  very  origin  and  foundation  of  the  whole  se- 
quel. Upon  this  false  basis,  originating  entirely 
with  Hariding,  the  subsequent  transactions  are  all 
buUt.  T^ere  is  no  reason  to  suppose  tb&t  l^r- 
rell  did  not  fEurly  embark  in  the  business  xmder 
the  impression,  that  he  was  going  to  cany  into 
effect  the  real  wishes  of  a  free  and  capable  tes- 
tatrisr.   Upon  the  former  point,  her  free  agency^ 
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with  a  little  more  penetration,  Mr.  Tyrrell  onght 
perhaps  to  have  taken  some  alarm,  when  he  saw 
hy  this  settlement,  that  the  wife  had  in  her  own 
power  the  disposal  of  a  very  large  property,  and 
that  the  channel  of  communication  was  her 
husband.  Upon  the  latter  point,  the  capacity, 
when  told  that  Delmar  had  insinuated  her  in- 
competency, he  did  take  the  precaution  of  de- 
AtoVthat  medical  persmi,  Xuld  first  see  Ae 
deceased ;  but  all  his  precautions  were  directed 
to  ascertain,  whether  she  was  fit  to  make  a  will, 
which  she  really  desired  and  wished  to  make. 
Upon  the  other  point,  by  far  the  most  important, 
whether  in  this  questionable  state  as  to  capacity, 
she  was  or  was  not  under  the  influence  and  do- 
minion of  her  interested  husband,  no  precaution- 
ary inquiry  whatever  took  place;  and  this 
course  was  pursued  throughout  the  whole  busi- 
ness, and  by  all  the  witnesses. 

Bdward  Tyrrell  applied  to  his  brother  Frede- 
rick, one  of  the  surgeons  of  St.  Thomas'  Hos- 
pital, and  (upon  the  authority  of  the  husband) 
he  conyeyed  to  him  the  same  impression,  ^*  that 
**  the  deceased  was  desirous  of  making  a  will  in 
^'  fevour  of  her  husband,  but  that  some  doubts 
had  been  raised  by  Marsh,  or  by  some  one  on 
his  behalf,  respecting  the  deceased's  fitness  for 
the  performance  of  such  Bn  act.''  This  is 
stated  by  Mr.  Frederick  Tyrrell  in  answer  to 
Ifae  6th  interrogatory.  So  that  Edward  Tyrrell 
not  only  receiired  himself,  but  conveyed  the  same 
lalse  impression,  from  the  misrepresentations  of 
Harding,  that  the  deceased  really  wished  to 
make  a  will  in  favour  of  her  husband,  but  that 
Marsh  or  some  one  was  raising  doubts  in  order 
to  obstruct  it.    He  also  mentions^  '^  that  he  has 
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1828.       "  a  notion,  that  before  his  first  visit  to  the  de- 
Michaelmas  **  ceased,  he  saw  Mr.  Harding." 

Frederick  Tyrrell  saw  the  deceased  four  times, 
but  Harding  was  always  present,  except  that,  on 
one  occasion,  he  went  out  of  the  room  for  a  few 
minutes  to  call  the  maid-servant,  Apostles,  and 
was  also  absent  at  a  part  of  the  execution ;  so 
that  the  examination  of  the  deceased's  capacity 
was  always  in  the  presence  of  the  husband.  He 
says,  ^^  that  he  was  with  her  the  first  time  about 
'^  half  an  hour,  and  was  satisfied  of  her  capa- 
"  city  :"  but  the  fact  is,  that  he  and  his  brother 
did  not  act  on  that  opinion.  They,  upon  confer- 
ence, thought  it  best  also  to  call  in  Dr.  Burrows. 
It  is  not  necessary  to  examine  minute  discre- 
pancies between  the  witnesses,  nor  to  inquire 
whether  a  medical  person,  whose  particular  line 
of  practice  is  attending  lunatic  persons,  is  more 
fit  than  other  medical  practitioners  to  form  a 
judgment  on  the  capacity  of  a  mind  weakened 
by  paralysis,  where  there  has  been  no  delusion 
nor  derangement.  Be  that  as  it  may.  Dr.  Bur- 
rows' opinion  is  entitled  to  attention :  but  he, 
again,  visited  the  deceased  under  the  same  pre- 
possessions and  prejudices.  He  states,  ^'  Two 
"  or  three  days  previous  to  the  27th  of  February, 
'^  1827,  (referring  to  a  note  witness  made  at  the 
•*  time)  the  deponent  was  called  upon  by  Mr.  F. 
"  Tyrrell,  who  informed  him,  *  that  he  wished 
"  deponent  to  see  a  lady  he,  Tyrrell,  was  attend- 
"  ing  at  Walworth,  who  was  desirous  of  making 
"  her  will ;  but  that  she  was  very  much  debili- 
'^  tated  by  paralysis,  and  that  her  husband 
*•  wished  to  have  her  state  of  mind,  relative  to 
**  its  fitness  for  a  testamentary  act,  properly 
^*  ascertained :  that  disease  of  the  mind  not  be- 
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ing  within  his  particular  practice,  as  it  is  that  ^628. 
of  the  deponent,  he,  Tyrrell,  had  on  that  ac-  Michaelmas 
count  applied  to  deponent,  who  on  the  27th  of 
February,  met  Mr,  F.  Tyrrell  at  the  deceased's 
house,  being  then  introduced  to  her  as  having 
"  called  to  see  one  of  the  deceased's  servants : 
'*  on  that  occasion  he  sat  and  conversed  with 
**  the  deceased  nearly  three  quarters  of  an  hour, 
"  after  which  deponent  informed  Mr.  F.  Tyr- 
*'  rell,  that  as  far  as  he  had  seen  of  the  deceased 
on  that  day,  she  appeared  capable  of  dispos- 
ing of  her  property,  but  that  he  could  not 
come  to  a  decided  opinion  on  the  subject  until 
*^  he  had  seen  her  a  second  time.  Deponent  was 
*'  desirous  of  seeing  the  deceased  a  second  time, 
*^  because,  although  she  was  perfectly  rational 
"  while  he  so  saw  and  conversed  with  her,  yet 
"  she  was  imder  very  considerable  agitation,  in 
contemplation  of  an  operation  which  her 
maid-servant,  of  whom  she  spoke  with  great 
'^  kindness,  was  to  undergo ;  and  deponent,  not 
willing  to  increase  such  agitation,  did  not 
touch  upon  the  subject  of  her  will."  Thus, 
then,  the  impression  travelled:  Dr.  Burrows 
received  it  from  Frederick  Tyrrell :  Frederick 
Tyrrell  from  Edward  Tyrrell :  Edward  Tyrrell 
from  Harding,  the  most  suspicious  and  inter 
ested  source  from  which  the  impression  could 
possibly  originate :  and  the  deceased's  wishes 
in  that  respect  are  highly  improbable  ;  are  un- 
supported by  any  proof ;  and  are  contradicted 
by  all  the  facts  and  evidence  in  the  cause. 

Dr.  Burrows  never  saw  the  deceased  but 
twice ;  on  the  27th  of  February,  when  he  and 
Frederick  Tyrrell  were  there  together ;  and  on 
the  0th  of  March,  when  the  instrument  was  ex- 
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ecuted.  On  the  third  interrogatory  he  says : 
"  He  never  was  alone  with  the  deceased.  Mt. 
*^  Harding  was  in  the  room  on  both  occasions 
"  for  great  part  of  the  time."  On  the  seventh 
interrogatory  :  *^  The  deceased  was  alone  when 
**  Mr.  Harding  introduced  him  and  Mr.  Frede- 
•*  rick  Tyrrell :  he  introduced  respondent  as  a 
•*  medical  friend  of  Mr.  Frederick  Tyrrell,  who 
^^  had  come  to  see  the  ii|aid-servant.  Mr.  Hard- 
^*  ing  went  out  of  the  room  to  call  the  maid- 
'*  servant  alluded  to,  but  he  returned  saying ; 
*^  she  had  gone  out." 

This  is  the  sort  of  contrivance  by  which 
the  medical  gentlemen  were  brought  into  the 
society  of  the  deceased,  in  order  to  judge  of  her 
capacity.  Contrivances  are  always  suspicious. 
If  the  deceased  really  wished  to  make  this  en- 
tirely new  disposition,  had  a  capacity  for  the 
purpose,  and  was  a  free  agent,  why  not  frankly 
and  fairly  explain  to  her  the  object  and  reasons 
of  the  visit  ?  Why  did  not  Harding  say  to  her, 
"  Mr.  Marsh  and  Mr.  Delmar  refuse  to  deliver  up 
your  will,  and  they  suggest  that  you  are  not  in 
a  fit  state  to  make  a  new  one :  under  such  base 
conduct,  and  unfoimded  insinuations,  it  is  pru- 
dent, in  order  to  insure  the  execution  of  your 
wishes  and  kind  intentions,  that  respectable 
persons  —  persons  of  medical  experience,  of 
skill  and  judgment — should  visit  you,  and  con- 
verse with  you,  and  learn  your  real  wishes  from 
yourself:  I  will  bring  respectable  medical  men 
for  the  purpose ;  you  can  have  no  objection  to 
see  and  converse  with,  and  satisfy,  them  of  your 
intentions,  and  that  what  I  represent  are  your 
own  real  wishes."  This  would  have  been  proper 
and  natural   conduct,  and  having  thus  intro- 
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duced  these  gentlemen,  and  thus  prepared  the 
deceased^  the  husband  should  haye  withdrawn 
fi!oni  the  room,  if  not  from  the  house.      Far 
more  was  necessary  than  the  ability  to  answer 
a  few  questions  on  common  topics:  here  was 
not  only  capacity  to  be  proved,  but  here  were 
volition  and  free  agency  to  be  ascertained,  and 
to  that  point  he  should  have  desired  the  two 
medical  gentlemen  to  address  their  inquiries. 
But  here  are  these  two  medical  men  introduced 
by  this  contrivance  on  the  27th  of  February ;  a 
few  questions  are  asked  on  common  topics  in 
the  presence  of  the  husband,  on  whose  sole  au- 
thority it  is  assumed   that  the  questions   are 
answered  correctly  :  but  still  the  visit  ends  by 
Dr.  Burrows  deposing  **  that  he  could  not  come 
'^  to  a  decided  opinion  on  the  subject,  until  he 
**  had  seen  her  a  second  time."    After  an  inter- 
new  of  three  quarters  of  an  hour,  this  is  the 
result  even  as  to  capacity.     As  to  the  power  of 
making  any  will,  he  goes  a  little  farther  on  in- 
terrogatory than  on  his  examination  in  chief,  in 
one  respect.     In  his  answer  to  the  eighth,  he 
says,  ''  At  his  first  visit  he  had  no  doubt  what- 
'*  ever  of  the  deceased  possessing  her  mental 
*^  faculties  and  power  of  reflection,  sufficiently 
'*  to  enable  her  to  make  a  general  disposition  of 
"  her  property  in  one  bequest,  and  to  bequeath 
^^  legacies  to  her  servants ;  he  cannot  swear  the 
*^  deceased  was  able  to  recollect,  know,  and  un- 
^'  derstand  the  purport  of  any  former  will  which 
*'  she  had  made.     He  has  no  doubt  whatever 
**  that  she  was  able,  at  such  time,  to  compre- 
**  hend  the  efiect  and  purport  of  such  a  will  as 
'^  that  she  subsequently  executed  in  his  pre- 
"  sence."    This  is  the  utmost  length  that  Dr. 
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Burrows  can  go,  prepared  as  he  was  by  the 
partial  view  which  Harding  exhibited  to  him  of 
the  deceased,  and  of  her  wishes.  If  this  will 
were  in  conformity  to  her  previous  intentions, 
and  declared  or  ascertained  wishes.  Dr.  Bur- 
rows thinks  she  had  sufficient  capacity  to  give 
effect  to  the  act :  but  if,  when  he  gave  his  evi- 
dence, he  had  been  in  possession  of  the  earlier 
history  of  this  transaction,  and  of  all  the  cir- 
cumstances which  preceded  this  will,  then  from 
his  testimony  it  is  clear,  he  must  have  arrived 
at  a  different  conclusion,  and  have  given  a  dif- 
ferent opinion.  His  answers  to  other  interro- 
gatories infer  as  much:  for  instance,  on  the 
eleventh,  he  thus  answers  :  "  That  when  he 
"  visited  the  deceased  on  the  27th  of  Febru- 
ary, he  was  informed  by  Mr.  F.  Tyrrell,  as 
he  best  recollects  and  believes,  that  the  de- 
"  ceased  had,  previous  to  her  marriage,  made 
''  a  will  in  favour  of  some  individual  other  than 
''  her  husband,  upon  which  respondent  in- 
**  quired,  '  whether  such  individual  was  her 
"  next  relation.'  Tyrrell  replied,  it  was  not, 
**  but  that,  she  now  wished  to  revoke  that  will, 
"  and  to  make  a  new  one  in  favour  of  her  hus- 
"  band,  and  that  it  was  to  satisfy  all  parties  of 
''  the  deceased's  competency  to  make  that  new 
**  will  that  respondent  was  applied  to.*'  Now, 
though  the  person  principally  benefited  under 
the  will  referred  to  was  not  a  next  of  kin,  yet 
it  is  to  be  remembered  the  deceased  had  no 
known  relation.  And  how  was  this  application 
to  Dr.  Burrows  *'  to  satisfy  all  parties  ?"  What ! 
the  parties  in  whose  favour  the  former  will  was 
made :  they  knew  nothing  of  what  was  going 
on.     ''  Respondent  knew  not,  and  did  not  hear 
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*'  that  such  former  will  had  been  made  in  favou)* 
^'  of  Mr.  William  Marsh  or  his  family,  or  that 
**  such  individual  was  one  of  the  deceased's  old- 
"  est  friends,  and  a  friend  of  her  late  brother — 
''  through  whom  he  heard  the  deceased's  pro- 
perty was  derived :  he  never  heard  that  the 
deceased,  subsequent  to  her  marriage,  exe- 
*^  cuted  a  will,  by  which  she  gave  her  house  and 
"  furniture  at  Walworth  to  her  husband  abso- 
lutely, and  5000/.  navy  five  per  cents,  to  him 
for  life,  with  reversion  to  his  son  by  a  former 
marriage,  or  that  by  such  will  she  bequeathed 
''  the  residue  to  Mr.  William  Marsh  and  his  fa- 
"  mOy."  If  then  Dr.  Burrows  had  known  all 
the  previous  history,  it  is  to  be  inferred,  that  he 
would  not  have  sanctioned  this  instrument  with- 
out some  better  proof,  that  she  was  acting  of 
her  own  free,  uninfluenced,  will  and  wishes. 

To  revoke  this  former  will  so  made  and  so  ad- 
hered to,  it  was  necessary  that  the  deceased  should 
be  proved  to  have  recollected  at  least  its  general 
contents ;  to  have  recollected,  that  she  had  dis- 
tributed memorials  among  her  friends ;  that  she 
had  provided  for  her  servants ;  that  she  had  given 
her  husband  a  certain  portion ;  that  she  had  be- 
queathed the  bulk  of  her  fortune  to  those  whom 
she  had  long  adopted  for  that  purpose,  the  chil- 
dren of  Mrs.  Amelia  Marsh :  it  was  necessary 
that  she  should  be  proved,  upon  some  rationsd 
grounds  negativing  the  importunity  of  her  hus- 
band, to  have  become  desirous  of  abandoning  all 
her  former  intentions ;  but  to  no  part  of  her  for- 
mer will  is  there  the  least  reference.     That  this 
new  will  was  without  the  importunate  influence 
of  the  husband,  there  is  not  the  slightest  appear- 
ance in  any  part  of  the  evidence  of  Frederick 
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1828.      Tyrrell,  or  Dr.  Burrows.    Harding  is  always 

Michaelmas  present,  he  Scarcely  goes  out  of  the  room  for 

TsRM,       32^  instant,  and  no  question  upon  the  point  of 

free  agency  is  put  to  the  deceased. 

Marsh  Without  then  stating  this  preliminary  evidence 

TvRSELt  more  minutely,  there  is  nothing  to  convince  me 
haamm.  that  the  mind  of  the  deceased  was  sufficiently 
probed  to  ascertain,  whether  she  was  or  was  not 
either  a  free  or,  as  applied  to  such  a  will,  a  ca- 
pable testatrix ;  nothing  satisfactorily  to  disco- 
ver what  heir  real  wishes  were,  without  the 
restraint  and  influence  of  her  husband. 

A  penoo  who  It  is  a  gTcat  but  not  an  uncommon  error  to 
and  anfwer,  supposc,  that  bccause  a  person  can  undefStaMl 
^mUom,'  maj  a  question  put  to  him,  and  can  give  a  rational 
iSJir^f  mdT  ^^^w®'*  t^  ®^^^  question,  he  is  of  perfect,  sound 
leg  a  will  for  miud,  aud  is  capable  of  making  a  will  for  any 
Thr'^ilu^flaw  purpose  whatever ;  whereas  the  rule  of  law,  and 
^'i^etatoj  of  H  is  the  rule  of  common  sense,  is  far  otherwise : 
the  mind  mua   |jie  compctencv  of  thc  mind  must  be  judeed  of 

bojadKtdofbj   ^  .  '^  %.  ,_  ,? 

the  natore  of  by  the  uature  of  the  act  to  be  done,  and  from  a 
.^no^s^^i^  consideration  of  all  the  circumstances  of  the  case* 
of  di^e 3^**°  In  Combe's  case,  the  rule  is  laid  down  in  these 
eomataneca  of    words :  (o)    "  It  was  agreed  by  the  judges,  that 

^^  sane  memory  for  the  making  of  a  will  is  not 
*^  at  all  times  when  the  party  can  answer  to  any 
'^  thing  with  sense,  but  he  ought  to  have  judg- 
**  ment  to  discern  and  to  be  of  perfect  memory, 
"  otherwise  the  will  is  void."  It  is  not  answer- 
ing, that  ''  she  had  been  round  Clapham  Com- 
*•  mon,"  or  "  that  her  house  was  leasehold,** 
or  the  like,  even  if  the  questions  were  answered 
correctly  and  the  husband  had  not  been  present, 

(a)  Moore's  Rep.  759.  iS.  C.  8  Vin.  Ab.  43.  No.  22. 
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that  would  be  sufficient  in  the  present  case. 
So  again,  in  the  Maiquess  of  Winchester's 
case :  (a)  "  by  the  law  it  is  not  sufficient  that 
*^  the  testator  be  of  memory,  when  he  makes 
^*  his  will^  to  answer  familiar  and  usual  ques- 
"  tions,  but  he  ought  to  have  a  disposing  me-* 
'*  mory  so  as  to  be  able  to  make  a  disposition 
'^  of  Us  estate  with  understanding  and  reason.'* 
To  support  then  such  a  complete  revolution  in 
the  testamentary  dispositions  of  the  deceased, 
it  was  necessary  to  show  that  she  had  recollec- 
tion of  what  the  former  disposition  was,  even 
supposing  there  were  no  grounds  to  suspect  a 
mere  tutored  acquiescence  under  the  influence 
of  the  husband.  The  influence  of  the  husband, 
however,  is  much  more  readily  inferred  to  have 
its  effect  than  the  importunity  of  the  wife,  and 
yet  it  is  laid  down,  '^  If  a  man  makes  a  will  in 
'*  his  sickness  by  the  aver  importuning  of  bis 
'*  wife,  to  the  end  he  may  be  quiet,  this  shall 
'*  be  said  to  be  a  will  made  by  restraint,  and 
"  shall  not  be  good."  (b)  And,  Swinburne  says 
in  respect  to  restraint,  "  Whereof  no  certain 
"rule  can  be  delivered,  but  it  is  left  to  the 
"discretion  of  the  Judge,  who  is  to  consider 
"  all  the  circumstances."  (c)  In  my  judgment 
in  the  present  case,  the  circumstances  are 
quite  sufficient,  prior  to  the  application  of  the 
husband  to  Mr.  Edward  Tyrrell,  and  quite  suffi- 
cient, from  his  presence  upon  all  subsequent 
occasions,  to  require  that  he  should  afford  the 
most  satisfactory  proof  that  the  deceased  was 
Hot  a  mere  unresisting  instrument  in  his  hands. 


1088. 
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(a)  6  Rep.  23. 


(6)  8  Vin.  Ab.  160.  No.  3. 
(c)  Part  VII.  8.  2. 
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SO  taught,  tutored,  and  impressed,  as  to  say  and 
do  all  that  Mr.  Edward  Tyrrell  states  to  have 
taken  place. 

With  this  view  of  the  case  it  may  hardly  be 
necessary  to  go,  with  any  minuteness,  through 
the  account  given  of  the  instructions  and  exe- 
cution. Mr.  Edward  Tyrrell,  having  given  en- 
tire credence  to  the  representations  of  Harding, 
and  to  the  report  on  the  capacity  made  by  the 
medical  gentlemen,  proceeded,  on  the  fifth  of 
March,  to  take  the  instructions ;  and  his  account 
of  what  then  passed  is  stated  at  considerable 
length  :  and  had  it  not  been  already  so  repeat- 
edly cited  in  the  argument,  it  might  have  been 
important  here  to  have  read  it  at  length :  but  it 
will  be  sufficient  to  refer  to  parts  of  it.  (a) 


(a)  ''  WithiD  a  day  or  two  after  deponent  (Edward  Tyrrell) 
had  learnt  from  his  brother,  that  Dr.  Burrows  and  he  were  both 
of  opinion,  that  the  deceased  was  in  a  fit  state  to  manage  her 
own  affairs,  he,  deponent,  informed  Mr.  Harding,  who  called 
on  him, '  that  he  was  now  quite  satisfied,  and  had  no  objection 
to  attend  to  take  Mrs.  Harding's  instructions  whenever  she 
should  make  an  appointment.'  An  appointment  was  then  made 
by  Mr.  Harding  for  deponent's  attendance:  in  consequence 
whereof  deponent,  on  the  5th  of  March,  1827,  (haying  referred 
to  his  book)  attended  at  the  deceased's  house  in  York  Place, 
Walworth :  on  his  arrival  there  about  noon,  Mr.  Harding  said, 
'  I  am  sorry  our  appointment  was  made  for  to-day,  as  Mrs. 
Harding  has  had  a  bad  night,  and  is  not  very  well  to-day.' 
Deponent  said, '  he  was  sorry  to  hear  it,  but  he  supposed  she 
was  well  enough  to  see  him : '  Mr.  Harding  said,  '  that  she 
was ; '  and  the  deponent  was  shown  up  stairs  into  a  small  sit- 
ting-room on  the  first  floor  in  the  front  of  the  house ;  Mr.  Hard- 
ing accompanying  him :  they  found  Mrs.  Harding  alone  evi- 
dently expecting  deponent,  sitting  by  the  fire,  and  writing  ma- 
terials were  on  a  table  at  hand.  On  deponent  entering  the  room, 
the  deceased  with  some  difficulty  rose  to  receive  him ;  on 
which  Mr.  Harding  said  to  her,  '  Don't  trouble  yourself,  Mr. 
Tyrrell  will  excuse  your  rising.*     After  Deponent  had  taken  a 
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narrative,    supposing  it  to  be  quite  correctly 
given,  appears  at  first  sight  strong  and  favor- 


as  Mr.  Harding  did  also,  and  after  the  deceased  had  made 
inqairies  after  deponent's  mother,  and  other  branches  of 
his  family,  who  were  known  to  her  in  consequence  of  her  mar- 
riage with  Mr.  Harding,  she  proceeded  to  g^ye  deponent  a 
■tetement  of  her  affairs.  The  deceased  of  her  own  accord 
eatered  upon  such  statement,  saying,  '  I  suppose  Mr.  Harding 
hts  told  you  what  it  is  I  want  you  to  do,  and  how  ill  the 
Marshes  have  behayed  to  me.  Deponent  told  her,  '  that  Mr. 
Harding  had  so  informed  him ; '  and  deponent  then  said, '  that 
he  was  come  according  to  her  desire,  as  he  had  been  informed, 
to  take  instructions  for  her  will.'  The  deceased  said, '  she  was 
mndi  obliged  to  him,  but  she  wanted  to  know,  what  she  should 
do  to  get  her  former  will  and  papers  out  of  the  hand  of  Mr. 
Marsh,'  (meaning  Mr.  Marsh  the  elder).  Deponent  asked  the 
deceased,  *  in  whose  hands  she  considered  her  will  to  be,  whe- 
ther in  the  hands  of  Mr.  Delmar,  or  of  Mr.  Marsh.'  She  re- 
plied, '  that  she  supposed  in  the  hands  of  Mr.  Delmar  as  she 
had  executed  it  at  his  office,  and  left  it  there : '  she  said, '  that 
ike  had  several  times  called  on  Mr.  Delmar  for  the  purpose  of 
gettiBg  her  said  will  out  of  his  hands,  but  could  not  get  it,  and 
Qial  she  wished  to  have  it  that  it  might  be  destroyed.'  The  de- 
ceased gave  deponent  to  understand  that  the  will,  she  so  wished 
to  destroy,  was  made  in  favour  of  Mr.  Marsh,  but  she  did  not 
otherwise  specify  its  tenor :  she,  in  continuation,  said,  '  that 
she  was  very  uneasy  at  not  being  able  to  get  any  account  from 
Mr.  Marsh,  and  that  she  should  be  very  thanldful  if  deponent 
woold  exert  himself  to  get  both  the  will  and  the  account  from 
Mr.  Delmar  as  soon  as  possible.'  Mr.  Harding  then  left  the 
nxna :  he  had  not  joined  in  the  conyersation  before  deposed  of 
ia  any  manner,  except  to  correct  a  date,  and  to  correct  the  de- 
ceased, when  in  the  course  of  such  conversation  she  named  Mr. 
Arthur  Marsh  instead  of  his  father.  What  the  deceased  so  ad- 
dressed to  deponent  was  spontaneous  on  her  part,  and  was  not, 
IB  deponent's  presence,  dictated  to  her,  nor  was  she,  save  as 
afSotesaid,  prompted  in  what  she  said.  When  Mr.  Harding  had 
so  left  the  room  (deponent  and  deceased  being  then  alone  to- 
gether) the  deceased  said, '  1  wish  to  leave  my  property  to  Mr. 
Harding  after  my  death,  and  to  leave  a  legacy  to  each  of  my 
tfiree  servants,  at  the  same  time  naming  the  three  servants; 
to  the  man-servant,  whose  name   he   does  not  without 
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able ;  but  the  Court  must  consider,  whether  the 
bias  and  prepossession  of  the  witness  have  not 

ference  recollect,  and  to  Mary  Apostles,  £300  each;  aad 
to  her  other  maid  seryant,  whose  name  he  does  not  recoL 
lecty  £150.  Such  instructions  as  the  deceased  dictated  the 
sane  were  hy  the  deponent  committed  to  writing,  and  he  bad 
writtefi  thus  far,  when  Mr.  Harding  returned  into  the  ro«B. 
Deponent  then  asked  the  deceased,  *  whom  she  appointed  to  be 
her  executors  ? '  She  answered,  '  Mr.  Harding  ; '  and  tumiBg 
to  Mr.  Harding  and  addressing  him,  she  added,  '  and  the  gen- 
tleman you  mentioned  to  me.'  Mr.  Harding  replied,  'yo« 
mean  Mr.  Tyrrell  of  Lincohi's  Inn.'  The  deceased  answered* 
*  Yes.'  Deponent  then  wrote  down  the  names  of  Mr.  Hardiag 
and  of  Mr.  John  Tyrrell  as  of  the  deceased's  executors,  lliis 
done,  the  deponent,  in  the  presence  of  Mr.  Harding,  read 
over  to  the  deceased,  in  an  audible  and  distinct  manner,  the 
instructions  which  he  had,  in  manner  aforesaid,  committed  to 
writing ;  and  haying  done  so  the  deceased  signified  her  appro- 
bation by  saying,  *  Very  well,'  or  something  to  that  effeoL 
The  deponent  then  made  an  appointment  with  the  deceased  for 
the  execution  of  a  will  to  be  drawn  pursuant  to  the  said  instrsc- 
tions ;  the  SHh  of  March  was  named,  after  which  he  took  Us 
leaye.  Between  the  6th  and  9th  of  March,  deponent  sug^sted 
to  his  Ivother  Frederick  that,  to  remove  all  doubts  as  to  the 
capacity  of  the  deceased,  and  all  responsibility  from  him,  the 
deponent,  as  a  professional  man,  it  would  be  proper  for  Dr. 
Burrows  and  himself  to  attend  with  the  deponent  to  be  present 
at  the  execution  of  the  wiU  then  in  preparation,  which  was 
agreed  to;  and  accordingly,  the  will  haying  been  engrossed 
firom  a  draft  will,  which  in  the  interim  deponent  had  prepared 
flrom  the  aforesaid  instructions,  deponent  attended  at  the  de* 
ceased's  residence  at  about  2  o'clock  on  the  9th  of  March, 
meeting  his  brother  and  Dr.  Barrows  there,  so  nearly  at  the 
same  time,  that  they  were  all  shown  into  the  deceased's  sitting 
room  at  once ;  finding  there  the  deceased  and  her  husband.  A 
few  complimentary  words  had  passed  chiefly  between  Dr.  Bur- 
rows and  the  deceased,  when  deponent  produced  the  will  he 
had  |Krepared  for  execution,  telling  the  deceased,  that  it  was  the 
will  which  he  had  drawn  according  to  her  instructions,'  or  to 
that  effect ;  juid  *■  that  he  would  read  it  to  her.'  The  deponent 
then  audibly  and  distinctly,  and  in  a  deliberate  manner,  read 
oyer  the  will.    When  he  had  read  the  legacy  to  the  deceased's 
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led  him  to  colour  his  deposition  in  chief  rather 
too  highly.     It  must  be  recollected  that  the 


•ecood  maid  aeiranty  namely,  as  a  legacy  of  £150,  the  de- 
ceased stopped  him,  saying,  *  I  wish  so  and  so  (naming  the 
seirant)  to  have  the  same  legacy  as  the  other  two  servants/ 
Upon  which  deponent  made  an  alteration  in  the  said  will,  hy 
aliikini^  the  sum  of  £150  through  with  a  pen,  and  hy  inserting 
in  lien  theveof,  and  oyer  the  same,  the  words  '  three  hundred ' 
m  *  three '  instead  of  the  w<Nrds  *  one'  and  '  fifty.'    Dr.  Bur- 
rows then  in  an  under  tone  to  respondent,  obserred  '  that  Mr. 
Haiding  had  better  leave  the  room  while  his  wife  executed  the 
inD,'  and  deponent  suggesting  it  to  Mr.  Harding,  he  did  so. 
When  Mr.  Harding  had  left  the  room,  the  deponent  read  over  a 
sacoad  tune»  that  part  of  the  will  which  he  l^d  so  altered,  and 
tile  remainder  thereof,  and  haying  finished,  the  deceased  signi- 
fied her  approval  of  it  by  bowing  her  head:  deponent  then 
handed  her  a  pen,  requesting  her  to  sign  her  name  opposite  the 
seal  (already  affixed);  the  deceased  made  an  attempt  to  sign  her 
ty  first,  with  her  right  hand,  and  then  with  her  left ;  but  she 
enable  to  do  it ;  her  fingers  appeared  to  be  contracted  and 
her  hand  unsteady,  which  previous  thereto  was  unknown  to  the 
deponent.      Deponent  perceiving  the  deceased*s  inability  to 
sign  her  name,  took  the  pen  out  of  her  hand,  saying, '  we  must 
get  yon  to  sign  with  your  mark,  Mrs.  Harding ; '  to  which  she 
nplied,  *  Yes,'  and  the  deponent,  preparatory  to  such  mode  of 
eieciitum,and  to  make  the  latter  clause  of  her  will,  aud  clause 
of  attestation  conformable,  altered  the  same  sevendly,  and, 
having  done  so,  handed  her  the  pen  a  second  time,  pointing 
widi  his  finger  to  the  seal,  or  place  whereon  her  mark  was  to  be 
snde.    Hie  deceased  accordingly  made  a  cross :  deponent 
then  placed  his  seal  on  the  wax  impression,  desiring  her  to  lift 
it  off,  wUcb  she  did :  she  next,  at  his  desire,  laid  her  hand  on 
the  will,  and  after  his  dictation,  being  so  directed  to  do  by  him, 
she  g^oatod  the  words,  *  I  declare  and  publish  this  to  be  my 
last  will  and  testament,  and  request  you,  gentlemen,  present, 
to  afix  your  name  as  witnesses  thereto.'     Dr.  Burrows,  Mr, 
Fraderick  Tyrrell,  and  deponent,  then  subscribed  their  names 
at  the  foot  of  the  clause  of  attestation.    While  the  witnesses 
still  remained,  deponent  asked  the  deceased,  '  what  he  should 
do  with  the  will  7 '  to  which  she  answered,  *  I  think  you  had 
better  keep  it  for  me : '  upon  which  deponent  folded  up  the 
iaid  will  and  put  it  in  his  pocket.    After  the  usual  parting  oom- 
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husband  was  present  nearly  the  whole  time.  How 
far  he  may  not  have  impressed,  and  by  influence 
compelled,  her  to  say  all  this  (if  she  did  say  it 
exactly  as  it  stands  upon  the  deposition  in  chief) 
may  be  suspected.  There  is  sufficient  to  raise 
a  presumption  against  the  husband,  that  she 
was  a  mere  instrument  in  his  hands,  and  it  was 
incumbent  upon  him  to  repel  the  presumption 
so  raised.  But  it  would  be  extraordinary  if  all 
did  take  place  exactly  in  the  manner  the  deposi- 
tion is  calculated  to  represent.  Here  is  a  long, 
smooth,  fluent  account  of  all  the  circumstances, 
which  Harding  had  before  represented  to  Mr.  Ed- 
ward Tyrrell ;  almost  totidem  verbis y  all  told  with- 
out interruption ;  of  her  own  accord ;  Harding  not 


pliments,  deponent  withdrew  in  company  with  his  brother  and 
Dr.  Burrows,  leaving  the  deceased  and  her  husband  together. 
Sophia  Harding  was,  as  well  on  the  day  she  gave  instnictioas 
for  her  said  will,  as  on  the  day  and  time  of  the  execution  there- 
of, as  deponent  verily  believes,  of  perfect  sound  mind,  me- 
mory, and  understanding,  and  well  knew  and  understood  what 
she  at  such  times  stud  and  did,  and  what  was  said  and  done  in 
her  presence,  and  was  fully  capable,  as  the  deponent  verily  be- 
lieves, of  giving  instructions  for  and  of  executing  her  last  will, 
or  of  doing  any  other  serious  or  rational  act  requiring  thought, 
judgment,  and  reflection.  Deponent  has  no  doubt  whatever  of 
her  capacity,  having  in  the  first  instance  his  attention  drawn  in 
a  particular  manner  to  the  enquiry  of  that  fact,  as  aforesaid  : 
she,  at  the  times  deposed,  was  evidently  very  debilitated 
in  bodily  strength,  and  had  almost  lost  the  use  of  her  limbs ; 
her  speech  also  was  affected ;  and  at  times,  particularly  on 
the  day  of  his  taking  the  instructions,  she  was  for  a  moment 
flurried  and  shed  tears ;  but  the  impression  was  very  transitory; 
she  soon  recovered  herself;  on  the  day  of  the  execution  of  the 
will,  she  was  only  once  excited  to  tears  or  apparently  flurried ; 
that  happened,  when  deponent  dictated  to  her  the  words  of 
publication :  she,  for  an  instant,  was  then  excited,  but  readily 
recovered  herself,  and  repeated  the  words  in  a  very  firm  and 
deliberate  manner,  showing  that  she  knew  and  fully  understood 
the  import  thereof.*' 
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interfering,  not  dictating,  merely  supplying  a 
date  and  the  name  of  his  co-executor.     If  this 
were  so,  it  is  extraordinary  that  Frederick  Tyr- 
rell after  his  first  interview  should  have  required 
the  attendance  of  Dr.  Burrows :  if  there  was  all 
this  ready  and  active  capacity,  this  clear  expres- 
^on  of  her  wishes,  it  is  extraordinary  that  Dr. 
Burrows  should  have  desired  a  second  interview, 
before  he  gave  a  decisive  opinion  of  her  being 
capable  of  making  the  sort  of  will  he  was  induced 
to  suppose  she  wished  to  make:    particularly 
when,  at  this  interview  with  Editard  Tyrrell, 
Harding  represented,  that  ^*  the  deceased  hadhad 
**  a  bad  night  and  was  not  so  well  that  morning." 
But  it  is  extremely  difficult  to  reconcile  this 
deposition  in  chief,  so  far  as  respects  the  spon- 
taneity of  the  deceased,  and  the  active  part  she 
takes  in   the  communication  to  Mr.  Edward 
Tyrrell,  with  what  he  himself  states  when  pressed 
upon  interrogatory.     The  Court  cannot  sup- 
pose that  he  has  intended  to  give  an  unfair  re- 
presentation ;  but  his  bias  may  have  caused  him 
miawares,  in  his  deposition,  to  convey  a  very 
incorrect  impression  of  the  real  character  of 
what  took  place.    For  example,  he  states  this : 
**  After  deponent  had  taken   a  seat,   as  Mr. 
^  Harding  did  also,  and  after  the  deceased  had 
''  made  some  inquiries  after  deponent's  mother 
**  and  other  branches  of  his  family,  who  were 
'*  known  to  her,  she  proceeded  to  give  a  state- 
'*  ment  of  her  afiairs."    Now,  on  reading  this 
account  I  was  led  to  suppose  that  the  deceased, 
recognizing  Edward  Tyrrell,  began  the  convers- 
ation of  her  own  accord,    and   therefore  that 
her  behaviour    showed    memory,   intelligence, 
and  alertness  of  mind,  and  all  that  might  lead 
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to  the  inference  of  spontaneity  and  capacity; 
and  that  this  evidence  was  on  that  account 
important.  Yet,  on  the  eighteenth  interroga- 
tory, he  says :  **  On  entering  the  room,  and 
"  being  introduced  by  name,  the  deceased  said 
"  to  respondent,  *  I  hope  you  are  very  well,'  and 
"  shortly  after,  *  I  hope  your  mother  is  well :' 
**  she  made  the  latter  inquiry  on  respondent 
"  saying,  *  that  he  had  that  morning  seen  his 
* '  mother,  who  desired  her  compliments.' "  This 
gives  quite  a  different  character  to  the  inquiry : 
the  one  aceount  inducing  a  belief  that  the 
inquiry  originated  with  the  deceased ;  the  other 
showing  that  it  g^rew  out  of  a  previous  observ- 
ation, and  was  such  a  remark  as  a  person  in  a 
state  of  great  imbecility  might  well  make. 

In  respect  to  this  "  statement  of  her  affairs," 
it  is  difficult  to  reconcile  it  with  his  own  an- 
swer on  the  third  interrogatory :  "At  the  in- 
"  terviews  which  the  respondent  had  with  the 
"  deceased,  and  at  which  he  was  present  with 
"  others,  she  did  not  speak  until  she  was  spoken 
"  to ;  when  so  addressed,  she  confined  her 
'^  answers,  as  much  as  she  could,  to  monosylla* 
"  bles ;  but  not  always  so :  it  appeared  she  did 
"  so  on  account  of  the  difficulty  of  utterance 
"  under  which  she  laboured  :  she  never,  in  his 
"  presence,  attempted  spontaneously  to  join  in 
"  general  conversation :  she  only  in  general  gave 
'^  answers  to  the  questions  put  to  her,  but  she 
"  did,  of  her  own  accord,  and  not  in  answer  to 
**  any  question,  make  a  statement  to  respondent 
"  on  the  day  of  his  taking  instructions  for  her 
**  will,  viz.  *  that  she  had  been  ill-used  by  the 
'^  Marshes  (her  own  words)  and  that  she  could 
''  not  get  an  account  from  them,  nor  her  will 
"  out  of  their  hands.' "  Here,  again,  is  difficulty 
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of  speech:  she  seldom  spoke  but  in  answer  to       u^* 
questions,  generally  only  in  monosyllables,  yet  MicHAELMAf 
she  entered  on  a  ^'  statement  of  her  affairs :"  but 
what  does  the  witness  specify  ? — that  she  had 
been   **  ill-used  by  the  Marshes,  and  could  not 
"  get  her  will."  These  are  the  very  circumstances 
about  which  Harding  had  been  ''  worritting  her," 
and  might  now  either  have  impressed  on  her 
weakened  mind  or  compelled  her  to  hold  out :  or 
they  are  the  mere  repetition  of  what  Harding  had 
previously  told  Edward  Tyrrell.    It  was  the  tale 
that  was  to  be  told  and  that  might  easily  be  learnt. 
As  to  '^  not  getting  the  will/'  either  she  was 
capable  or  incapable :  if  capable,  she  must,  I  re- 
peat, have  be^i  aware  of  the  duplicate  delivered 
to  Apostles,  and  have  purposely  concealed  it :  if 
incapable,  then  she  might  have  forgotten  the 
existence  of  that  duplicate,  but  then  she  would 
not  have  had  mind  and  memory  sufficient  to 
ranember  the  contents,    nor  consequently  to 
levoke  her  will.     But  what  is  the  ostensible 
leason  ? — ^'  The  Marshes  had  used  her  ill."     Is 
that  true  ?  or,  if  true,  does  it  account  for  cut-^ 
ting  off  all  Mrs.  Amelia  Marsh's  children,  and 
passing  over  all  her  other  friends,  and  abandon- 
mg  all  the  other  peculiarities  of  the  wills  of 
1816  and  1818? 

Again,  how  does  Mr.  Tyrrell  state  in  chief  the 
actual  instructions?  ''  After  Mr.  Harding  had 
^*  so  left  the  room,  deponent  and  the  deceased 
^  being  left  together,  the  deceased  said,  *  I  wish 
''  to  leave  my  property  to  Mr.  Harding  after 
<<  my  death,  and  a  legacy  to  each  of  my  old 
^  servants.' "  Now,  on  reading  this,  it  would  be 
supposed  the  deceased,  the  moment  she  was  left 
ffiooe  with  Mr.  Tyrrell,  began  the  conversation, 
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and  of  her  own  accord  commenced  giving  the 
instructions,  perfectly  understanding,  and  spon- 
taneously proceeding  with,  the  transaction  in- 
tended to  take  place ;  and  in  that  view,  as  far 
as  capacity  was  concerned,  it  would  be  a 
favourable  fact :  it  would  not  indeed  go  far  as 
to  the  control^  marital  authority,  and  undue 
influence  of  the  husband  (the  more  import- 
ant branch  of  the  case) ;  for  it  was  a  short 
lesson  easily  imprinted  and  remembered,  which 
was  to  be  submitted  to  and  repeated.  But  when 
the  witness  is  pressed  upon  interrogatories,  it 
has  not  even  this  circumstance  (favourable  at 
least  to  the  capacity)  of  the  deceased  proceed- 
ing of  her  own  accord  to  give  the  instructions : 
for,  on  the  twentieth  interrogatory,  Mr.  Tyrrell 
answers,  **  The  instructions  given  by  the  de- 
"  ceased  for  her  will  were  given  freely  by  her, 
"  but  not  until  respondent  put  questions  to  her 
"  on  the  subject :  no  third  person  was  present. 
"  After  two  preliminary  questions,  (viz.  whe- 
^^  ther  she  wished  the  will  made  by  Delmar  to 
^^  be  revoked ;  and  to  make  a  new  will ;  to  both 
"  of  which  the  deceased  answered  *  Yes.')  Re- 
*^  spondent  asked  her,  *  To  Whom  she  wished  to 
"  leave  her  property?'  she  answered,  *  To  Mr. 
"  Harding  after  my  death.'  *  What !  the  whole 
"  of  your  property?'  *  Yes,  the  whole,  except 
^'  legacies  to  my  servants.'  Respondent  then 
"  requested  her  to  give  him  the  names  of  the 
^*  servants,  and  amount  of  their  legacies,  which 
''  she  did  with  some  difficulty,  that  is,  she  was 
**  not  able  to  articulate  their  names  readily ; 
**  and  she  did  not  appear  to  have  made  up  her 
'^  mind  till  then  as  to  the  amount  of  such  lega- 
''  cies.     Mr.  Harding  at  this   period  returned 
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'^  into  the  room  :  respondent  inquired,  who  she 
"  would  have  as  executors  1  She  said,  *  Mr.  Har- 
ding/ and,  turning  to  him,  added,  '  and  the 
gentleman  you  named.'  Mr.  Harding  said, 
**  You  mean  Mr.  T3nTell  of  Lincoln's  Inn :' 
**  she  answered,  *  Yes.' "  This  gives  a  very  dif- 
ferent colour  to  the  business :  even  these  short 
instructions,  instead  of  originating  with  the  de- 
ceased or  being  delivered  of  her  own  accord, 
are  extracted  from  her  by  interrogatories. 

The  Court  has  no  reason  to  impute  to  the 
witness  any  intention  to  misrepresent ;  but  he 
was  duped :  he  was  prepossessed :  he  had  had 
repeated  conversations  with  Harding :  he  had 
got  thoroughly  impressed  that  the  deceased 
thought  herself  ill-used  by  Marsh;  that  she 
could  not  get  her  will ;  that  she  wished  to  make 
a  new  will  and  to  give  her  property  to  Harding : 
he  was  not  aware  of  the  disposition  in  the 
former  wills — the  considerations  on  which  they 
had  been  made — the  manner  in  which  they  had 
been  adhered  to — the  fruitless  attempts  Harding 
had  made  to  get  the  deceased  to  take  her  con- 
cerns out  of  Marsh's  hands  and  to  transfer  them 
to  himself:  not  knowing  these  circumstances, 
perhaps  it  may  be  too  much  to  impute  to  Mr. 
Edward  Tyrrell  even  a  want  of  vigilance,  in 
allowing  himself  to  be  so  imposed  upon  by  Mr. 
Harding,  or  a  want  of  penetration  ^d  sagacity 
in  not  suspecting  his  objects.  But,  hearing  that 
there  had  been  a  former  will  and  that  the  state 
of  her  mind  was  doubted,  it  is  to  be  regretted 
that  he  did  not  inquire  a  little  more  into  the 
contents  of  that  former  will,  and  probe  the  mind 
and  memory  of  the  deceased  as  to  the  dispo- 
sition she  had  before  made  and  was  now  about 
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1818.      to  revoke.    Seeing  also  the  lai^  property  she 

MicHABLMu  b^  ^  ^^^  disposal  under  these  deeds  of  settle- 

B -Dm      inent  made  in  die  year  1816,  how  weakened  abe 

was  in  capacity,  and  how  entirely  the  orig^ 

"^■'"  and  conduct  of  this  new  will  was  mantled  by 
^"int^''  *^^  husband  himself— every  thing  passing  in 
hakkiiw.  his  presence  except  mere  formalities — it  is  to  be 
regretted  that  Mr.  Edward  Tyrrell's  penetraticm 
did  not  point  out  to  him  the  propriety  and  im* 
portance  of  satisfying  himself,  that  there  were  im 
marital  authority  and  undue  influence  intop* 
posed :  and  yet  all  he  hunts  after  is  a  little  1 
table  capacity  to  give  effect  to  a  testamentaiy*! 
disposition,  which,  upon  the  previous  represent^ 
ations  of  Harding,  he  allowed  himself  to  believ) 
she  really  wished  to  make. 

If  the  instructions,  with  the  previous  visits;! 
of  the  two  medical  men,  do  not  satisfy  the  min 
of  the  Court  as  to  the  testamentury  intentia 
of  the  deceased,  the  execution,  on  tlie  ninth  < 
March,  carries  the  case  no  further.     Here  t 
the  same  sort  of  inquiries  made :  the  busb 
is  present,  except  being  sent  out     "   * 
for  a  minute,  iust  while  the  fina 
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and  Apostles,  (a)  It  may  have  been,  and  it  looks,       1828. 
like  a  contrived  suggestion  of  Harding ;  foi:  his  michablma* 
conduct  has  exposed  him  to  every  suspicion. 

On  the  nth  of  April  the  deceased  has  a  fresh 
paralytic  attack,  and  yet  on  the  2l8t  here  is  a 
codicil  obtained  from  her,  which,  Mr.  Edward 
Tyrrell  being  out  of  town,  Mr.  Timothy  Tyrrell 
is  employed  to  prepare.  He  comes  with  the 
same  prepossessions  and  impressions  derived 
from  Mr.  Harding,  and  he  ventures  upon  no  bet- 
ter ground  to  communicate  the  same  preposses- 
sions and  aspersions  to  Dixon,  the  medical  at- 
tendant ;  for  on  the  fourth  article  he  says,  "  De- 
"  ponent  briefly  stated  to  Mr.  Dixon,  that  Mr. 
*'  Marsh  had  prevailed  on  the  deceased  to  make 
*'  a  gift  to  him  of  10,000/.  and  had  procured  from 
*^  her  a  will  in  his  favour,  and  also,  imknown 
**  to  Mr.  Harding,  a  settlement  of  her  property." 
There  is  no  proof  of  one  nor  of  the  other :  the 
will  is  not  in  his  favour,  though  it  is  in  favour 
of  part  of  his  family.  ^'  That  she  had  since 
"  made  a  will  revoking  that  in  favour  of  Mr. 
**  Marsh,  and  that  the  last  will  was  in  favour  of 
"  Mr.  Harding."  AH  this  he  states  as  fact  upon 
mere  hearsay,  proceeding  from  no  better  source 
than  the  imputations  of  a  most  interested  party 
—  the  husband — who  was  getting  a  new  will, 
almost  exclusively  in  his  own  favour.  Here  the 
husband  is  still  more  directly  an  agent ;  he  is 
the  medium  of  communication  between  the 
deceased  and  the  witnesses,  the  deceased  being 
by  the  last  paralytic  attack  rendered  so  weak  as 

(a)  It  appeared  from  Rigcleii*s  evidence  on  the  eleventh  article 
and  thirteenth  interrogatory,  **  that  he  went  into  the  deceased's 
**  service,  as  footman,  in  1795;  Mary  Apostles,  as  housemaid 
**  and  lady*8  maid,  in  1799;  and  Mary  George  as  cook,  in 
"  1804." 
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Michaelmas    Mf.  Tyrrell. 

What  then  is  the  Court  to  consider  this  codi- 
cil?—  the  wish  of  a  capable  testatrix,  or  the 
fraudulent  contrivance  of  the  husband  to  give 
a  semblance  of  confirmation  to  the  will  ?    The 
witnesses  were  oflF  their  guard,  for,  since  it  was  to 
the  prejudice  of  the  husband,  they  might  easily 
have  pinned  their  faith  upon  him  as  to  the  voli- 
tion of  tlie  deceased,  not  discovering  that  he 
might  have   quite  a  different  object  in  view. 
The  codicil  confirms  the  will,  but  what  is  its 
disposing  object  ? — to  give  rings  to  three  near 
and  dear  friends  of  the  deceased — the  three 
Misses  Binstead.     The  deceased  by  her  will 
had  given  them  an  annuity  of  100/.  with  benefit 
of  survivorship  :  a  ring  is  now  substituted  !  that 
change  is  not  very  probable  :  but  the  fatal  fact 
is,  that  two  of  the  Misses  Binstead  were  dead ! 
the  death  of  one,  if  not  of  both  of  them,  must 
have  been   known  to  the  deceased.     Harding 
might  not  have  known  either  event,  for  the  de- 
ceased does  not  seem  to  have  been  in  much  con- 
fidential communication  with   him :   but  what 
must  have  been  the  state  of  her  capacity  when 
tliis  codicil  was  obtained  ?     The  transaction  lies 
under  a  strong  suspicion  of  being  a  contrivance 
to  give  the  appearance  of  confirmation  to  the 
will :  and  it  is  the  only  confirmation ;  for  as  to 
any  recognition  of  the  act,  through  any  disin- 
terested parties,  there  is  none. 


The  case' in  my  judgment  might  rest  here: 
but  there  are  detached  circumstances  which 
throw  some  light  upon  the  character  and  con- 
duct of  the  transaction. 

Repeated  applications  were  made  to  Marsh 
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for  money  9  but  all  access  to  the  deceased  was  pro*  1828. 
hibited  him :  drafts  were  drawn  and  presented,  micharlmas 
one  for  400/.,  a  second  for  100/.,  and  a  third  for  J^^*"-^ 
100/.  When  the  drafts  were  presented,  the 
fflgnatures  were  suggested  not  to  be  the  hand- 
writing of  the  deceased;  Mr.  Edward  Tyrrell  tyrrell 
presented  the  last  himself  and  said,  he  saw  it  hardinc* 
signed.  An  offer  was  made  to  carry  the  money 
to  the  deceased,  but  access  was  refused.  This 
seems  extraordinary.  What  reasonable  grounds 
could  there  be  for  refusal,  if  the  deceased  were 
a  free  and  capable  agent,  dissatisfied  with  the 
Messrs.  Marsh,  and  having  with  sufficient  capa- 
city transferred  lier  entire  confidence  to  her  hus- 
band and  freely  made  a  will  in  his  favour  ?  She 
was  under  the  protection  of  her  husband,  assisted 
by  his  attomies,  and  residing  in  her  own  house  : 
ndiere  could  be  the  fear,  or  the  objection  to  the 
money  being  carried  and  delivered  to  her  ?  She 
would  merely  have  had  to  recognize  the  draft, 
and  declare  •her  wishes  to  have  the  money. 
When  the  signatures  had  been  doubted,  it  is 
extraordinary  that  the  parties,  for  their  own 
credit,  did  not  insist  that  some  person — if  not 
one  of  the  Messrs.  Marsh,  that  some  clerk 
belonging  to  their  house — should  accompany 
them  to  the  deceased  to  verify  the  signature ; 
but,  even  now,  the  drafts  themselves  are  not 
forthcoming. 

Here  is,  however,  a  letter,  produced  on  the 
other  side,  dated  the  31st  of  March,  addressed 
to  "  Messrs.  Marsh,"  demanding  the  delivery 
of  the  deeds,  wills,  and  papers ;  and  signed 
"  Sophia  Harding."  Here  are  also  a  great 
number  of  drafts  signed  by  the  deceased  from 
1817  to  1820.  The  signatures  to  the  earlier 
drafts  are   a  neat  formal  hand ;  to  the  latter 
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drafts,  from  the  autumn  of  1824,  the  signature 
becomes  very  slovenly,  bearing  very  little  simili- 
tude to  the  earlier  ones ;  and  the  suggestion  is, 
that  the  signature  to  the  latter  is  a  forged 
imitation  of  the  early  signature  of  the  deceased* 
The  explanation  offered  is,  not  that  the  de- 
ceased really  signed  the  letter  of  herself,  but 
that  her  hand  was  guided  by  Harding.  When 
she  executed  the  will  on  the  9th  of  March  she 
could  not  make  any  signature ;  she  attempted 
but  failed,  and  was  obliged  to  make  her  mark — 
a  mere  cross.  Whether  a  person,  with  her  hand 
in  this  paralysed  condition,  could  so  far  assist 
in  the  signature,  or  her  hand  could  be  so  used, 
as  to  make  a  signature  nearly  approaching  the 
origmal  character  of  her  handwriting,  is  more, 
than  the  Court  will  venture  to  give  an  opinion 
upon  :  but  here  is  her  hand  entirely  in  the  con- 
trol and  use  of  her  husband,  and  there  is  no 
proof  that  her  mind  was  not  equally  under  his 
influence  and  authority ;  he  uses  both  to  en- 
deavour to  get  at  her  property  and  her  papers, 
excluding  from  all  access  to  her  those  persons 
to  whom  her  property  and  her  papers  had  been 
intrusted  by  herself.  The  inferences  against 
the  husband  are  obvious. 

It  should  have  been  noticed  that  earlier  in 
March,  about  a  week  after  the  execution  of  the 
will,  Mr.  Edward  Tyrrell,  in  the  character  of 
the  deceased's  solicitor,  wrote  to  Mr.  Marsh 
requiring  her  account.  Mr.  Marsh,  in  his  answer, 
says,  ''  that  he  has  directed  his  son  to  make  out 
"  Mrs.  Harding's  account  immediately,  but  be- 
"  fore  he  puts  it  into  other  hands  than  her  own, 
*'  he  deems  it  necessary  to  see  the  deceased  in 
*^  person ;    and  he  proposes,   accompanied  by 
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for  money 9  but  all  access  to  the  deceased  was  pro* 
hibited  him :  drafts  were  drawn  and  presented, 
one  for  400/.,  a  second  for  100/.,  and  a  third  for 
100/.  When  the  drafts  were  presented,  the 
signatures  were  suggested  not  to  be  the  hand- 
writing of  the  deceased ;  Mr.  Edward  Tyrrell 
presented  the  last  himself  and  said,  he  saw  it 
signed.  An  offer  was  made  to  carry  the  money 
to  the  deceased,  but  access  was  refused.  This 
seems  extraordinary.  What  reasonable  grounds 
could  there  be  for  refusal,  if  the  deceased  were 
a  free  and  capable  agent,  dissatisfied  with  the 
Messrs.  Marsh,  and  having  with  sufficient  capa- 
city transferred  iier  entire  confidence  to  her  hus- 
band and  freely  made  a  will  in  his  favour  ?  She 
was  under  the  protection  of  her  husband,  assisted 
by  his  attomies,  and  residing  in  her  own  house  : 
where  could  be  the  fear,  or  the  objection  to  the 
money  being  carried  and  delivered  to  her  ?  She 
would  merely  have  had  to  recognize  the  draft, 
and  declare*  her  wishes  to  have  the  money. 
When  the  signatures  had  been  doubted,  it  is 
extraordinary  that  the  parties,  for  their  own 
credit,  did  not  insist  that  some  person — if  not 
one  of  the  Messrs.  Marsh,  that  some  clerk 
belonging  to  their  house — should  accompany 
them  to  the  deceased  to  verify  the  signature ; 
but,  even  now,  the  drafts  themselves  are  not 
forthcoming. 

Here  is,  however,  a  letter,  produced  on  the 
other  side,  dated  the  31st  of  March,  addressed 
to  **  Messrs.  Marsh,"  demanding  the  delivery 
of  the  deeds,  wills,  and  papers ;  and  signed 
*^  Sophia  Harding."  Here  are  also  a  great 
Bumber  of  drafts  signed  by  the  deceased  from 
7  to  1820.  The  signatures  to  the  earlier 
are  a  neat  formal  hand ;  to  the  latter 
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1828.  the  night,  between  the  7th  and  8th  of  March. 
MicHAELMAf  Harding  alone  was  with  her;  no  other  person 
was  present ;  no  other  person  was  sittmg  up ; 
so  that  she  must  have  died  rather  unexpectedly, 
though  he  admits  her  incapacity  for  a  few  days 
before  her  death.  He  states,  ''  that  she  died 
^^  about  four  o'clock  in  the  morning;  that  he 
**  went  out  about  six,  leaving  the  bedroom 
'^  locked  up,  and  no  key  in  the  door,  and  with- 
**  out  apprizing  the  servants  of  her  death  ;  that 
"  he  returned  about  half-past  eleven,  unlocked 
**  the  door,  and  then  told  the  servants  of  the 
"  deceased's  death;"  but  he  even  then  desired 
them  not  to  communicate  it  to  any  one,  particu- 
larly not  to  the  Messrs.  Marsh  or  Mr.  Delmar. 
The  next  morning  being  the  9th,  he  and  Mr.  John 
Tyrrell  are  sworn  executors,  as  appears  by  the 
Jurat  on  the  will.  I  cannot  understand,  if  the 
making  of  this  will  was  a  fair  and  honest  trans- 
action, why,  this  poor  woman  dying  in  the 
night,  her  body  was  to  be  locked  up  and  the 
matter  kept  secret  from  the  servants  for  seven 
or  eight  hours,  or  why  the  death  was  afterwards 
to  be  kept  secret,  especially  from  the  Messrs. 
Marsh  and  Delmar,  or  why  there  was  this  great 
haste  in  getting  sworn  to  the  will.  Where  was  the 
necessity  for  this  clandestinity  and  contrivance? 
Here  was  non-access  to  the  deceased,  and  exclu- 
sion of  the  Messrs.  Marsh,  not  only  when  the  de- 
ceased was  alive,  but  even  after  her  death. 
What  could  induce  an  honest  man,  having  acted 
honestly  and  fairly,  to  have  pursued  this  conduct? 
It  serves  to  confirm  the  suspicion,  that  Mr.  Har- 
ding has  throughout  been  a  man  of  contrivance ; 
that  he  has  by  misrepresentation  induced  the 
witnesses  to  embark  in  his  object,  and  that  these 
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persons  have  in  a  great  degree  been  the  dupes       ib28. 
of  his  imposition.  Mi^^i^^^IZii^A. 

Term, 

Upon  the  whole,  having  in  various  parts  of 
the  case  explained  the  feeling  that  has  been 
impressed  on  my  mind  in  respect  to  the  trans-     tyrrrll 
action,  and  the   grounds  and  principles  upon     Harding. 
which  that  impression  has  been  formed,  it  is 
superfluous  to  recapitulate  the  several  points. 
Considering  the  extreme  improbability  of  this 
entire  change  of  disposition — the  means  used 
by  the  husband  to  urge  her  to  place  her  con- 
cerns in  his   hands — ^her  long    resistance  till 
reduced  to  a  weakened  state  of  capacity — the 
presence  of  the   husband  conducting  all  these 
transactions,  it  is  not  proved  to  my  conviction, 
that  this  latter  will  was  the  real  mind  and  wish 
of  a  capable  and  free  testatrix. 

On  llie  contrary  I  am  of  opinion,  that  it  was 
the  will  of  Mr.  Harding — obtained  by  him  by 
undue  influence  and  marital  authority — con- 
trary to  the  real  wishes  and  intentions  of  the 
deceased,  as  far  as  she  was  capable  at  that 
time  of  forming  any  testamentary  intention. 

In  my  judgment  she  never  did  depart  with  a 
willing  and  disposing  mind  from  that  disposition 
of  her  fortune  which  she  made  in  1818.  That 
will  therefore  remains  her  true  will : — and,  as 
the  whole  transaction  of  this  latter  will  origi- 
nated with  Mr.  Harding,  and  the  whole  expense 
of  this  suit  was  occasioned  by  him  (for  Mr.  John 
Tyrrell  is  merely  the  nominal  party),  I  feel  bound 
ioL justice  to  condenm  Mr.  Harding  in  the  costs 
of  Mr.  Marsh. 
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1828.  BIRD  V.  BIRD. 


17  th  Deo. 


Where  tiM  ^^^   King's  Advocute    and   Lushinglon^    in 

drawer  uid  •!-    SUppOlt  of  thc  will. 
leeting  wit-  *^*^ 

of  a  will. 


^tyribSbrl*"        Bumahy  and  AddamSy  contiA. 

deathbjaper- 

■oo  of  eigbtj-  -. 

6Te,  io  weak  JUDGMENT. 

^"ilm^  Sir  John  Nicholl. 

"lutolir^d '  ^^^  parties  in  this  cause  are  the  following, 
free  agencj  bj  The  dcceascd  is  John  Bicknell:  the  person 
neuee,  and  bj  propounding  the  will  is  William  Bird,  a  nephew 

aflfe^ii^J^e*  ft^^d  thc  sole  executor :  and  the  person  opposing 
ciaratioiit,aod    jj  jg  Johu  Bird,  auothcr  nephew  and   one  of 

recngnitioni ;  '  i^ 

tbe  general  those  entitled  in   distribution.     The  personal 

\hT^mw(%n  property  is  of  the  value  of  10,000/.  or  12,000/., 

pilTy'^V'Sie  ^^^  the  realty  is  about  200/.  a  year,  in  addition 

deceased  for  ^q  g^jj  cstato  of  about  300/.  a  year,  entailed  upon 

man  J  jean),  J  ^  ^       x 

and  atigbt  dii-  the  heir  at  law.  The  deceased  at  the  time  of 
tb^^^ide^°of  his  death  was  a  bachelor,  and  his  family  con- 
TOt^S^ridT  sisted  of  one  sister,  Sarah  Bicknell ;  one  niece, 
A  wai.  in  inch  t^e  dau&'hter  of  a  brother,  Mary  Waldron :  and 

a  oaie,  pro-  ^  ^  j  ^ 

Dooooed  for,  fouT  chUdrcn  of  a  deceased  sister,  named  Bird, 
aer,  wbo^ST    William  Bird  and  John  Bird  the  parties,  Mary 

dt^  !JSlSt-  ^^*>^r  ^^d  ^^^^  ^oxMdi  respectively  married. 
oj,  fraud  and    The  persoualty  therefore  was  distributable — 

eircDDTentioD,  * , 

eoodemoad  in  oue-third  to  the  sistcr,  one-third  to  the  niece, 
ItidtilloVure"  Mary  Waldron,  and  the  remaining  third  among 
SlSttoL?^  "•  the  four  Birds,  that  is  one-twelfth  to  each :  so 

that  supposing  12,000/.  was  to  be  distributed,  the 

sister  would  take  4,000/.  Mrs.  Waldron,  4,000/. 

and  William  Bird,  John  Bird,  Mary  Webber,  and 

Joan  Bond  each  1,000/. 
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The  deceased's    heir    at    law  was  a  great       1828. 
nephew,    John   Bicknell,    descended  from  an      ^^^  ^^^ 

elder  brother,   Peter:   to  him   the  real  estate       

would  descend,  but  he  is  not  entitled  in  dis-  p, 

tiibution ;  a  real  estate,  however,   as  I  have       **"^' 
already  said,  of  300/.  a  year  which  was  entailed, 
devolved  to  him  on  the  deceased's  death. 

Two  wills  are  produced :  one  dated  on  the 
21st  of  September  1787,  forty  years  before  the 
testator's  death:  but  all  the  parties  benefited 
under  it  are  dead,  except  his  sister  Sarah,  who 
was  a  legatee  under  it  for  300/. ;  so  that  that 
will  would  leave  the  deceased  nearly  in  a  state 
of  intestacy. 

The  other  will,  the  one  propounded,  is  dated 
on  the  13th  of  September  1827,  ten  days  before 
the  death ;  and  it  gives  his  estate  at  Stapley  to 
his  niece,  Mary  Waldron,  for  life,  then  to  her 
son  and  his  heirs :  his  estate,  called  Lippencotts, 
to  his  great  nephew  John  Bird,  son  of  William : 
an  annuity  of  100/.  to  his  sister  Sarah  Bicknell; 
200/.  to  his  niece  Mary  Webber,  and  200/.  to 
each  of  her  daughters ;  200/.  to  his  niece  Joan 
Bond ;  50/.  to  his  nephew  John  Bird,  and  50/. 
to  each  of  his  children  ;  50/.  to  John  Sharland, 
a  great  nephew ;  and  50/.  to  Lucy  Hardwidge, 
a  great  niece,  neither  of  whom  are  entitled  in 
distribution.  The  house,  garden,  and  orchard 
at  Bradford,  where  he  resided,  to  his  sister  for 
life,  and  then  to  Mrs.  Webber.  The  residue  of 
his  real  and  personal  estate  to  William  Bird, 
who  is  appointed  the  sole  executor.  Here 
then  all  parts  of  his  family  who  are,  and  some 
who  are  not,  in  distribution,  are  noticed:  but 
the  bulk  is  given  to  William  Bird ;  and  he  is 
placed  in  the  confidential  situation  of  executor. 
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1828.  Who  then  is  the  party  opposing  the  will? 

i7ihi>ec.  Not  the  sister,  who  in  case  of  an  intestacy 
would  be  entitled  to  one-third ;  on  the  contrary 
she  is  a  witness  against  her  own  interest,  in 
support  of  the  will;  not  Mrs.  Waldron,  the 
niece,  who  also  would  be  entitled  to  one-third ; 
not  Mrs.  Bond,  nor  Mrs.  Webber,  conjointly 
with  John  Bird ;  but  John  Bird  alone,  who  would 
only  be  entitled  to  one-twelfth  under  an  in- 
testacy :  yet  it  is  not  even  John  Bird,  for  his 
son,  an  attorney,  who  has  been  examined,  proves 
on  interrogatory,  that  the  real  opponent  is  John 
Bicknell,  the  great  nephew,  who  is  the  heir  at 
law  and  not  entitled  in  distribution.  Instead  of 
trying  the  validity  of  the  paper  at  common  law, 
where  his  real  interest  could  alone  be  ascer- 
tained, where  there  would  be  a  vivd  voce  exami- 
nation before  a  Jury,  supposed  to  be  the  best 
mode  of  detecting  fraud  and  perjury,  John 
Bicknell  has  set  up  John  Bird  as  the  opponent 
here,  and  has  agitated  the  question  in  a  ju- 
risdiction which  extends  only  over  personalty 
in  which  he  has  no  interest.  Certainly,  this 
is  an  extraordinary  mode  of  proceeding,  not 
calculated  at  the  outset  to  create  favourable 
inferences  respecting  the  opposition;  for  con- 
trivances always  suggest  a  suspicion  that  there 
is  something  wrong  and  rotten  at  the  bottom. 

The  Ynll  upon  the  face  of  it  is  regularly  exe- 
cuted, and  is  attested  by  three  witnesses  —  the 
attorney  who  received  the  instructions  and  drew 
the  will,  and  two  respectable  neighbours  who 
were  called  in  to  see  the  fact  of  execution. 
They  have  been  examined  in  support  of  the 
factum :  and  if  they  are  credited,  if  the  circum- 
stances they  state  are  believed,   the '  case  is 
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proved.  The  drawer  of  the  will  details  what  i^^e, 
passed  at  the  instructions  and  preparation;  nth dm. 
which,  if  true,  sufficiently  shows  the  mind  and 
intention  of  the  deceased :  that  account  is  con- 
firmed by  the  act  of  execution  and  by  all  the 
witnesses  speaking  to  their  belief,  supported  by 
the  facts  which  then  occurred,  of  the  deceased's 
being  of  sound  mind  and  capable  of  giving  effect 
to  the  will. 

Before  examining  the  evidence  of  the  factum 
more  closely,  it  may  be  proper  to  refer  to  the 
grounds  of  opposition.    These  are, 

1st.  The  state  of  the  deceased's  affections  to- 
wards the  different  branches  of  his  family,  ren- 
dering this  disposition  improbable. 

2d.  The  state  of  his  capacity ;  which,  if  not 
amoimting  to  absolute  and  total  incapacity,  yet 
rendered  him  liable  to  fraud  and  imposition. 

3d.  A  conspiracy  between  Mrs.  Webber  and 
William  Bird  to  assume  the  custody  of  the  de- 
ceased, and  to  exclude  other  parts  of  the  family ; 
and  the  consequent  obtaining  of  this  will  by 
fraud  and  circtimvention. 

4.  The  association  in  this  conspiracy  of 
Symes,  the  drawer,  a  person  of  bad  character, 
of  low  practice,  and  the  particular  friend  of 
William  Bird. 

In  support  of  these  grounds  of  opposition  a 
great  mai^  of  evidence  has  been  gone  into,  and 
great  expence  has  been  incurred.  Each  party 
contends  for  costs,  and  I  concur  in  thinking  it 
must  be  a  case  for  costs :  for  if  this  fraudulent 
conspiracy  is  established,  the  party  who  has 
framed  and  engaged  in  it  must  pay  all  the  costs 
incurred  in  detecting  it :  while,  on  the  other  hand, 
if  the  grounds  of  opposition  fail ;  if  the  imputation 
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1828.       of  fraud  is  not  sustained,  the  party  who  has  been 
17th  Deo.     setting  up  an  unfounded  charge,  a  charge  which 
he  is  unable  to  prove,  must  pay  the  costs  which 
he  has  occasioned. 

The  mass  of  evidence,  though  great,  does  not 
require  to  be  minutely  detailed :  but  it  will  be 
sufficient  to  state  the  result  of  it  upon  the  dif- 
ferent points ;  and  for  that  purpose  the  case  (in 
comparison  with  the  length  of  the  depositions) 
lies  within  a  very  narrow  compass. 

The  deceased  was  of  a  very  advanced  age, 
from  84  to  86,  living  at  Bradford  in  Somerset- 
shire, and  his  sister,  Sarah  Bicknell,  who  was 
four  years  older,  resided  with  him.  He  had  been 
engaged  all  his  life  in  farming  ;  part  of  the  land 
which  he  occupied  was  his  own  property ;  and  he 
being,  as  described,  a  penurious,  reserved  man, 
his  property  seems  to  have  increased ;  for  look- 
ing to  the  will  of  1787,  it  is  not  probable  that  the 
property  was  nearly  so  considerable  at  that  time. 
I  have  already  stated  what  it  was  at  the  time  of 
his  death. 

Upon  the  first  head  of  opposition — the  state 
of  his  affections — it  is  pleaded,  that  **  he  had 
"  a  great  affection  for  his  sister ;"  but  this  will 
is  not  inconsistent  with  that  affection :  for  she 
was  very  old,  she  had  a  property  of  her  own ; 
he  leaves  her  in  addition  to  that  property  an 
annuity  of  100/.  and  the  house,  garden,  and 
orchard,  for  life.  This,  under  the  circumstances 
is  more  probable,  than  by  an  intestacy  to  leave 
4000/.  at  her  own  absolute  disposal;  but  the 
inore  important  part  of  the  plea  is,  the  particu- 
lar regard  for  John  Bird  and  the  disaffection  for 
William  Bird.  If  that  were  proved,  the  princi- 
ples laid  down  in  the  case  referred  to  in  the 
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argument,  and  decided  last  Term,  would  apply  .(a)      ^  ^28. 
The  disposition  would  be  againdt  probability,  and     uuiDec. 

the  case  would  set  out  with  strong  presumptions       

against  the  evidence  of  the  factum :  but  if  the  _  v 
fact  be  the  very  reverse ;  if  William  Bird  was 
the  favoured  relation,  then  a  strong  foundation 
is  laid,  by  the  probability  of  the  disposition,  in 
order  to  support  and  corroborate  the  account 
of  the  instructions  and  execution. 

To  resort  to  particular  circumstances  in  the 
depositions  upon  this  head  is  quite  unnecessary : 
whether  the  deceased  was  angry  with  William 
upon  one  subject,  or  with  John  upon  another, 
need  not  be  sifted ;  for  the  conduct  of  the  de- 
ceased, in  the  different  degree  of  intercourse  he 
kept  up  with  the  two  brothers,  quite  satisfies 
me.  John  Bird  never  came  to  the  family  par- 
ties at  the  Bradford  revels — did  not  attend  the 
funerals  of  the  family — had  very  little  commu- 
nication with  the  deceased :  it  matters  not  in 
what  this  originated,  whether  in  dissatisfaction 
at  the  conduct  of  John  Bird  respecting  his  fa- 
ther's will,  or  his  behaviour  to  his  sisters;  or 
whether  it  was  of  long  date :  the  non-intercourse 
continued  to  the  testator's  death.  John  Bird 
had  a  large  share  of  his  father's  property :  on 
the  other  hand,  William  Bird,  whether  right  or 
wrong  in  his  differences  with  his  wife,  is  con- 
stantly in  the  most  friendly  intercourse  with  the 
deceased,  is  consulted  by  him,  assists  in  the  ma- 
nagement of  his  farm,  and  in  buying  and  selling 
his  stock  and  crops.  There  are  various  circum- 
stances showing  that  he  was  the  favourite  ne- 
{Aew ;  most  of  John  Bird's  witnesses  admit  those 

(a)  Marsh  v.  TynreLL  and  Harding,  !«upri^,  p.  84. 
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18M.      circumstances;    and  the  deceased's  partiality 
17th  D^e.     continued  and  was  shown  during  his  last  illness 
and  down  to  his  death. 

The  effect  produced  was  not  extraordinary^ 
viz.  that  several  persons  were  impressed  witk 
the  expectation  that  William  Bird  would  have 
the  bulk  of  the  deceased's  property.  With  re- 
spect to  the  affection  pleaded  for  the  heir  at  law^ 
the  evidence  by  no  means  establishes  that  the 
deceased  had  any  intention,  that  more  of  the 
landed  property  should  go  to  him  than  the  en* 
tailed  estates,  of  which  the  deceased  could  not 
deprive  him. 

Here,  then,  the  main  ground  of  opposition, 
the  point  of  affection,  wholly  fails :  there  is  ne 
improbability  in  the  disposition ;  none  in  select- 
ing William  Bird  to  be  his  principal  heir  and 
executor,  and  in  giving  small  legacies  only  to 
John  Bird  and  his  children,  in  order  to  show  no 
resentment  in  this  last  act. 

The  next  ground  is  the  state  of  capacity.  The 
attempt  to  set  up  a  case  of  total  absence  of  tes* 
tamentary  capacity  has  been  disavowed :  but  it  is 
asserted  that  the  deceased's  mind  was  so  weak- 
ened, as  to  be  incapable  of  protecting  him  against 
fraud,  undue  influence  or  importunity.  If  so,  if 
testamentary  capacity  existed,  it  is  at  least  ne- 
cessary that  the  practice  of  fraud  and  circumven- 
tion should  be  clearly  proved.  The  fourth  article 
takes  a  wide  scope  :  prior  to  entering  upon  the 
account  of  the  last  three  weeks  of  his  life,  it 
goes  into  the  history  of  his  former  illnesses,  one 
five  years  before;  another  six  months  before. 
Where  parties  resort  to  such  long  ranges,  beat i> 
ing  so  remotely  and  slightly  on  the  real  point  in 
issue,  so  far  from  serving  their  own  cause,  they 
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enly  afford  marks  of  its  weakness.  The  sub-  1828. 
stance  of  this  long  article,  which  occupies  three  i^iho^. 
pages,  is  as  above  stated.  It  thus  concludes  : 
*^  That  from  the  commencement  of  his  last  ill- 
**  ness,  but  more  especially  during  the  last  three 
*'  weeks  of  his  life,  the  deceased  was  of  unsound 
or  greatly  weakened  and  impaired  mind  and 
memory,  and  was  in  a  state  and  condition  both 
mental  and  bodily,  which  peculiarly  exposed 
him  to,  and  rendered  him  absolutely  incapable 
of  protecting  himself  from,  either  actual  fraud 
practised  upon  him,  or  undue  influence  and 
importunity ;  and  that  at  no  time  within  that 
period  was  the  deceased  competent  to  the 
making  and  executing  of  the  pretended  will, 
propounded  in  the  cause,  or  to  the  disposition 
of  his  real  and  personal  estate  therein  con- 
"  tained,  or  to  the  doing  of  any  other  compli- 
"  cated  act  of  that  or  the  like  nature  requiring 
*'  thought,  judgment  and  reflection."  This  is  a 
little  deviating  from  the  usual  form  in  pleading 
capacity,  but  the  Court  will  take  the  article, 
as  It -presumes  it  was  intended. 

Now  it  is  unnecessary  to  go  further  back  than 
the  deceased's  last  illness.  Up  to  that  time  he 
was  quite  an  extraordinary  old  man  of  his  age,  in 
full  possession  of  his  faculties,  mental  and  bodily. 
John  Bird's  own  witness,  Bridge,  a  medical  man, 
who,  however,  never  attended  the  deceased,  who 
was  but  slightly  acquainted  with  him,  who  never 
saw  him  during  his  illness,  who  is  brought  to 
give  a  speculative  opinion  upon  a  supposed 
case, — says  on  the  ninth  interrogatory:  ^^he 
^  last  saw  the  deceased  about  six  weeks  before 
'^  his  death,  he  was  riding  on  horseback  alone 
<*  about  a  mile  from  his  own  house.    His  conver- 
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1828.      **  sation  was  upon  common  topics,  and  lasted  a 
1711, Dec.     **  minute  or  two."    This  was  the  state  of  the 
deceased  up  to  his  last  illness. 

The  principal  witnesses  to  support  the  de- 
scription given  in  the  fourth  article,  wholly 
disprove  it ; — Bennett,  a  labourer,  who  sat  up 
with  him  at  nights ;  and  the  medical  attendant, 
Mr.  Liddon.  The  deceased's  illness  was  a  vio-^ 
lent  inflammation  of  the  lungs,  which  afiected 
his  breathing,  and  required  the  application  of 
a  blister  on  his  chest :  after  a  time  he  had  the 
thrush,  which  affected  his  speech  till  his  mouth 
was  cleansed.  Bennett  did  not  attend  in  the 
day  time,  only  by  night,  till  the  last  week  or 
ten  days,  and  even  then  in  the  day  time  only 
occasionally.  It  is  true  that  this  witness  states, 
"  the  deceased  used  sometimes  to  say  things 
"  deponent  could  not  make  out :  this  was  not 
**  constantly,  only  now  and  then :  at  times  he 
**  was  quite  sensible."  But  what  might  be  the 
wanderings  in  the  night,  "  now  and  then,"  of  a 
person  labouring  under  an  acute  inflammatory 
disorder,  or  during  the  last  few  days  of  his  life, 
is  not  very  material.  This  account  goes  but  a 
little  way  to  prove  general  incapacity,  or  even 
what  is  called  "  fluctuating  capacity."  It  is 
not  necessary  further  to  consider  his  evidence, 
as  the  Court  has  before  it  the  much  more  satis* 
factory  testimony  of  the  medical  attendant,  pro- 
duced by  John  Bird  in  support  of  his  plea,  Mr. 
John  Liddon,  who  deposes ;  "  he  knew  Mr.Bick- 
•*  nell  for  a  period  of  twenty-seven  years ;  and 
**  from  1816  to  the  deceased's  death  was  his  con- 
''  stant  medical  man :  the  last  illness  which  the 
**  said  deceased  had,  was  about  a  month  previ- 
**  ous  to  his  death ;  by  reference  to  his  book  he  is 
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able  to  depose  that  he  first  went  to  attend  the      1828. 
deceased,  in  consequence  of  it,  on  the  29th  of    [^^[j^^. 

"  Augost,  1827,  and  he  died  on  the  23d  of  Sep-       

"  tember  following ;  deponent  was  sent  for  to         "" 
"  attend  him  as  he  had  been  taken  ill ;   the       ®'"^* 
•*  message,  which  was  brought  by  the  boy  Bur- 
ford,  did  not  describe  it  as  urgent ;  and  on 
going  to  Bradford,  he  found  the  deceased  had  , 

"  been  ill  some  few  days :  he  was  in  bed  breath- 
"  ing  with  great  difficulty,  and,  with  what  depo- 
"  nent  never  observed  in  him  before,  an  inter- 
'*  mitting  pulse ':  the  inflammation  on  the  lungs 
'^  had  come  on  as  usual,  and  from  the  first  mo- 
^*  ment  he  saw  him,  deponent  considered  the 
"  case  to  be  a  lost  one ;  the  deceased  was  worse 
"  than  he  ever  had  seen  him :  he  had  not  at 
'^  this  time  a  complaint  which  came  on  in  an 
^'  after  state  of  his  illness,  viz.  the  thrush,  or,  as 
"  it  is  called  by  the  common  people,  the  white 
''  mouth :  it  always  indicates  a  breaking  up ;  it 
"  is  an  alarming  symptom,  but  this  did  not  ap- 
*'  pear  for  a  fortnight  after.  Deponent,  from 
''  the  time  of  his  so  going  to  see  the  deceased, 
"  attended  him  regularly  twice  a  day  till  his 
"  death ;  he  never  missed  a  day  withoj^t  seeing 
"  him  once,  but  on  two  days,  the  first  or  second 
"  visit  was  paid  by  his  brother  and  present  part- 
"  ner  Henry  Liddon :  one  of  these  was  the  day 
"  before  his  death,  the  other  was  about  a  week 
"  after  deponent's  first  visit  as  near  as  he  can 
"  recollect.  Deponent's  times  of  attendance 
"  were  eight  in  the  morning,  and  six  in  the  even- 
"  ing:  he  believes  the  deceased  wished  him  to 
**  come  oftener,  for  he  understood  from  Mrs. 
"  Webber  that  he  complained  of  his  neglect- 
"  ing  him ;  but  deponent  could  not  go  oftener 
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1828.  «  as  Taunton  is  five  miles  from  Bradford."  He 
irtbDec.  then  describes  the  remedies  he  applied,  which 
"  for  a  few  days  occasioned  a  slight  improve- 
"  ment,  and  deponent  began  to  think  the  de- 
'*  ceased  might  again  rally,  but  he  soon  relapsed, 
'^  and  after  a  fortnight  the  white  mouth  came 
"  on ;  deponent  checked  it  for  at  least  two  days, 
^^  but  it  again  got  a  head,  because  the  deceased 
"  refused  to  take  the  medicines  ordered ;  he 
"  would  not  take  any  medicines  for  the  last 
"  fortnight."  Then,  after  detailing  the  means 
used  for  clearing  the  phlegm  from  the  deceased's 
throat,  Mr.  Liddon  continues :  "  the  deceased, 
*^  from  the  first  of  his  attending  him  was  confin- 
"  ed  to  his  bed ;  he  never  saw  him  attempt  to 
**  get  out  of  bed  or  to  return  into  it,  and  from 
•*  the  decay  of  his  bodily  powers,  which  was  ex- 
"  tremely  rapid,  and  such  as  to  force  itself  on  the 
*'  deceased's  attention,  and  produce  depression 
"  of  spirits,  he  thinks  he  coiUd  not  do  this  with- 
**  out  assistance ;  for  in  raising  the  deceased  for 
"  the  purpope  of  gargling  his  throat  they  were 
"  obliged  to  prop  him  up ;  nor  could  he  feed 
''  himself,  except  occasionally  he  would  put  a 
"  cup  to.  his  mouth :"  deponent  further  saith, 
"  that  the  visits  he  paid  the  deceased  were 
"  generally  of  a  quarter  of  an  hour's  length, 
^*  sometimes  longer,  or  just  as  he  was  able  to 
"  extricate  the  phlegm,  but  never  shorter ;  he 
"  cannot  depose  to  having  on  any  occasion 
**  heard  the  deceased  utter  an  irrational  or  inco- 
"  herent  expression."  From  what  I  have  already 
quoted,  it  is  manifest  that  this  witness  had  the 
best  opportunity  of  judging  of  the  condition  and 
capacity  of  the  deceased:  and  he  does  not  remem- 
ber an  **  incoherent  expression."    "  He  cannot 
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"  say,  that  on  any  occasion,  when  he  saw  the       ^^^' 
«<  deceased  in  his  last  illness,  he  considered  him     uuiDm. 
"  to  be  in  an  unsound  state  of  mind,  or  in  a       " 

JSIRD 

'*  state  unfit  to  make  his  will,  or  do  any  serious  ^v. 
*'  or  rational  act,  or  even  an  act  that  might  re- 
**  quire  some  little  exercise  of  thought ;  he  never 
saw  him  but  he  appeared  quite  capable  to  dis- 
pose of  his  property,  or  to  make  any  testa- 
''  me^tary  arrangements  to  which  he  might  feel 
"  inclined :  their  interviews  were  pretty  much 
*'  alike,  and  their  conversation  respected  chiefly, 
"  almost  exclusively,  his  state  of  health ;  depo- 
*'  nent  on  entering  the  room  generally  said, 
"  •  Well,  Sir,  what  is  the  report  of  the  day  V  and 
''  he  recollects  his  invariable  answer  was,  *  I  do 
"  not  feel  very  well,  Sir  ;*  it  was  always  that, 
"  for  deponent  recollects  his  rejoinder  was  *  Very 
"  well  Sir,  why  no,  Sir,  I  suppose  not,  or  there 
"  would  be  no  need  to  see  me :'  and  the  de- 
"  ceased,  in  reply  to  deponent's  hoping  he  was 
"  better,*  would  often  say,  *  I  don't  think  I 
'^  shall  ever  be  better  in  this  world,'  or  to  that 
''  eflect :  deponent  recollects  being  struck  with 
'*  this  as  showing  the  belief  he  had,  that  he  was 
''  sinking,  which  he  had  never  done  in  any 
"  former  illness,"  Therefore,  prior  to  this,  the 
deceased  might  not  be  impressed  with  a  sense 
of  his  dangerous  state.  *'  Deponent  never  re- 
'*  collects  to  have  seen  him  in  any  particular 
*^  state  of  exhaustion,  or  weakness,  more  at 
"  one  time  than  another,  but  every  day  he  was 
"  getting  weaker ;  he  was  never  in  deponent's 
'*  presence  in  such  a  state  as  not  to  be  excited 
"  to  attend  to  what  was  passing  around  "him ;  he 
^'  always  attended  to  deponent,  except  the  last 
''  day  or  two,  when  a  degree  of  stupor  came  on." 
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1828.  This  it  is  to  be  recollected,  was  several  days 
i7th  Dec.  ttfter  the  will  had  been  executed.  **  Deponent 
"  has  no  idea  that  the  deceased  was  unable  to 
"  protect  himself  from  fraud,  undue  influence, 
"  or  control :  to  deponent  he  always  appeared 
"  quite  his  own  master,  and  was  able  to  resist 
"  any  improper  interference  with  his  concerns." 
Here,  then,  is  a  complete  disprover  of  the 
case  set  up,  by  the  opposer's  own  witness,  a 
medical  person,  attending  twice  a  day,  at  eight 
in  the  morning  and  six  in  the  evening,  com- 
petent, and  having  full  opportunity  of  forming 
a  judgment,  and  showing  that  the  deceased  wad 
fidly  capable  of  making  a  disposition  of  hid 
fortune ;  negativmg  that  he  was  peculiarly 
liable  to  be  circumvented,  or  imposed  upon,  ad 
alleged  in  the  plea:  at  all  events  rendering 
it  necessary  to  show  by  decisive  evidence,  that 
fraud  and  circumvention  were  practised  upon 
him. 

The  next  ground  is,  a  conspiracy  formed  by 
Mrs.  Webber  and  William  Bird,  they  obtaining 
the  custody  of  the  deceased,  and  excluding  th6 
relatives,  and  taking  Symes  for  their  associate. 
Of  any  custody,  of  any  exclusion  of  his  rela- 
tions, there  is  no  proof;  but  the  reverse  is 
proved  :  for  John  Bird,  the  son  of  the  nephew, 
not  a  youth,  but  a  young  man,  of  the  age  of 
thirty-one,  an  attorney  at  Taunton,  was  ad- 
mitted, and  was  alone  with  the  deceased  aftet 
he  knew  that  the  will  was  made.  He  states, 
"  that  on  the  average  during  the  last  eight  years 
"  he  may  have  visited  his  uncle  about  once  in 
"  two  or  three  months,  and  on  such  occasions 
**  has  dined  with  him."  **  About  a  week  or  ten 
"days  before  his  death,   (on  the  Monday  or 
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**  Tuesday  after  the  making  of  the  will)  having  ,  ^®^- 

"  heard  of  the  deceased's  illness,  he  went  to  his  uthu^. 
house,  and  saw  him  in  bed,  for  about  fifteen 


minutes :    the    deceased    knew    him,    shook  «. 


"  hands  with  him,  said,  '  how  is  your  health 
'*  now  ?' "  This  person  had  been  in  ill  health, 
a  circumstance  with  which  the  deceased  was 
acquainted.  On  the  Monday  or  Tuesday  then, 
after  the  witness  understood  the  will  was  made, 
there  was  no  custody — no  diflficulty  of  access — no 
incapacity.  This  charge,  therefore,  is  quite  un* 
founded  and  disproved.  Next,  where  is  the 
proof  of  fraudulent  conspiracy  ?  Mrs.  Webber 
was  the  person  who  sent  for  Mr.  Symes,  but  the 
will  is  against  her  interest ;  and  proof  of  pre- 
concert, between  her  and  William  Bird,  there  is 
none. 

The  case  now  arrives  at  the  factum^  —  not 
with  any  ground  of  improbability  against  the 
disposition,  nor  semblance  of  adherence  to  the 
old  will  (though  no  disaffection  existed  towards 
the  party  principally  benefited  thereby) — not 
with  a  testator  deprived  of  testamentary  capa- 
city, but  proved,  by  his  own  medical  attendant, 
to  possess  faculties  equal  to  the  act,  and  to  foe 
not  liable  to  imposition :  the  case  itself  too 
stripped  of  any  evidence  of  fraud  and  contriv- 
ance ;  nor  was  there  any  concealment ;  for  Mrs. 
Webber  had  previously  mentioned  the  subject 
to  Mr.  Liddon,  who  was  of  opinion,  that  the  de- 
ceased was  not  incapable. 

On  the  afternoon  of  the  12th  of  September, 
Mrs.  Webber  sent  a  note  by  the  boy  Burford, 
desiring  the  attendance  of  Mr.  Symes ;  but  here 
again  was  no  concealment,  for  Burford  told 
Bennett  where  he  was  going.  Bennett  said,  **  he 
"  dare  say  it  was  to  make  master's  will."    Bur- 
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1B88.  ford  went  to  Symes'  house ;  he  was  not  at  home, 
but  Burford  found  him  at  Mr.  Were's,  and  de- 
livered the  note.  William  Bird  happened  to 
be  there  at  the  time,  and  was  not  at  Bradford 
concerting  the  plan  with  Mrs.  Webber,  nor  was 
he  expecting  that  Symes  would  be  sent  for, 
otherwise  he  would  have  kept  him  at  home  or  had 
him  near  Bradford.  Symes  had  been  employed 
by  the  deceased  for  several  years ;  he  had  seen 
the  deceased  before  during  this  very  illness,  but 
was  not  so  forward  as  to  hint,  or  suggest,  a  will 
to  him.  The  deceased,  as  I  have  observed,  under 
this  old  will,  made  forty  years  before,  was  in 
effect  in  a  state  of  intestacy.  Persons,  how- 
ever, who  are  saving  money,  and  altering  and 
adding  to  their  property  almost  continually,  are 
very  apt  to  postpone  making  a  disposition  of  it 
by  will :  if  penurious,  they  do  not  like  the  ex- 
pense— they  fear  they  may  have  to  do  it  twice 
over ;  and  even  the  extreme  of  old  age  does  not 
extinguish  this  spirit  of  postponement  and  pro- 
crastination, 

Symes  arrived,  and  had  an  interview  with  the 
deceased  on  the  evening  of  the  12th.  I  see  no 
improbability  in  his  relation  of  what  passed,  as 
applying  to  the  deceased,  still  less  any  impro- 
per conduct  in  Symes ;  on  the  contrary,  with 
propriety  and  forbearance,  he  waited  till  the  de- 
ceased should  commence  the  business.  He  says, 
**  He  found  the  deceased  alone,  and  very  ill  in  bed : 
"  deponent  was  very  much  struck  by  the  great 
'^  alteration  in  his  appearance,  and  from  his 
"  look  deponent  believed  he  would  not  recover. 
^'  The  deceased  said,  '  he  had  got  a  blister  on 
*'  his  stomach :'  he  shook  hands  with  depcment, 
'*  and  requested  him  to  sit  down  by  the  bed- 
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**  side,  which  he  did ;  the  deceased  then  said,       use. 

*  he  had  sent  for,  and  wished  to  speak  to  de-     wad^. 
ponent  about  some  property  of  his  (which 
deponent  knew  well)  at  Wellington,  that  he 

**  wished  to  sell  it ;  and  thought  he  could  ob- 
tain a  good  price  for  it  f  he  went  on  talking 
about  his  houses  and  estate  there,  but  depo- 
nent thought  it  was  no  time  for  the  deceased 
then  to  be  thinking  of  selling  his  estates." 
They  conversed  upon  this  and  other  business 
for  about  half  an  hour,  when  the  witness,  '^  find- 
'*  ing  it  late,  rose  to  go :  the  deceased  seemed 
^*  as  if  he  had  not  done  what  he  wished,  and 
said,  with  an  anxious  manner,  '  when  will 
you  come  again,  Mr.  Symes  V  Deponent  re- 
plied, '  whenever  you  please.  Sir ;'  he  answered, 

*  can  you  come  to-morrow  ? '  deponent  said, 

*  certainly,   if  he  wished  it ;'  the  deceased 
••  added,   *  at  what  hour  V  —  *  at  any  hour  it 

might  suit  him/  '  Would  ten  o'clock  suit  de- 
ponent V  ^  It  would ;'  and  deceased  then  re- 
quested him  to  be  there  at  that  hour,  which 
deponent  promised.  He  then  went  away; 
the  deceased  shook  hands  at  parting,  and 
said,  *  he  should  expect  deponent  at  ten 
"  o'clock.'  "  It  appears,  however,  that  Symes 
afterwards  resolved  to  be  at  the  house  earlier, 
in  order  to  meet  the  medical  man.  There  was 
nothing  imnatural  in  this  conduct  in  the  de- 
ceased :  he  could  not  prevail  upon  himself  to 
begin  the  subject,  and  Symes  very  properly  for- 
bore to  introduce  it,  but  the  deceased  hhnself 
appointed  him  to  come  the  next  morning.  This, 
88  really  passing,  is  not  improbable,  but  as  a 
fabrication,  is  highly  so.  The  deceased  had  a 
9«ry  bad  night.    Bennett  states,  '^  he  thought 
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1828.  ^*  the  deceased  could  not  have  got  over  it,  but 
,711, i>^,  *'  he  certainly  did  revive  wonderfully,  and  he 
^*  believes  the  deceased  was  as  sound  in  mind 
^'  during  that  morning  after,  as  during  all  his 
"  illness ;  may  be  more  so."  This  again  is  not 
adverse  to  the  transaction  :  if  he  were  thinking 
about  the  will,  he  was  going  to  make,  it  might 
render  him  more  than  usually  restless ;  if  his 
disorder  was  really  more  violent  that  night — if 
he  had  spasms  and  paroxysms  of  pain,  as  Ben- 
nett describes  him  to  have  had,  it  would  be  the 
more  likely  to  decide  him  to  proceed  with  the 
making  of  his  will  the  next  morning.  There  is, 
therefore,  no  improbability  in  the  course  of  the 
transaction.  Liddon  saw  him  in  the  morning, 
conversed  with  him,  was  of  opinion  he  was  capa- 
ble, and  mentioned  to  the  deceased  that  Symes 
was  below  stairs. 

There  is  some  confusion  in  Sjnaies'  account, 
as  given  upon  his  first  and  second  examination,  as 
to  the  time  when  he  was  at  the  deceased's  house 
on  the  morning  of  the  13th ;  but  it  does  not 
appear  to  be  any  thing  more  than  lapse  of  me- 
mory; not  wilful  misrepresentation.  Symes 
proceeds  to  give  an  accoimt  of  the  preparation 
of  the  will,  and  of  receiving  the  instructions 
from  the  deceased,  which  he  immediately  com- 
mitted to  writing.  It  is  said,  that  it  was  '^  a 
"  will  by  interrogation  :"  but  it  was  not  what  is 
generally  understood  by  the  expression ;  it  was 
not,  will  you  give  such  a  person,  such  ^  sum  ? 
and  then  a  mere  affirmative  acquiescence ;  but  in 
this  case  some  of  the  persons  were  named,  and 
the  deceased  freely  and  voluntarily  declared 
what  he  would  give.  He  himself  began  the  in- 
structions :  Symes  thus  deposes :    ^*  he  found 
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"  the  deceased  in  bed,  but  evidently  much  IMS. 
**  better :"  agreeing  with  Bennett  in  that  re- 
spect.  "  Deceased  bid  him  sit  down,  and  at 
"  once  entered  on  the  subject  of  this  will :  *  Mr. 
Symes,  I  wish  to  speak  with  you  about  mak-  ®"*^- 
ing  an  alteration  in  my  will.'"  Great  stress 
has  been  laid  on  the  term  **  alteration  in  my 
•*  will :"  but  I  do  not  see  the  force  of  the  ob- 
servations, nor  that  any  advantage  can  be  derived 
from  them ;  for  if  the  deceased  were  capable  of 
making  an  alteration  in  his  will,  he  was  equally 
capable  of  making  a  new  will.  Symes  pro- 
ceeds :  '^  that  never  having  made  a  will  for  the 
deceased,  although  he  had  been  his  solicitor 
for  many  years,  he  asked  him,  '  if  he  had  a 
will :'  deceased  replied,  *  he  had  ;  but  wished 
"it  to  be  altered,  or  an  addition  made  to  it.' 
•*  Deponent  wished  to  see  the  will :  to  this  de- 
"  ceased  objected,  and  said,  '  he  could  not.'  " 
Much  discussion  ensued  about  the  production 
of  this  old  will :  the  deceased  persisted  in  saying 
*  it  could  not  be  seen,'  and  Symes,  after  repeat- 
ing in  reply,  *  then  really.  Sir,  I  cannot  make 
the  codicil,'  quitted  the  room,  informed  William 
Bird  (whom  he  met  in  the  passage  or  on  the 
gtairs)  of  what  had  passed,  and  the  witness  was, 
in  a  few  minutes,  called  up  again  into  the  bed- 
room :  ^'  He  found  the  deceased  sitting  up  in 
"  bed,  apparently  he  had  been  out  of  bed,  and 
^*  W.  Bird  said,  he  had  helped  his  uncle  out,  to 
"  get  the  will  himself  from  the  bottom  of  an 
"  old  coffer  at  the  foot  of  the  bed  :  .  .  .  the  de- 
"  ceased  had  evidently  read  the  will,  or  Bird 
''  had  read  it  to  him,  for  he  said  to  deponent, 
•  I  must  make  a  new  will  altogether.' .  .  .  Pen 
and  ink  being  brought,  deponent  took  the  de- 
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1828.  *•  ceased*s  instructions  from  his  own  mouth  to 
ixtb  Dec.      "  prepare  the  new  will ;  he  made  no  draft  of  it, 

"  he  wrote  it  off  fair  at  once,  in  the  deceased's 

V.  "  presence :  he  commenced  writing  the  de- 
^'  ceased's  name,  residence,  and  date,  and  then 
"  looked  for  directions  to  the  deceased,  who 
"  said,  •  I  shall  give  Molly  Waldron,  my  niece, 
"  my  estate  at  Stapley  for  her  life,  and  after  her 
"  death  to  her  son,  Peter.' "  So  it  was  the  de- 
ceased, who  commenced  the  instructions  ;  *'  de- 
"  ponent  did  not  know  the  estate,  but  he 
"  considered  it  freehold,  and  wrote  down  a  de- 
**  vise  thereof  accordingly :  he  then  looked  to 
"  the  deceased  for  further  directions :  the  de- 
^'  ceased  was  silent,  as  if  considering  what 
"  should  come  next,  when  Mr,  Bird  said  (they 
"  three  being  alone  in  the  room)  *  do  you  mean, 
"  Uncle,  to  give  my  son,  John,  any  thing  ?  *  to 
"  which  deceased  replied,  *  I'll  give  him  my 
"  place  at  West  Buckland.'  Deponent  inquired 
**  the  name  of  it :  deceased  said,  *  it  was  called 
**  Lippencotts  ; '  that  name  deponent  wrote 
"  down,  and  asked,  *  in  whose  occupation  ?'  the 
"  deceased  replied,  *  my  own :'  deponent  con- 
cluded it  was  a  freehold,  and,  as  deceased  did 
not  say  it  was  for  life  only,  (as  with  the  de- 
"  vise  to  Mrs.  Waldron,)  he  gave  it  in  fee."  This 
clause  did  spring  from  a  question  put  by  Wil- 
liam Bird ;  but  it  was  the  deceased  who  settled 
what  the  devise  should  be.  Sjnnes  proceeds  with 
a  circumstantial  detail  of  the  instructions ;  (a) 

(a)  ''As  deponent  was  looking  to  the  deceased  for  some- 
thing more,  Mrs.  BickneU,  deceased's  sister,  who  deponeni 
knew  well,  came  into  the  room  and  exclaimed,  *  Brother,  what 
will  you  leave  me?'  he  answered,  ^  £100  a  year  :'  deponent 
enquired,  '  if  he  should  charge  his  remaining  real  estate  with 
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and  if  all  his  statement  be  true,  there  is  no       i828. 
doubt  of  the  deceased's  volition,  nor  was  there     TrTZT' 


this  annuity,'  and  deceased  replied,  *  Yes,*  and  deponent  made  Bird 
it  8o.  Mrs.  Bicknell  then  left  the  room,  but  afterwards  came  b»d. 
in  again :  Bird  then  said,  *  What  do  you  mean  to  give  Mrs. 
Webber' —  (the  deceased's  niece,  then  in  the  house,  who  came 
into  the  room  for  a  short  time,  but  not,  as  he  thinks,  till  after  this 
part  of  the  will  was  settled) ;  the  deceased  said,  '  £200/  The 
deceased  was  still  sitting  up  in  bed ;  he  addressed  his  answers  to 
deponent,  who  wrote  that  legacy  down ;  Bird  then  added, 
'  What  do  you  mean  to  give  her  children  ? '  the  deceased  said, 

*  The  same  to  each.'  Deponent  knew  Mrs.  Webber  had  four 
daughters  and  no  sons,  and  he  wrote  that  legacy  also.  Bird, 
as  before,  then  asked,  *  What  do  you  mean  to  give  Joan  Bond  ?* 
(WiUiam  Bird's  sister,  whom  deponent  knew  well,  as  indeed 
almost  all  the  deceased's  relations) ;  the  deceased,  in  reply, 
•aid,  <£200;'  he  wrote  that  also  :  Bird  then  said,  '  What  will 
yon  give  brother  John  ? '  he  replied,  *  £50 : '  he  did  not  assign 
nay  reason  for  giving  John  Bird  less  than  the  rest :  but  William 
Bird  asked,  *  And  what  will  you  give  his  children  ? '  he  replied, 

*  The  same : '  deponent  asked,  '  if  he  knew  their  names?'  he 
iiU,  '  No,'  deponent  understood  there  were  eight,  and  said,. 
'  Shall  I  write,  to  all  the  children  that  shall  be  living  at  your 
death?'  and  the  deceased  replied,  'Yes.'  William  Bird  then 
eoquired,  'what  the  deceased  would  give  John  Sharland?' 
■nrried  to  a  great  niece  of  the  deceased,  and  he  said, '  £50.' 
IWIbre,  however,  deponent  could  write  this  legacy.  Bird  left  the 
room :  and  d«>poDent  then  asked  the  deceased  himself  about 
Sharland's  legacy :  the  deceased  gave  him  the  same  answer, 
aad  he  wrote  it  down.  *  I  mean,'  the  deceased  added,  *  to 
give  the  Bicknells  £50  a-piece.'  (John  Sharland's  wife  was  a 
Ifiaa  Bicknell).  There  was  another  daughter,  Mrs.  Hard- 
widge,  and  deponent  asked,  '  if  he  was  to  put  her  name  down 
tot  £60,'  and  the  deceased  said,  *  Yes.'  At  this  time  Mrs. 
Bicknell  had  come  into  the  room  again,  and  said, '  Brother,  do 
yon  mean  to  give  me  any  thing  more  ?  where  am  I  to  live — am 
I  to  be  turned  out  of  this  house  ? '  (or  to  that  effect)  :  to  which 
die  deceased  replied, '  No,  you  shall  have  the  house  as  long  as 
yon  live.'  Deponent  then  enquired  of  the  deceased  what  it 
eoosbted  of,  and  he  replied,  '  there  was  a  house,  orchard,  and 
guden ;  I  shall  give  them  to  her  for  life,  and,  after  her  death,  to 
Mis.  W«liber.'    Deponent  wrote  all  this  down,  and  the  de- 
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any  thing  of  dictation  :  the  deceased  decided 
for  himself,  and  his  family  were  all  brought 
fairly  to  his  recollection.  But  the  main  point 
for  my  consideration  is,  the  disposition  of  the 
residue ;  and,  in  respect  to  that,  William  Bird 
had  actually  quitted  the  room  before  it  was  be- 
queathed. He  was  not  named  to  the  deceased  : 
so  this  part  of  the  transaction  proceeded  from  the 
testator  himself.  If,  then,  this  evidence  can  be 
believed,  and  if  the  witness  be  not  wholly  dis- 
credited, can  I  possibly  doubt  of  capacity,  in- 
tention, and  volition  ?  Here  were  free  agency 
and  the  absence  of  fraud  and  circumvention. 

It  is  unnecessary  to  proceed  with  this  account 
of  the  preparation  of  the  instrument.  Two  re- 
spectable neighbours,  apparently  quite  disin- 
terested, were  called  in  to  see  and  attest  the 
execution.  It  is  true,  much  did  not  pass  in 
their  presence :  but  it  was  not  natural  that  the 
deceased — with  an  inflamed  chest,  with  a  blis- 
ter on,  with  a  white  mouth  beginning,  and  being 
in  some  degree  exhausted  by  the  preparation  of 
the  will — would  be  disposed  to  say  much  :  but 
he  recognized  them,  he  asked  for  his  spectacles. 


ceased  then  asked  him  (they  were  now  alone,  for  Mrs.  Ettcknell 
had  left  the  room)  '  to  add  up  the  legacies,  and  fell  htm  their 
amount/  Upon  Deponent  informing  deceased  they  came  to 
£1,7^  (so  he  thinks),  the  deceased,  who  said,  '  I  did  not  think 
it  was  so  much,'  or  to  that  effect,  seemed  a  little  hurt  at  not 
having  left  more  for  the  residue :  deponent  then  said*,  *  Who  is 
to  have  the  rest? '  the  deceased  replied,  '  I  shall  give  the  rest 
to  William  (meaning  William  Bird)  and  make  him  my  exe- 
cutor,' or  to  that  effect.  Deponent  accordingly  wrote  this 
also,  and  having  read  it  over  several  times  to  himself  to  see  that 
there  was  no  mistake  in  it  which  required  correction,  he  added 
the  concloding  period, '  In  witness  whereof  I  have  hereunto 
ray  hand  and  seal  the  day  and  year  first  above  writiA"**' 
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he  signed,  he  published  the  instrument,  he  shook  1828. 
hands  with  one  or  both  of  them ;  and  he  thanked 
them.  The  witnesses  at  the  time  were  satisfied 
of,  and  they  now  believe  in,  his  testamentary 
capacity.  THiere  is  some  little  variation  between  ®'*''- 
these  witnesses  and  Symes  as  to  the  publica- 
tion :  but  little  variations  will  not  affect  the 
truth  of  the  transaction.  Symes  says,  the  de- 
ceased himself,  of  his  own  accord,  used  the 
words  of  publication.  Rendell,  the  second  wit- 
ness, that  the  deceased  was  beginning  to  pub- 
lish, but  that  Symes  took  this  part  of  the  matter 
up,  and  then  the  deceased  repeated  the  words 
after  him ;  and  Carpenter,  among  other  grounds, 
judges,  that  the  deceased  was,  on  this  occasion, 
capaUe,  from  the  way  in  which  he  repeated  the 
words  of  publication  after  Symes.  There  is 
nothing  of  material  contradiction  in  these  ac- 
counts :  the  proof  then  of  instructions,  execu- 
tion, and  capacity  is  sufficient  on  the  condidit, 
unless  there  be  some  other  circumstance  to 
overturn  it. 

The  remaining  ground  of  impeaching  the  fac- 
tum is  the  character  of  Symes :  it  is  alleged  that 
he  is  *'  a  person  of  bad  character,  of  low  prac- 
**  tice,  a  friend  of  William  Bird,  and  that  he 
'*  made  certain  drunken  declarations  subse- 
"  quently."  Supposing  all  this  to  be  true  and 
proved,  tiiough  it  must  shake  his  credit,  so  that 
the  Court  cannot  give  full  faith  to  his  single 
testimony,  yet  if  he  is  supported  by  probability, 
and  corroborated  by  other  circumstances,  the 
act  itself  and  the  instructions  of  the  testator 
would  not  be  defeated.  If  this  were  a  will 
against  all  probability — the  deceased  nearly  in 
a  stale  of  ftituity,  or  ia  the  custody  and  under 
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1828.      the  control  of  the  person  benefited,  the  general 
irihDeo.     character  of  the  attorney  might  indeed  be  im- 
portant :    but  the  disposition   and  the  whole 
course  of  the  transaction  are  probable,  and  the 


Bird 

•■"■      evidence  .f  .he  witness  is  coninned. 


To  go  then,  into  the  general  character  and  line 
of  practice  of  Symes — to  hunt  up  witnesses  to 
prove  that,  thirty  years  ago,  he  was  extremely 
ill-used  under  the  popular  outcry  set  up  of  his 
being  a  common  informer,  or  the  clerk  of  a 
common  mformer— to  produce  witnesses  in  or- 
der to  attempt  the  introduction  of  a  great  deal 
of  extraneous  and  irrelevant  matter  into  the 
suit, — such  proceedings  only  show  the  sort  of 
spirit  in  which  the  cause  has  been  conducted ; 
and  the  same  observation  applies  to  the  evi- 
dence respecting  the  disputes  between  William 
Bird  and  his  wife.  Symes  may  be  more  con- 
cerned in  recovering  debts  than  in  drawing  con- 
veyances, but  he  does  both ;  and,  what  is  to  his 
credit,  he  pays  over  the  money  when  he  has  re- 
ceived it:  he  has  long  resided  and  practised 
at  Wellington — from  twenty  to  thirty  years — 
his  character  must  be  well  known — yet  several 
of  John  Bird's  own  witnesses  have  employed 
him.  The  very  professional  duties  of  a  country 
attorney,  however  respectable  he  may  be,  ne- 
cessarily produce  some  enemies;  and  the  un- 
successful suitor,  whether  client  or  adversary, 
is,  not  unfrequently,  ready  to  censure,  and  be 
angry  with,  the  attorney. 

There  is  one  other  circumstance  to  which ' 
think  it  is  necessary  to  advert.     Symes  was  tb 
friend  of  William  Bird,  and  both  seem  muc 
too  fond  of  drinking — a  vice  which,  accordu 
to  the  evidence,  is  rather  prevalent  in  that  pj 
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of  the  country ;  and  on  the  day,  and  after  the  exe-       1828. 
cution,  of  the  will, — elated  for  the  sake  of  his 
friend   and  excited  by  liqnor,  Symes  did,  very 
imprudently  and  very  improperly,   go  into  a 
large  company  and  express  himself  about  this        *'***• 
business  in  a  very  unbecoming  manner.   Such  a 
communication  was  a  great  breach  of  his  pro- 
fessional duty ;  but  in  these  declarations,  loosely 
made  and  loosely  recollected,  there  is  nothing 
satisfactorily  proved  to  have  been  said,  that  im- 
ports fraud  or  conspiracy  in  the  making  of  the 
will.     It  was  elated  joy  at  a  valid  instrument 
having  been  executed — it  was  vain  boasting  and 
disclosure. 

If,  however,  the  witness  be  in  some  degree 
shaken  in  credit,  or  confused  in  his  recollection, 
still  if  the  general  substance  of  his  evidence 
be  corroborated  by  circumstances,  the  case  is 
proved.  There  are  circumstances  of  that  de- 
scription— ^testamentary  declarations  previously 
made  by  the  deceased,  and  subsequent  recogni- 
tions that  the  act  had  taken  place. 

The  declarations,  detailed  by  Shattock,  ap- 
pear quite  natural  and  probable,  and  I  see 
nothing  to  affect  the  credit  of  that  witness  in 
the  particulars  which  he  relates,  (a)    Though 

(a)  John  Shattock,  a  yeoman,  after  stating  that  he  was  inti- 
■Mte  with  the  deceased ;  that  they  conversed  together  about 
dieir  families  and  property ;  and  that  he  had  borrowed  money 
of  the  deceased, — went  on :  **  In  1817,  deponenf  called  upon 
•*  die  deceased  to  repay  him :  William  Bird  happened  to  be  at 
**  die  house  that  day,  but  deponent  and  deceased  went  into  a  pri- 
**  Tmte  parlour  together,  and  deponent  told  the  deceased  what  he 
««  bad  come  for :  the  deceased  did  not  like  to  have  the  loan  back 
"  because  he  could  not  get  so  good  interest  for  it  elsewhere,  and 
*'  he  tried  to  make  deponent  keep  it,  and  said, '  he  should  have  it 
^  stfour  and  half  per  cent,  interest :  *  deponent  well  recollects. 
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the  deceased  generally  was  a  reserved  man,  not 
addicted  to  speak  of  his  concerns,  yet  the 
circumstances  deposed  to  were  such  as  to  call 
forth  the  declarations,  and  they  nearly  con- 
cerned the  witness ;  so  that  he  is  not  likely  to 
have  misapprehended  them :  and  the  sincerity 
of  the  deceased  is  confirmed  by  his  general  con- 
duct and  confidence  towards  William  Bird.  So 
long  ago,  then,  as  1817,  he  intended  to  ap- 
point William  Bird  his  executor,  and  to  Ynake 
a  will  in  his  favour ;  it  was  therefore  no  tran- 
sient intention  —  it  was  long  decided,  and  is 
consistent  with  his  conduct  and  intercourse, 
though  he  procrastinated,  and  postponed  the 
execution  of  his  purpose. 

The  other  declaration  came  from  the  de- 
ceased the  last  time  he  was  at  Buckland,  shortly 
before  his  deatli,  just  when  his  illness  was  com- 
mencing, and  tends  more  directly  to  show  that 
the  instructions  for  this  will  originated  with 
himself.  Shattock  says,  ''  in  the  wheat  harvest 
''  preceding  the  deceased's  death,  the  deceased 
*^  rode  up  to  him,  and  began  a  conversation  by 

'*  on  that  occasion,  the  deceased  remarking,  in  order  to  induce 
**  him  to  keep  it,  *  Why,  Mr.  Shattock,  you  know  the  money 
"  you  have  of  me  is  not  like  what  you  might  have  of  any  body 
**  else,  for,  you  know,  I  shall  never  trouble  you  for  it;  and 
'*  even  when  I  do  miss  (meaning  when  he  died)  I  can  tell  you 
**  whose  it  will  be ; — it  will  be  William  Bird's  -/  he  at  first 
**  said, '  a  person  in  the  next  room,'  and  afterwards  Mr.  Mnd; 
'*  '  and  I  will,  if  you  like,  go  in  and  speak  to  him,  and  I  am 
'*  sure  he  will  always  let  it  be  in  your  hands  in  the  same  man- 
**  ner,  and  you  shall  not  be  troubled  about  it : '  he  also  said, 
<<  *  you  know  there  will  be  no  expence  to  you  of  bond  or  mort- 
**  S^S®»  01^  <^y  thing  of  that  sort :"  he  very  much  wanted  depo- 
**  nent  to  keep  the  money  and  to  go  and  speak  to  William  Bbd 
*'  but  deponent  was  determined  that  the  deceased  should  tak< 
*•  it  back." 
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deponent,  '  whether  he  had  made  up       1^28. 
his  mind  about  the  fields?'    deponent  said, 
he  had  not  exactly  done  so ;'  upon  which  the 
deceased  observed,  *  that  he  should  very  much 
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^*  stcnnach,  and  I  don't  think  I  shall  be  here 
''  many  years :  I  have  made  my  will,  but  it  is 
""  many  years  ago ;  it  is  an  old  will  of  a  great 
''many  years  standing,  and  I  mean  to  make 
''  another,  and  William  Bird  will  have  the  ma- 
**  nagement  of  it :'  these  were  his  exact  words 
as  near  as  deponent  can  recollect  them,  but 
deponent  is  quite  sure  they  were  to  that  pre- 
cise effect :  he  says  the  last  observation  about 
"  William  Bird  was  made  in  answer  to  the 
'^  deponent,  who,  inquiring  as  to  the  rent,  said, 
•*  *  I  can't  tell.  Sir,  into  whose  hands  it  will  fall 
*•  after  your  death :'  to  which  he  said,  *  As  to 
"  that  I  can  make  your  mind  easy,  for  William 
*^  Bird  will  have  it  all,  and  I  mean  to  give  him 
••  the  greatest  part  of  my  property.'    Before 
**  parting,  the  deceased  said,  *  Now  do  let  me 
•*  know  in  a  day  or  two,  because  I  want  to 
"  make  my  new  will.'    After  this  the  deponent 
"  did  not  see  the  deceased."    This  latter  part 
of  the  conversation  connects  itself  with,  and  in 
some  degree  accounts  for,  his  conversation  with 
Symes  on  the  evening  of  the  12th  :  but  finding 
himself  worse  on  the  night  of  the  12th,  he,  on 
the  morning  of  the  13th,  went  at  once  to  the 
making  of  the  will.    On  that  morning,  immedi- 
ately before  the  testamentary  business,  was  his 
conversation  with  Liddon,  his  medical  attendant. 
The  evidence  is  by  no  means  immaterial,  and  is 
to  the  following  effect :  ^'  On  the  morning  of  the 
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'*  wish  to  know,'  and  added,  *  I'll  tell  you  my       •'*•* 
*^  reason,  for  I  feel  this  illness  and  pain  in  my 
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'*  day  on  which  the  will  in  question  was  made, 
''  he  was  at  the  deceased's,  and  was  then  intro- 
"  duced  to  Mr,  Symes :  Mrs.  Webber  asked 
*^  deponent,  '  whether  he  still  thought  her  uncle 
''  in  a  fit  state  to  alter  his  will?'  deponent  re- 
**  plied,  *  he  would  go  up  and  see :'  he  accord- 
'^  ingly  went  up  ;  asked  the  deceased  the  neces- 
'^  sary  questions  connected  with  his  disease; 
'*  found  him  pretty  much  the  same  as  usual ; 
'*  believes  the  thrush  l\^d  not  come  on :  in  the 
''  course  of  conversation,  he  said  to  the  de- 
''  ceased,  '  I  understand  you  are  about  to  alter 
**  your  will ;  Mr.  Symes  is  below — do  you  fed 
"  equal  to  it  V  And  the  deceased  replied,  *  I 
"  think  I  do.'  Deponent  added,  *  I  hope  you 
*'  will  go  through  it  well.'  Upon  returning  to  the 
"  room  where  William  Bird  and  Symes  were,  de- 
•*  ponent  said,  *  Mr.  Bicknell  is  in  a  state  to 
**  attend  to  you,  Mr.  Symes."  And,  on  the  26th 
interrogatory,  the  same  witness — after  he  has 
stated  what  he  communicated  to  Mrs.  Webber 
about  the  deceased's  blister;  and  that  he  had 
perused  the  will  of  the  13th  of  September — an- 
swers, "  He  verily  believes  the  deceased  was  of 
**  sufficiently  sound  mind,  memory,  and  under^ 
"  standing  on  that  day  to  have  given  directions 
**  for  it,  and  to  have  comprehended  every  clause 
"  therein,  and  to  have  executed  the  said  vdll, 
**  more  especially,  because  in  the  evening  of 
**  the  same  day,  on  his  second  visit,  respondent 
''  inquired  of  him,  '  If  he  had  gone  through  what 
'*  he  wished,  and  how  he  bore  it  ?'  and  the  de- 
^*  ceased  said, '  He  had  done  it,  and  bore  it  very 
**  well.' "  This  evidence — coming  from  such  a 
witness — to  capacity,  to  testamentary  intentions 
immediately  before  the  act,  and  to  a  recognition 


PREHOGATIVS  COURT  OF  CANTERBURY. 

of  the  act  so  soon  after  it  had  taken  place, 
Gonpled  with  other  circumstances,  is  so  confirm- 
atory of  Symes  as  to  leave  no  doubt,  in  my 
mind,  in  respect  to  the  proof  of  the  factum  of 
this  will ;  and  I  therefore  pronounce  for  it. 

And  as  the  charges  of  fraudulent  conspiracy, 
set  up  and  founded  on  misrepresentation  of  the 
state  of  the  deceased's  affections  and  of  his  in- 
capacity, and  those  of  coQtrol  and  custody,  have 
each  of  them  so  failed  in  proof,  and  as  the 
whole  cause  has  been  conducted  with  so  much 
litigious  acrimony,  and  with  attempts  to  intro- 
duce much  irrelevant  matter.  Justice  requires 
the  sentence,  pronouncing  for  the  will,  should 
be  accompanied  by  a  condemnation  of  the  op- 
poser,  John  Bird,  in  all  the  costs  occasioned  by 
his  giving  in  his  allegation. 
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This  was  a  cause  arising  upon  the  will  of  a  After  pvuioa. 

married  woman,  made,  under  a  power,  shortly  ^^  ot^lu 

before  her  death,  and  exclusively  in  favour  of  ^i^iJ^  ^1^. 
her  husband:   some  circumstances  respecting  edtobjtbe 

the  non-production  of  Robert  Hone,  an  attesting  a^  Ln.^ 
witness  to  such  vdll,  are  noticed  in  Vol.  L  p.  68. 
Since  those  proceedings,  allegations  had  been 
given  in  on  both  sides ;  publication  of  the  evi- 
dence had  passed;  and  on  the  by-day  after 
Trinity  Term,  1828,  an  allegation,  exceptive  to 
the  testimony  of  Robert  Hone  (examined  upon 
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the  condidit)j  and  given  in  on  behalf  of  the  huB* 
band,  whose  witness  he  was,  was  debated.  The 
allegation  set  forth  that  Robert  Hone  had  swoxn, 
"  that  he  verily  and  in  his  conscience  believes 
^^  the  attestation  clause,  now  appearing  at  the 
"  foot  of  the  paper  (bearing  date  the  2d  of  June, 
1827)  was  not  written  when  he  signed  the  same: 
' '  he  has  no  recollection  whatever  thereof,  and  that 
''  he  never  could  have  signed  it  had  the  claiiM 
''  been  written;  that  it  contains  a  direct  and  pal- 
''  pable  falsehood,  and  has  been  interpolated  and 
'*  introduced  subsequent  to  his  signature."  And 
on  the  31st  interrogatory — **  To  the  best  of  re* 
''  spondent's  recollection,  there  was  a  blank  in 
''  the  place  where  the  attestation  clause  is  now 
written  in  the  said  will,  when  he  first  saw  and 
signed  the  same."  The  allegation  then  plead* 
ed,  that  Hone  had  therein  knowingly  and  wil* 
fully  deposed  falsely ;  that  the  attestation  clause 
was  not  introduced  since  his  subscription  :  "for 
that  the  will  was  written  by  William  White- 
head from  the  dictation  of  his  brother  George, 
a  witness  in  the  cause,  to  whom  instructions 
"  for  the  same  had  been  conveyed  through  the 
"  party  proponent  (viz  .John  Mynn,  the  deceased's 
husband)  about  a  week  before  the  execution; 
**  that  W.  Whitehead  also  at  such  time,  from  the 
''  dictation  or  by  the  direction  of  his  said  brother, 
'*  wrote  at  the  foot  of  the  will  the  attestation 
'*  clause  preparatory  to  the  execution  of  the 
''  will ;  that  such  clause  is  of  the  handwriting  of 
'*  W.  Whitehead,  who  never  had  possession  of  or 
**  saw  the  will  from  the  time  when  he  wrote  the 
''  same  and  the  attestation  clause  thereof,  until 
*'  the  2d  of  July,  1828."  The  third  article- 
after  reciting  Hone's  answer  on  interrogatory,  viz. 
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'^  That  the  will  wa8  attested  in  a  room  on  the  i^^- 
'*  ground-floor  of  the  deceased's  house,  but  not  xeimity 
*'  in  the  presence  of  the  deceased;   that  after      ^^'^l^' 

*•  such  attestation  was  concluded,  they,  the  wit-       * 

*'  nesaes,  had  some  refreshment,  when  the  pro-       ^^l*" 

*'  ducent  took  them  all  up  stairs,  to  the  leads  or    b«b"»oii. 

*'  roof  of  the  house,  for  the  purpose  of  seeing  the 

'*  prospect ;  and  they  remained  there  about  ten 

'•  minutes" — ^pleaded,  "  That  Hone  neither  did 

'^  or  could,  on  that  or  any  other  occasion,  go  up 

**  to  the  leads  or  roof  of  the  said  house,  either 

'*  alone  or  accompanied  by  any  person,  for  the 

"  purpose  of  viewing  the  prospect  or  for  any 

''  other  purpose ;  for  that  there  were  no  leads, 

'*  nor  was  there  any  flat  surface  whatever  (save 

''  as  hereinafter  excepted)  on   the  roof  of  the 

"house."  (a) 

The  King's  Advocate  and  Ijushington  in  ob- 
jection. 

This  is  quite  a  novel  experiment  to  except  to 
an  attesting  witness,  produced  by  the  party  who 
now  attempts  to  discredit  him. 

Bumabyy  Dodson^  and  Addams^  contri. 

An  attesting  witness  is  rather  the  witness  of 
the  Ckmrt  than  of  the  party,  and  the  circiun- 
stances  under  which  this  person  was  produced 

(a)  The  article  went  on  to  describe  the  only  access  to  the 
roof;  and  set  forth  very  minutely  the  dimensions  of  the  door  in 
order  to  show  that  a  person  of  Hone*s  stature  could  with  difB- 
calty,  if  at  all,  haye  got  throug;h  it;  and  that  it  opened  into  a 
gutter  so  narrow  as  only  to  admit  of  a  person  standing  on  the 
roof  by  placing  one  foot  therein  and  the  other  on  the  sloping 
filed  roof;  and  that  no  prospect  whatever  was  visible  from  the 
gtttter  on  the  roof  beyond  the  tiles  and  bncks  with  which  they 
w«w  aurroiinded.    A  plan  and  measurcmeot  wen  annexed. 
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are  peculiar,  and  render  his  evidence  suspicious 
though  our  witness  nominally,  he  comes  forward 
to  depose  against  us,  and  against  his  own  act 
The  true  rule  at  common  law  is,  that  where  a 
person  produces  a  witness,  he  cannot  except  to 
his  general  character,  but  may  produce  othei 
witnesses  to  contradict  his  testimony,  if  he  de- 
poses unexpectedly  contrary  to  the  case  of  the 
party  on  whose  behalf  he  is  examined.  Alex- 
ander V.  Gibson,  2  Campbell,  555.  This  alle- 
gation is  not  to  attack  his  general  character  but 
rebut  his  evidence,  and  is  therefore  within  the 
common  law  principle.  The  matter  is  stringent: 
if  Hone's  evidence  be  true>  our  case  is  utteily 
false.  In  order  to  uphold  his  own  credit  it  was 
necessary  for  him  to  get  rid  of  the  attestation 
clause ;  and  the  second  contradiction  is  hardly 
less  material :  the  assertion  was  clearly  intro- 
duced in  order  to  account  for  his  being  up  stairs, 
if  any  of  the  witnesses  should  depose  to  that 
fact. 


Per  Curiam. 
I  think  this  allegation  is  admissible.  In  the 
case  of  Goodridge  and  Hunter  v.  Slack,  the 
party  was  allowed  to  except  to  a  witness  origi- 
nally produced  by  himself,  but  who  had  after- 
wards been  produced  on  the  other  side,,  and 
deposed,  on  the  second  examination,  in  direct 
contradiction  to  his  own  act  and  to  his  former 
deposition,  (a)     But  it  is  for  the  party,  under 


Prerogative. 
Trinitj  Tcno. 


(a)   GOODRID6B   AND    HUNTER  V.   SLACK. 

John  UDderwood,  aD  attorney,  was  originally  produced  on 
the  part  of  Goodridge  and  Hunter  in  support  of  a  will,  alleged 
to  he  dated  on  the  14th  of  December,  1782,  of  which  Good- 
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tlie  advice  of  his  counsel,  to  consider  whether  it 
i^s  worth  while  to  attack  the  credit  of  Hone,  his 
o^^m  witness  ;  it  is  hardly  probable  that,  in  such 
mass  of  depositions,  the  sufficiency  of  the 
"^dence  on  the  condidit  and  to  the  factum  would 


^ge  was  an  executor  and  residuary  legatee.     Of  this  will 
YJ^ndeiwood  was  asserted  to  be  the  drawer,  and  in  his  examina- 
tion on  the  condidit  had  deposed,  positively  and  minutely,  to 
ilistnictions  on  the  6th  of  November,  1782,  to  approbation, 
capacity,  and  execution  on  the  day  of  the  date.     It  was  sug- 
Seated,  that  thb  will  was  an  absolute  forgery ;  that  the  deceased 
never  gave  any  instructions,  and  had  executed  a  will  on  the  4th 
of  November,  1782,  of  which  Slack  was  executor;  that  the  last 
mentioned  will  was  deposited  in  an  iron  chest,  and  was  taken 
out  by  means  of  a  false  key ;  that  Underwood  took  a  copy  and 
vade  a  will  in  Ooodridge's  shop ;  that  the  witnesses  were  let  into 
the  deceased's  house  on  the  29th  of  January,  1783 ;  that  the  de- 
ceased was  then  in  a  state  of  insensibility ;  that  the  pen  was 
pat  into  hb  hand,  and  guided  by  Goodridge ;  that  the  witnesses 
then  went  down  stairs  and  signed ;  that  afterwards,  the  date 
bong  thought  to  be  too  late  on  account  of  tlie  deceased's  inca- 
picity,  another  will  was  made  dated  on  the  14th  of  December, 
1782,  subscribed  by  the  witnesses  before  execution,  and  that 
Goodridge  undertook  to  procure  the  execution  of  it. 

To  establish  this  fraudulent  transaction  Underwood  was  ex- 
imined  on  the  part  of  Slack,  and  deposed  to  the  above  effect 
in  direct  contradiction  to  his  own  act  and  to  his  former  deposi- 
tion. After  publication,  an  allegation,  exceptive  to  several  wit- 
nesses and  consisting  of  twenty-two  articles,  was  offered  on  be- 
half of  Goodridge  and  Hunter. 

Tbe  opposition  was  confined  to  the  eleventh  and  thirteenth 
articles  in  contradiction  to  the  depositions  of  Underwood 
and  his  wife :  but  no  difficulty  seems  to  have  been  raised  on 
the  ground  that  the  witness  had  been  before  produced  by  the 
party  now  excepting  to  him.  The  following  is  a  note  of  what 
passed: — 

Ihr,  Harris  and  Dr,  Scott.  A  party  is  not  at  liberty  to  plead 
to  a  witness  what  he  had  the  opportunity  to  plead  against  an 
allegation. 

Ihr,  Wynne  and  Dr.  Sever ^  control.    The  general  rule  is  lia- 
ble to  exception.    Our  parties,  when  the  allegation  was  given, 
in  custody  charged  with  having  forged  the  will;    they 
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depend  on  the  degree  of  credit  to  which  this  man 
is  entitled. 

Allegation  admitted. 


have  been  acqaitted  since  publication  in  this  cause.     The 

ter  now  offered  formed  a  part  of  their  defence ;  and  it  wooU 

have  been  injudicious  to  have  revealed  it  antecedently. 

Per  Curiam.  {Dr.  Calvert.) 
The  objections  to  the  two  articles  are  of  the  same  kiiid. 
namely,  that  you  are  now  contradicting  to  a  deposition,  wliit 
you  might  have  done  before  to  an  allegation.  It  is  a  rule  that 
after  publication  you  cannot  plead  as  to  facts —  so  far  the  cause 
is  considered  as  shut :  but  it  is  also  a  rule  that  you  may  to 
witnesses,  provided  any  thing  shall  have  arisen  from  their  de- 
positions which  you  could  not  have  contradicted  from  die  plea. 
I  think  the  circumstances  of  this  case  are  particular :  the  dan* 
ger  of  a  trial  for  life — the  caution  necessary  for  the  exposition 
of  the  defence.  When  the  proofs  on  this  allegation  shall  come 
before  the  Court,  the  time  of  contradiction  will  be  considered. 
No  evidence  on  this  exceptive  allegation  will  be  received  as  to 
facts  in  the  cause :  what  may  be  said  can  only  go  to  the  credit 
of  the  witnesses ;  for  the  cause  is  closed  as  to  the  facts. 

Allegation  admitted. 


The  Court  finally  pronounced  against  Goodridge's  will, 
and  in  favour  of  the  draft  of  the  will  propounded  by  Slack. 


1786. 

Peoolitn. 
Hilarjr  Term, 
2iid  Setsioo. 


In  Inglefield  v.  Inglefield,  originally  a  suit  brought  by  the 
wife  for  restitution  of  conjugal  rights,  and  in  which  thcr  hus- 
band had,  in  a  cross  suit,  pleaded  and  examined  witnesses  to 
his  wife's  adultery,  a  further  allegation  was  offered  on  the  part 
of  the  husband,  and  the  Court  (Dr.  Calvert)  in  remarking  upon 
it,  said :  ''  It  is  strange  that  the  husband,  in  the  eighth  article, 
should  charge  Webb,  his  principal  witness,  with  perjury  ;  *  but 

*  It  ftppaarad,  tk«t  Webb,  th«  alleged  pwrtk^s  crtMimj,  bid  been  cxmiMi 
00  btth  tidat. 
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On  the  second  session  of  Michaelmas  Term,       iWB. 
an  allegation  responsive  to  the  above  exceptive  Michaelmas 
allegation  was  debated,  and  was,  in  substance,    ^Jl^^i 

as  follows :  

The  first  article  pleaded  generally,  "  that  full       *^*" 
credit  was  due  to  Hone ;  that  he  had  not  deposed     »o»"»o»> 
falsely,  as  set  forth  in  the  exceptive  allegation/'  The  admiision 
The  second,  after  reciting  the  third  article  of  reJ^ntive tou 
the  exceptive  allegation,  pleaded,  '*  that  Hone  did  ^^n 'I^tllVd 

to  the  final 

u  this  allegation  is  gi?eD  in  on  the  part  of  the  husband,  upon   betrin^tbe 
wfcom  the  expenses  will  fall,  I  shall  admit  this  article."  opinion thtf part 

if  otherwise  ad- 
■  missible,  was 

not  material. 

Note, — In  the  two  preceding  cases  the  witnesses  objected  to  *nd  that  the 
poe  exaaiined  on  both  sides,  and  the  exceptions  were  taken  ^^^  woalcTDot 
to  that  part  of  their  evidence  which  was  given  by  them  when  in  the  eTent  be 
pcodaced  on  behalf  of  the  adverse  party.     So,  in  Mackenzie  v.  ^'^rtanwTo  '"e". 
Haadasyde,  (Prerogative,  1828, June  30 ;  and  S.  C.  infr&,p. 209),  Uj  the  oaose. 
tti  exceptive  allegation  was  admitted  to  John  Williams,  who 
attested  both  the  will  and  the  codicil,  and  who  was  produced 
by  one  party  in  support  of  the  will,  and  by  the  other  party  in 
lopport  of  the  codicil ;  and  the  exception  was  to  that  part  of 
hb  evidence  which  was  given  upon  his  production  by  the  ad- 
Teise  party.    But,  in  the  case  in  the  text,  Mynn  v.  Robinson, 
Ae  exceptive  allegation  was  given  to  a  witness  produced  and 
ezamined  only  by  the  party  excepting  to  him. 
Now  it  is  a  well  known  rule  at  Common  Law,  that  **  a  party 
cannot  be  permitted  to  produce  general  evidence  to  discredit 
his  own  witness ;  that  is,  a  party  cannot  prove  his  own  witness 
to  be  of  such  a  general  bad  character  as  would  render  him 
^*  unworthy  of  credit ;  but  if  a  witness  unexpectedly  state  facts 
against  the  interest  of  the  party  that  called  him,  another  wit* 
Bess  may  be  called  by  the  same  party  to  dbprove  those 
''facts.*'     iPhillippa  on  Evidence,  294;  and  the  authorities 
Aera  cited. 

Bot  in  the  Ecclesiastical  Courts,  where  the  depositions  are  never 
seen  till  all  the  witnesses  have  been  examined,  it  is  necessary 
thai  parties,  though  they  may  not  before  publication  attack  the 
general  character  of  their  own  witness,  should  be  permitted, 
after  publication,  directly  to  except  to  his  eredit;  because  as 
no  plea  unless  exceptive,  and  no  evidence  unless  on  such  a 
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not  answer  untruly,  for  that  the  will  was  attested 
below  stairs  and  that  he  did  go  up  stairs  to  th 
roof:  and  that  he  on  the  same  day  mentione 
the  mode  in  which  the  will  was  attested  to  Mi 
Laurence;  and  shortly  afterwards  to  Eaton 
Norcutt,  and  Thorpe,  witnesses  examined  ii 
this  cause ;  that  he  also  had  mentioned  to  thein 
that  he  had  been  carried  up  to  the  roof  of  th 
house  for  the  purpose  of  seeing  the  prospect." 
The  third  pleaded  **  the  arrangement  of  th« 
rooms  in  the  attic  of  the  deceased's  house  ;  BXa 
that  in  the  gable  end  of  one  there  was  a  window 
from  which  was  a  prospect." 


plea,  can  be  g^ven  at  this  stage  of  the  cause,  parties  woid 
otherwise  be  precluded  from  contradicting  their  own  witaei 
falsely  deposing  to  the  occurrence  of  matters  which  might  go  t 
the  foundation  of  the  whole  case,  and  yet  to  which  it  could  m 
have  been  foreseen  that  he  would  speak.  The  variation,  hon 
ever,  between  the  practice  of  the  Common  Law  Courts  and  t 
tlie  Ecclesiastical  Courts,  arises  only  from  the  different  maiUN 
in  which  the  evidence  is  taken,  and  the  different  opportUDitk 
thereby  afforded  to  a  party  of  obviating  the  effect  of  his  ow 
witness  unexpectedly  deposing  against  him ;  and  is  a  variatio 
in  form  rather  than  in  substance.  At  Common  Law,  the  pr 
mary  purpose  of  the  examination  of  other  witnesses  is  to  sa( 
port  the  party's  original  case  ;  the  accidental  consequence,  t 
discredit  the  first  witness  ;  or,  as  Mr.  Justice  Buller  expresic 
it,  **  the  other  witnesses  are  not  called  directly  to  discredit  tb 
**  first  witness,  but  the  impeachment  of  his  credit  is  incidentf 
'<  and  consequential  only."  (BuUer's  N.  P.  p.  297.  6di  Edit 
On  the  other  hand,  in  the  Spiritual  Courts,  the  primary  purposes 
an  exceptive  allegation  is  to  destroy  the  credit  of  the  witness ;  H 
accidental  consequence  to  support  the  original  case.  The  pra< 
tice  in  both  Courts,  however  different  at  first  sight,  produce 
the  same  result,  and  originates  in  the  same  good  reason  an 
sound  principle ;  viz.  *'  that  there  is  no  rule  of  law  by  which  Hi 
*'  truth  is  on  such  an  occasion  to  be  shut  out,  and  justice  pei 
'*  verted." — Per  Lord  Eilenborough,  C.  J.  in  Alexander  v.  Oft 
son,  2  Campb.  666. 
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Against  this  allegation  it  was  argued,  that  the 

declarations  of  Hone  could  not  be  received  in 

^<^onx>boration  of  his  own  evidence  ;  and  that  the 

:^rule  was  so  laid  down  by  Lord  Redesdale,  in 

le  case  of  the  Berkeley  Peerage,  (a) 


On  the  other  side : — that  Chief  Baron  Gilbert 
K=xmsidered  such  declarations  as  admissible ;  that 
[r.  Justice  BuUer  originally  was  of  the  same 
linion,  though,  in  the  later  editions  of  his  work, 
ie  seemed  in  some   degree   to   have  departed 
^m  his  former  doctrine :  (b)  and  that,  in  the 
Tkeley  Peerage    case,    the   declarations    of 
JEjady  Berkeley,  recenti  facto^  were  received  in 
oorroboration  of  her  evidence  at  the  bar  of  the 
House  of  Lords,  though  subject  to  future  re- 
vision. 


1828. 

Michaelmas 

Term, 
2ikI  SeMion. 


Mymk 

r. 

ROBINSOIf. 


Per  Curiam. 
Looking  to  the  former  proceedings  in  this 
cause,  it  is  full  time  that  the  evidence  and  pleas 
should  be  closed  unless  this  allegation  contains 
something  very  material.  It  is  stated  to  be 
lesponsive  to  the  exceptive  allegation.  The 
first  article  is  to  be  considered  as  merely  intro- 
ductory: the  second  pleads  facts  which  have 
already  been  deposed  to,  and  which  can  only  be 
repeated  by  Hone;  and  it  also  pleads  certain 
declarations  made  by  him  recenti  fcu:to.  The 
present  shape  of  this  cause  is  extraordinary: 
the  persons  who  support  the  will  have  attacked 
the  credit  of  the  subscribed  witness ;  those  who 
oppose  the  will  are  now  sustaining  his  credit. 

(c)  See  Phillipps  on  Evideuce,  Vol.  1. 307.  6th  Edit. 
\]k)  BaUer^s  N.  P.  294,  and  note  the  difference  between  the 
«aily  flind  5tb,  6tb,  and  7th  editions. 
VOL.  II.  N 
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1828.  As  I  suppose  it  is  not  intended  to  re-examine 

MicHAELiiAs  Hone  in  respect  to  the  attestation  taking  place 

2o7wioD  down   stairs,  the  principal  part  of  the  article 

must  relate  to  the  declarations.    Now,  if  this  case 

^l^^  had  assumed  a  different  shape ;  if  the  opposers 

Robinson,  ^f  ^j^^  ^rju  had  pleaded  in  exception  to  the  credit 

of  the  subscribed  witness,  these  declarations 
might  have  been  material  and  admissible,  but 
they  are  now  brought  forward 'for  the  purpose  of 
supporting  his  credit.  Without  entering  into 
the  law,  whether  such  evidence  can  be  received, 
I  am  satisfied  that  this  part  of  the  plea  is  not 
material,  even  if  otherwise  admissible ;  because 
Hone  has  already  deposed  to  it.  At  the  end  of 
liis  deposition  he  says,  *'  that  on  the  very  same 
"  day  the  attestation  of  the  will  took  place,  he 
'*  mentioned  all  the  circumstances  to  Mr.  Law- 
rence, a  student  of  Lincoln's  Inn,  also  to  Mr. 
Norcutt,  a  solicitor,  and  to  others  of  his  friends, 
from  doubts  that  he  had."  Now,  in  the  ex- 
ceptive allegation,  it  is  not  attempted  to  deny 
that  he  ever  made  such  a  declaration  :  Law- 
rence and  Norcutt  might  have  been  produced  to 
disprove  that  circumstance;  such  a  contradiction 
would  have  been  much  more  important  than  the 
contradictions  as  to  the  leads  of  the  house,  and 
the  prospect  therefrom.  The  fact/  then,  that  he 
did  make  these  declarations,  having  been  sworn 
to  by  Hone,  and  being  uncontradicted,  it  is  very 
immaterial  to  produce  witnesses  in  support  of  it: 
the  Coyrt  will  assume  that  the  declarations  were 
made,  as  no  attempt  has  been  made  to  disprove 
them. 

As  to  the  third  article,  the  only  fact  capable 
of  further  proof  is,  that  the  prospect  may  be 
seen ;  for  Hone  alone  can  swear  to  the  fact  that 
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he  was  taken  up  stairs  for  the  purpose  of  see- 
ing the  prospect,  and  that,  he  has  already  done. 
It  cannot   surely,  be  of  sufficient  importance, 
at  this  stage  of  the  cause,  again  to  open  these 
proceedings  in  order  to  receive  such  evidence  as 
could  be  given  on  this  article.     If,  at  the  hear- 
ing, the  question,  whether  it  was  possible  Hone 
could  be  taken  up  stairs  under  the  pretence  of 
seeing  the  prospect,  should  appear  of  sufficient 
weight  as  touching  the  credit  of  the  witness,  the 
Court  may  either  direct  some  of  its  own  officers 
to  inspect  the  house,  or  may  even  allow  wit- 
nesses to  be  examined  on  this  article ;  but  con- 
sidering all  the  circumstances  of  this  case,  I 
cannot  think  it  necessary  for  the  opposers  of 
this  will,  in  order  to  sustain  the  credit  of  Hone, 
to  press  that  this  article  should  be  admitted  to 
proof  at  present :  and  I  therefore  suspend  the 
admission  of  this  allegation  till  the  hearing  of 
the  cause. 


1828. 

Michaelmas 

Term, 
2iid  SeMion. 


Mynn 

r. 

Robinson. 


This  cause  came  on  for  informations  and  sen- 
tence on  an  extra  day  after  Michaelmas  Term, 
when  the  Court,  having  only  heard  the  Counsel, 
on  behalf  of  the  husband,  proceeded  to  give 
judgment. 


Judgment.  isth  Deo. 

Sir  John  Nicholl. 

Although  the  present  question  arises  on  the  when  the  win 
wiU  of  a  married  woman,  yet,  since  there  is  no  '::;^t 
doubt  of  her  power  to  make  a  will,  as  if  sole,  the  »«ned,whiie«he 

*  '  WM  in  an  ex- 

tremely week 
dite  nbe  days  before  death,  bj  the  active  egencj  of  the  hasband — the  sole  executor  and  univer- 
m1  legatee, — ^wboUj  departed  from  a  former  will  deliberately  made  a  few  months  before,  the 
pnmunptioB  is  strong  against  the  act ;  and  the  evidence  not  being  satisfactory,  the  will  pronoonoed 
It,  and  the  hasband  condemned  in  the  costs. 

N  2 


Mynn 
Robinson. 
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1828.       case  is  to  be  decided  upon  the  ordinary  principles 
18th  Dec.     of  testamentary  law. 

There  are  two  wills  before  the  Court;  the 
factum  of  the  earlier  will  is  not  controverted : 
the  case  principally  depends  upon  the  proof  of 
the  factum  of  the  latter  will  — mainly,  indeed, 
upon  the  evidence  taken  on  the  first  plea,  or 
condidit ;  yet  there  are  some  other  collateral  cir- 
cumstances to  which  it  is  important  to  advert. 

The  first  will  was  executed  on  the  23d  of 
November  1826.  (a)  The  latter  will  is  dated 
on  the  2d  of  June  1827 ;  and  its  tenor  is, 
altogether  to  sweep  away  the  first  will,  and 
to  give  exclusively  to  the  husband-  who  is 
named  sole  executor — the  whole  benefit  in 
the  deceased's  real  and  personal  estate.  The 
deceased  died  on  the  11th  of  June,  nine  days 
after  the   date  of  this  paper.      Looking  then 


(a)  lis  general  substance  was  as  follows  :  After  some  direc- 
tions for  her  funeral — a  bequest  of  the  furniture,  plate  (except 
a  tea-chest  with  silver  canisters  to  her  nephew,  William  R.  Ro- 
binson), linen,  &c.  in  and  about  her  house  at  Westboum  Green, 
to  her  husband,  absolutely ;  and  also  of  the  use  and  occupation  of 
such  house  and  premises,  free  from  rent  and  taxes,  for  six  months 
next  after  her  death ;  it  directed  that  her  brothers,  Charles,  and 
John  Peter  Robinson,  and  her  said  nephew,  their  executors  an<| 
administrators,  should  stand  possessed  of  all  her  real  and  per* 
sonal  estate,  upon  trust  to  pay  an  annuity  of  £700  to  her  hus- 
band ;  and  upon  his  death,  to  assign  over  her  freeholds  in 
Bishopsgate  Street,  to  her  nephew  John  Travers  Robinson,  and 
the  sum  of  £12,000  three  per  cents,  with  the  imapplied  interest 
thereof,  unto  and  among  the  children  of  her  nephew  William  R. 
Robinson,  who  should  be  living  at  the  death  of  her  husband. 
The  will  then  gave  various  legacies — some  of  £300 — to  her  re- 
lations :  it  named  her  trustees  to  be  executors,  with  £100  each 
for  their  trouble  over  and  above  the  several  legacies  before  be- 
queathed to  them,  and  appointed  her  brother,  John  Peter  Robin- 
son, residuary  legatee. 
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HO  further  than  to  the  dates,  and  contents  of       1828. 
the  two  documents,  and  to  the  death,  there  is  a 
demand  for  clear  and  full  proof.     Here  is  a  full 
snd  formal  will  made  only  eight  months  before, 
<lisposing  of  her  property   among  various  ob- 
ects,  and  here  is  anotlier  will,  dated  only  nine 
days  before  her  death,  wholly  departing  from 
tiiat  disposition,  and  giving  every  thing  to  the 
Jhusband.   On  the  very  surface,  there  is  a  strong 
suspicion  of  the  exercise  of  undue  influence  and 
of  marital  authority :  the  evidence,  it  is  true, 
may  clear  away  that  suspicion,  and  it  there- 
fore becomes  proper  to  examine  the  history  of 
the  parties. 

The  deceased,  Mrs.  Catherine  Mynn,  was  a 
lady  of  considerable  fortune  and  of  a  very  re- 
spectable family.  Soon  after  the  death  of  her 
mother,  she  took  a  house  at  Westbourn  Green, 
where  she  had  an  establishment  suited  to  her 
station  in  society — she  kept  her  carriage  and 
had  servants  in  proportion  :  she  was  at  this  time 
above  forty.  -The  deceased  had  several  bro- 
thers— they  resided  at  some  distance — had  their 
different  avocations ;  and  though,  certainly,  there 
does  not  appear  to  have  been  any  quarrel,  yet 
there  was  no  very  great  frequency  of  intercourse, 
nor  particular  warmth  of  affection  subsisting ; 
she  had  even  complained,  in  some  mea3ure,  of 
their  neglect  and  coldness.  A  spinster  of  this 
age,  living  alone,  with  an  independent  fortune, 
and  with  her  own  establishment,  was  not  an  un- 
likefy  person  to  be  sought  by,  and  to  fall  a  prey 
to,  some  needy  adventurer,  who  would  form  a 
matrimonial  connexion  for  the  sake  of  her 
property. 

Mr.  John  Mynn,  who  afterwards  became  her 
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husband,  and  is  the  present  party,  does  not 
stand  quite  clear  of  the  imputation  of  having 
acted  with  such  views.  He  was  the  younger 
son  of  a  gentleman  farmer  in  Kent,  who  had 
a  large  family  ;  and  being  intended  for  the 
medical  profession,  served  some  short  time 
with  two  different  apothecaries ;  but  he  disliked 
and  gave  up  that  line  of  life,  and  we  find  him, 
for  about  three  years,  lodging  at  the  house 
of  Whitney  Milborne  West,  at  that  time  an 
apothecary  at  Hammersmith,  but  who  after- 
wards got  a  diploma  from  Scotland,  and  is  now 
a  doctor  of  medicine,  and  a  subscribed  witness 
to  this  will.  With  a  son  of  this  Dr.  West, 
Mynn  formed  a  partnership  as  a  coal-merchant, 
but  they  carried  on  business  in  a  very  inferior 
mode.  They  seem  to  have  had  no  wharfs 
nor  waggons,  nor  even  a  regular  ofiice  with 
clerks :  but  they  received  little  orders  at  a  house 
in  the  Borough,  where  an  elder  brother  of  Mynn 
was  established  as  a  hop  and  seed  merchant. 
In  1823,  Mynn  and  his  partner,  West,  took  a 
house  at  Westboum  Green,  next  door  to  the  de- 
ceased ;  whether  with  a  view  to  this  lady  and 
her  fortune,  or  whether  accidentally,  is  not  as- 
certained by  the  evidence :  but  at  this  place 
Mynn  had  an  establishment,  a  horse  and 
two-wheeled  carriage,  a  man-servant  and  two 
maids;  and  visitors  occasionally  staying  with 
him.  Here  he  became  acquainted  with  the  de- 
ceased by  meeting  her  at  an  evening  party,  and 
at  the  very  first  meeting  he  paid  her  particular 
attention:  their  acquaintance  was  improved  upon, 
and  in  July  1823,  it  ended  in  marriage.  What 
was  the  relative  situation  of  these  parties? 
He  waAJiixteen  years  younger  than  she— he  was 


Mynn 

V. 

Robinson. 
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without  a  farthing — deeply  iu  debt — at  least        1B28. 
1500/.,    and   probably  much   more.      That  he      i^^ho^. 
practised  a  gross  deception  on  the  deceased,  as 
*o  his  situation  and  property,  cannot  be  doubted : 
iie  pretended  to  be  in  partnership  with  his  bro- 
ther as  a  hop  and  seed  factor ;  no  articles  of 
partnership  were  ever  entered  into,  and  no  real 
partnership  is  shown  ever  to  have  existed :  he 
susserted  that  he  was  not  in  debt ;  the  fact  was 
clearly  otherwise ;  for  he  was,  in  a  very  short  time, 
barassed  by  his  creditors,  notwithstanding  the 
assistance  of  his  friend  and  connexion,  Martin, 
who,  within  two  or  three  months  after  liis  mar- 
riage, advanced  him  1500/.;    executions   were 
taken  out  and  sent  into  his  house,  much  to  the  dis- 
tress and  annoyance  of  the  deceased,  till  at  length, 
in  November  1825,  he  rendered  himself  (as  the 
phrase  is)  into  the  rules  of  the  King's  Bench : 
attempts  were  made  to  obtain  a  composition  with 
his  creditors,   but  that  negociation  failing,  he 
became  in  November   1826,  a  bankrupt,    and 
his  debts  amounted  to  about  7,000/.  How  debts 
to  that  amount  were  incurred  does  not  appear,  for 
since  the  period  of  his  marriage  he  had  been 
partaking  of  his  wife's  establishment  at  West- 
bourn  Green.   He  obtained  his  certificate,  but  no 
dividend  whatever  has  been  paid ;  and  finally, 
on  the  27th  of  April  1827,  after  living  within 
**  the  rules"  for  sixteen  months,  he  obtained  his 
release,    and   returned    to   Westboum   Lodge ; 
there  his  wife  was  dying  of  a  cancer,  her  re- 
covery was  quite  hopeless,  and  her  death  took 
place  in  six  weeks  afterwards. 

A  character,  more  exposed  to  suspicion  in 
every  circumstance  relating  to  the  will  he  has 
produced,  cannot  well  be  described  or  conceived. 


Mtnn 
Robinson. 
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1828.  That  Miss  Robinson's  family  should  be  averae 
18th  Deo.  ^o  ^^  marriage  was  very  natural.  One  of  her 
brothers  was  referred  to  the  house  in  the  Bo^ 
rough,  respecting  the  partnership  in  the  hop 
business,  but  William  Mynn  was  not  at  hoiiie» 
and  Mr.  Robinson  was  taken  up  into  the  draw- 
ing room :  no  books  were  produced,  .  and  no 
partnership,  I  repeat,  up  to  this  time  has  heea 
shown  to  have  existed.  Miss  Robinson's  bro- 
thers, finding  her  nevertheless  determined  to 
marry  John  Mynn,  did  not  interfere  in  the  set- 
tlement :  that  was  undertaken  by  a  very  respect- 
able and  friendly  individual,  Mr.  Peter  Free,  her 
cousin,  but  who  had  no  interest  in  her  property. 
Attempts  were  made  by  Mynn  at  the  time  to  pro- 
cure more  favourable  terms,  but  his  propositions 
were  resolutely  rejected  by  the  deceased  herself, 
and  he  at  length  agreed  to  the  terms  of  the  set- 
tlement required;  and  various  efforts  were  sub- 
sequently made  to  get  at  her  property,  in  order 
to  relieve  his  distresses ;  but  the  settlement  was 
strict,  and  the  trustees  were  firm.  It  is  asserted 
that  the  deceased  gave  verbal  promises  to  some 
of  the  creditors ;  but,  except  such  promises,  and 
any  assistance  which  she  may  have  given  out 
of  her  income,  she  did  not  involve  herself  and 
her  property  for  the  payment  of  his  debts. 

It  has  been  relied  upon  in  argument  that  she 
was  strongly  attached  to  her  husband — showed 
him  great  affection — constantly  visited  him, 
even  during  his  residence  within  the  rules  of  the 
King's  Bench,  and  that  he  at  all  times,  and 
after  his  release,  treated  her  with  great  kindness 
and  attention.  This  is  proved  by  the  evidence 
on  both  sides,  and  is  almost  the  only  circum- 
stance of  recommendation  to  his  case :  but  it 
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was  naturally  to  be  expected :  she  had  married       ib28. 
him  from  affection  and  fondness — it  was  his  in- 
terest to  be  kind  to  her — he  was  dependent  on 
her,  and  was  endeavouring  to  obtain  present 
assistance  as  well  as  looking  to  receive  her  for- 
tame  for  his  future  provision.     But  what  was 
the  effect. of  all  this  attention  on  the  one  side, 
and  of  all  this  affection  on  the  other,  on  her 
testamentary  intentions  ?  for  that  is  the  object 
of  the  Court's  inquiry  :  nor  is  the  Court  left  to 
inferences  from  their  mutual  kindness  to  each 
other  ;  because  It  has  before  It  a  will  solemnly 
made  by  the  deceased  two  or  three  years  after 
the  marriage,   and  eight  months    before   her 
death.     In  November  1826,  after  his  deceitful 
and  imprudent  conduct  had  been  fully  deve- 
loped to  her,  after  he  had  been  in  confinement 
for  twelve  months--^after  his  bankruptcy,  she 
made  her  will — made  it  in  the  most  careful  and 
deliberate  manner :  she  went  herself  to  her  con- 
fidential solicitors,  Dunn  and  Wordsworth,  who 
had  prepared  her  settlement :  her  brother  Charles 
accompanied  her,  but  he  left  her  alone  with  Mr. 
Wordsworth ;  and  she  having  delivered  her  in- 
structions in  writing,  they  together  canvassed 
every  item,  particularly  the  annuity  to  her  hus- 
band, whether  it  should  not  be  void  if  he  at- 
tempted to  sell  it,  but  she  at  length  determined 
not  to  fetter  it  with  any  conditions  ;  "  express- 
"  ing  a  hope,  that  the  lesson  he  had  received 
**  would  produce  an  amendment  in  his  habits ;" 
the  draft  was  sent  to  her,  some  trifling  altera- 
tions,  principally  in   the  wording   of  it,  were 
suggested ;  the  will  was  then  engrossed,  and  on 
the.  23d  of  November  the  deceased  again  went 
to  the  office ;  the  will  was  all  read    to  her ; 
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1828.      <*  she  expressed  her  entire  satisfaction  and  ap- 
18th  Deo.     "  proval  thereof:"  and  it  was  then  executed  and 

attested  by  the  two  Dunns  and  Wordsworth. 

V.  After  this  deliberate  testamentary  act,  it  is  use- 

RoBiNsoK.  Yq^  to  be  drawing  inferences  from  affectionate 
conduct,  or  from  declarations,  that  it  was  a  mere 
temporary  disposition :  and  what  removes  all 
suspicion  that  this  will  was  made  under  the  in- 
fluence of  the  brother  is,  that  on  going  to  Dunn 
and  Wordsworth,  either  for  the  instructions,  or 
the  execution,  she  was  actually  accompanied  by 
her  husband  in  the  carriage  who  lifted  her  out 
of,  and  into,  the  carriage,  but  did  not  go  into  the 
office.  Indeed,  the  provision  made  for  the  hus- 
band is  a  liberal  one,  and,  being  by  annuity,  was, 
in  some  degree,  guarded  against  his  future  impru- 
dence. Why  should  he  not  have  been  satisfied? 
On  his  marriage  he  was  without  a  farthing  in  the 
world  :  since,  he  had  been  much  embarrassed : 
in  short,  he  ought  to  have  been  very  thankful 
for  such  a  bountiful  bequest.  A  suggestion, 
that  this  act  was  not  the  deliberate  wish  and 
permanent  intention  of  the  testatrix,  was 
founded  upon  the  declarations  of  the  deceased, 
which,  if  really  made,  were  probably  uttered  in 
order  to  get  rid  of  importunity,  or  to  impose. 

On  the  27th  of  April,  Mynn  quitted  the  rules 
of  the  King's  Bench.  The  deceased  was  at  that 
time  in  a  very  precarious  state ;  her  cancerous 
disorder  was  advancing;  she  was  confined  to 
her  house,  and  was  only  carried  down  stairs  to 
a  sofa  in  the  drawing  room.  An  attempt  was 
made  to  induce  her  to  advance  2000/.,  in  order 
to  set  Mynn  up  in  business  ;  but  it  was  found 
that  the  trustees  had  not  even  the  power  to 
make  such  an  advance.     Whether  the  deceased 
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leaily  wished  for  this  measure,  and  was  disap-       i^^- 
pointed  and  angry,  is  not  very  material,  for  she     i8ih  Dec 
does.no  act  in  consequence  of  it  till  the  testa-       ^ — 
mentary  act — the  subject  of  the  present  suit.         ^    v. 

Whatever  declarations  were  made  at  this  time 
under  the  feelings  of  irritation,  were  accompanied  t^J^j^^i^.^ 
by  no  immediate  act,  and  therefore  amounted  to  tenUoo..  if  on- 
nothing.     The  Court  always  looks  to  declara-  by  any  imme- 
tions  of  this  kind  with  great  caution,  and  more  ^wtjril^k!^ 
especially  so  under  the  circumstances  of  this  "J°So1i*  m?*** 
case.     Their  weight  in  all  cases  depends  much  their  wiight 

1  ii/»i  •  a\      A^  depend*  upon 

upon  the  whole  of  the  circumstances  that  ac-  aii  ciroam- 
company,  and  are  connected  with,  such  decla-  JlJ^^ng!!^" 
rations.     They  are  liable  to  be  insincere  on  the  ^^^^  ^^^ 
part  of  the  deceased,  or  if  sincere,  the  effect  of 
a  mere  transient  feeling ;  they  are  liable  to  be 
misapprehended,  and  their  extent  exaggerated ; 
they  are  liable  to  be  misrepresented  by  others, 
or  they  may  even  be  an  after-thought  invented 
to  prop  up  a  weak  and  defective  case ;  and,  in 
the  present  instance,  many  of  the  declarations 
are  considerably  exposed  to  this  latter  suspi- 
cion, namely,  that  they  were  either  invented  by 
the  witnesses,  or  by  those  who  have  imposed 
them  on  the  witnesses,  and  made  them  fancy 
that  such  declarations  were  made.     In  short, 
the  Court  can  venture  to  place  little  reliance  on 
them  when  connected  with  the  account  given  of 
the  factum ;  which  in  all  cases  is  the  main  con- 
sideration, but  which,  in  this,  in  a  more  especial 
manner  demands  the  attention  of  the  Court :  and 
to  the  account  of  it  I  now  proceed. 

In  the  latter  end  of  May — the  particular  day 
is  not  fixed — Mynn,  the  husband,  went  to  one 
Whitehead  in  Boyle-street,  and  desired  him  to 
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draw  a  will  for  the  deceased  immediately,  giving 
every  thing  to  him,  the  husband ;  Whitehead, 
witli  the  assistance  of  his  brother,  drew  up  the 
instrument,  leaving  a  blank  for  the  date ;  and  in 
three  or  four  hours  afterwards  Mynn  returned, 
and  the  instrument  was  delivered  to  him  to  get 
it  executed.  With  this  sudden  haste  was  the 
instrument  prepared  !  Mynn  himself,  if  White- 
hcEid  speaks  truly,  was  surprised  that  such 
should  be  the  intention  of  the  deceased  :  or  he 
might  say  so,  in  order  to  diminish  Whitehead's 
surprize :  A  priori,  therefore,  the  thing  was 
improbable,  which  renders  some  of  the  declara- 
tions now  brought  forward  not  very  credible, 
and  throws  an  increased  doubt  over  them.  This 
is  the  account  of  the  drawing  up  of  the  will : 
the  instructions  given,  not  by  the  deceased  but 
by  the  husband — the  executor  and  universal 
legatee.  The  execution  was  on  the  second  of 
June :  the  three  attesting  witnesses,  Dr.  West, 
Thain  Wright,  and  Mr.  Robert  Hone,  were  on 
that  morning  fetched  by  the  husband  from  Ham- 
mersmith— about  three  miles  distant. 

West  states,  he  took  the  will  up  stairs  to  the 
deceased  and  said  to  her;  "  As  she  was  better 
"  she  could  sign  her  will.  She  replied,  '  Yes,  I 
*'  will :'  he  then  said,  '  Now,  Ma'am,  you  know 
"  the  contents  of  this  will,  as  it  is  a  gift  of  all 
"  your  property  to  your  husband.'  The  de- 
"  ceased  repHed,  '  Yes,  I  do :'  she  then  signed 
"  it."  This  is  the  whole  account,  in  substance,  of 
what  passes  at  the  subscription.  "  He  brought 
'  it  down  again  with  her  signature  to  it.  The 
'  thiee  attesting  witnesses  then  went  up  stairs : 
&<4ecea8ed,  repeating  after  West,  acknow- 
I  the  signature  and  published  it  as  her 
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"  will,  but  said  nothing  else ;  and  the  witnesses       ^^^' 
"  attested  it."  isuTd^. 

Now,  this  is  the  summary  and  substance  of  ^ — 
the  act  of  execution,  even  giving  credit  to  West's,  ^  ». 
the  most  favourable,  account  of  it.  The  husband 
procured  a  merely  formal  execution — not  indeed 
a  formal  one,  for  the  will  was  not  read  over; 
nor  signed  in  the  presence  of  the  witnesses : 
the  husband  himself  was  present :  the  de- 
ceased was  confined  to  her  bed,  within  nine 
days  of  her  death ;  her  approaching  dissolution 
faUy  known  to  the  husband :  and  by  this  will,  so 
drawn  up  and  so  executed  through  the  agency 
of  the  husband,  the  former  will — so  deliberately 
made  only  seven  months  before — is  to  be  swept 
away,  and  every  thing  given  to  this  husband ! 

Tlie  act  itself  and  the  mode  of  effecting  it  are 
each  so  indicative  of  fraud  and  undue  influence 
on  the  part  of  the  husband,  that  it  could  hardly 
be  sustained  by  the  testimony  of  the  most  re- 
spectable witnesses :  the  facts  would  be  insuf- 
ficient. 

The  deceased's  capacity  was  not  gone — her 
mind  viras  not  affected  by  delirium,  but  she  was 
extremely  weak,  labouring  under  a  painful  dis- 
order, taking  laudanum  to  lull  her  sufferings — 
and  in  the  hands  of  this  husband — the  active 
agent  in  the  whole  business ;  so  that  it  could 
hardly  fail  to  be  considered  as  an  act  done  under 
undue  influence  and  imdue  marital  authority. 
If  the  deceased's  mind  and  wish  had  really  gone 
with  this  new  disposition,  it  is  hardly  credible 
but  that  either  her  own  solicitors,  Dunn  and 
Wordsworth,  or  at  least  some  respectable  solici- 
tor, would  have  been  called  in  to  receive  the  in- 
structions from  herself:  and  that  he,  her  medical 
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1828.       attendant,  Mr.  White,    and  some  of  her  own 

18th  Dec     acquaintance  in  the  neighbourhood,  would  have 

been  summoned  to  attest  the  regidar  execution. 

Mynn 

«.  The  mode  adopted  could  hardly  have  been  re- 

But  who  are  the  witnesses  that  the  Court  is  to 
rely  upon,  even  for  this  account  of  the  factum? 
and  how  has  the  cause  been  conducted?  Of 
John  Mynn  himself  the  history  has  been  already 
given.  The  drawer,  Whitehead,  describes  him- 
self to  be  "a  certified  conveyancer  and  in  the 
''  habit  of  transacting  annuities:"  he  has  been 
frequently  concerned  in  negotiating  loan^  of 
money  for  various  persons,  and  in  April  1825, 
procured  840/.  by  way  of  annuity  for  John 
Mynn :  he  has  also  lent  money  to  him  ^^  to  the 
"  amount  of  upwards  of  3,000/."  Such  is  Mr. 
Whitehead's  line  in  the  profession,  and  such  his 
connexion  with  Mynn:  he  supplied  him  with 
money  on  annuity,  and  became  his  creditor  for 
upwards  of  3,000/. :  he  continued  his  confidential 
adviser  during  his  imprisonment ;  and  attempted 
to  prove  under  the  bankruptcy ;  but  Springett, 
the  assignee,  (Mynn's  own  witness)  states,  that 
"  Whitehead  appeared  in  person — produced  an 
**  account — all  the  creditors  exclaimed  against 
"  it — the  commissioners  rejected  it — he  did  not 
"  prove  any  debt — he  was  not  allowed  to  prove 
"  — he  was  proposed  as  assignee,  but  the 
''  conmiissioners  said,  '  That  could  not  be 
"as  he  was  not  allowed  to  prove.' "(a)  Such 
was  Mynn's  selected  drawer  and  associate. 
In  all  Mynn's  transactions  before,  at,  and  after 

(a)  €%mUi\iiiiM»\\\  Kr.  Whitehead  answered,  <«  that  under 
<«  Koy'  issued  against  Mynn,  he  took 

iprore,  nor  offer  to  prove,  a  deht'* 
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the  death  of  the  deceased.  Whitehead  has  been       ib28. 
his  agent   and  adviser,    and  has  been  twice     isui  d^. 

examined  in  this  cause :  he  admits,  that  **  he       

"  cannot  swear  he  is  wholly  disinterested  in  the  «, 

"  event  of  this  suit,  as  the  producent  is  indebted 
*'  to  him  in  a  sum  of  money,  which  he  expects 
"  in  any  case  to  recover,  but  he  should  get  im- 
'' mediate  payment  if  the  producent  should 
"  succeed/'  This  witness  entertains  some  dis- 
tractions about  propriety,  which  are  rather 
difficult  to  be  understood.  On  the  22d  inter- 
rogatory he  says,  "  It  was  in  consequence  of 
''  the  producent  being  then  indebted  to  him  in  a 
'*  large  sum  that  he  did  not  attend  the  execution 
''  of  the  will,  and  he  did  not  for  the  same  reason 
"  send  one  of  his  clerks :  he  was  of  opinion  it 
**  would  not  be  either  decent  or  prudent  for  him, 
"  being  a  creditor  of  the  producent,  to  do  so :" 
and  yet  "  being  a  creditor  of  the  producent," 
and  "  not  wholly  disinterested  in  the  event  of 
''  the  suit,''  he  thinks  it  not  indecorous  to  be  the 
agent  and  adviser  in  the  conduct  of  the  suit ;  to 
consult  repeatedly  with  Mynn  and  his  proctor, 
though  he  must  have  been  informed  that,  as  the 
drawer  of  the  will,  it  was  necessary  he  should 
be  examined :  and  he  has  been  twice  examined 
on  very  material  points.  The  evidence  of  a 
person  so  mixed  up  with  the  transaction  is  en- 
titled to  no  great  credit ;  nor  does  the  conduct  of 
the  business  exonerate  it  from  the  suspicions 
which  otherwise  attach. 

The  first  subscribed  witness  ts  Whitney  Mil- 
borne  West :  he  was,  as  I  have  said,  an  apothe- 
cary practising  at  Hammersmith  for  many  years, 
but  has  recently  obtained  a  Scotch  diploma,  and 
practises  as  a  physician ;  still  however  he  carries 
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on  the  business  of  an  apothecary  which  is  con- 
ducted fora  salary  by  an  assistant,  Thain  Wright, 
another  subscribed  witness.  Dr.  West,  on  the 
interrogatories,  makes  an  apology  for  his  depo- 
sition in  chief,  in  respect  to  the  presence  of  the 
husband  at  publication,  and  attributes  the  error 
to  the  defect  of  his  memory,  occasioned  by  an 
accident ;  and  Mynn's  counsel  also  make  that  the 
ground  of  apology  for  the  inconsistencies  of  his 
evidence;  and  it  would  be  advantageous  and 
fortunate  for  this  witness  if  all  the  contradictions 
in,  and  to,  his  evidence  could  be  attributed  to 
the  same  cause :  he  has  long  been  intimately 
acquainted  with  Mynn  and  in  some  degree  con- 
nected with  him — his  son  was  Mynn's  partner, 
and  married  Mynn's  sister  a  few  days  after 
Mynn  married  the  deceased :  that  son  also 
became  a  bankrupt :  indeed  Dr.  West  himself 
was  likewise  a  bankrupt — twelve  or  fourteen 
years  ago :  bankruptcy  seems  almost  infectious 
among  these  parties :  he  was  not  only  specially 
fetched  to  attest  this  will,  and  took  with  him  his 
assistant  Wright  and  his  friend  Hone ;  but  the 
will  was  placed  in  his  custody ;  he  attended  on 
the  death ;  he  sealed  up  the  effects ;  he  has  been 
throughout  the  suit  an  active  agent :  it  is  true, 
that  on  both  his  examinations  he  says,  "  he  had 
"  no  meetings  with  any  person  on  the  subject  of 
"  this  cause  save  to  be  produced  as  a  witness — 
"  simply  that:"  and  yet  he  has  been  constantly 
at  the  proctor's  office;  he  has  been  down  to 
Oxford  in  searchof  Hone,  and  went  with  William 
Myun  to  Winchester  for  the  same  purpose ;  nay, 
the  proctor  in  tl|<&  cause,  who  has  been  himself 
interrogatory :  "  Re- 
iquent  communication  with 
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George  Whitehead,  Whitney  Milborne  West, 
and  William  Mynn,  who  called  almost  daily 
at  his  office  in  respect  to  this  cause;"  and  yet 
Dr.  West  says,  "  He  has  had  no  meetings  with 
"  any  person  respecting  it."  To  point  out  all 
the  circumstances  that  induce  me  not  to  place 
entire  reliance  on  Dr.  West  is  unnecessary:  but 
I  shall  advert  to  one  or  two  presently. 

The  other  two  attesting  witnesses  are,  Thain 
Wright  and  Robert  Hone :  and  they  are  in  direct 
contradiction  to  each  other  on  several  points; 
to  which  the  Court  is  to  give  most  credit,  or 
whether  much  to  either,  may  be  a  matter  not 
essential  to  be  decided.  Mynn  himself  has 
attempted  to  discredit  Hone ;  but  he  is  his  own 
witness,  and  before  he  was  produced,  and  when 
it  was  held  out  that  he  could  not  be  produced, 
he  was  described  as  a  highly  respectable  per- 
son ;  and  anxiety  was  shown  to  plead  his  good 
character  and  handwriting.  Whitehead,  on  the 
sixth  interrogatory,  says  ;  **  West  acquainted 
"  him  that  Hone  was  a  very  respectable  gentle- 
"  man  living  upon  his  fortune."  West  deposes, 
that  "  he  carried  Hone  with  him  on  account  of 
"his  respectability  to  witness  the  will."  Yet 
he  was  not  produced,  and  affidavits  were  exhi- 
bited to  account  for  his  non-production.  And, 
on  the  14th  of  November  1827,  Dr.  West  and 
Thain  Wright  made  oath,  **  that,  in  consequence 
of  certain  pecuniary  transactions,  Robert  Hone 
left  this  country  on  or  about  the  22d  of  June 
"last,  and  as  they  verily  believe,  has  never 
since  returned,  nor  do  they  know  where  or 
in  what  country  he  is  at  present  residing." 
Stating,  therefore,  without  reserve,  that  he  had 
left  the  kingdom^ 

VOL.  II.  o 
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1828.  Considerable  evidence  has  been  gone  into,  in 

istb  Dm.     order  to  show  that  Mynn  could  not  have  pro- 

duced  Hone ;  and  it  is  clear  that  he  was  embar- 

V.  rassed  and  in  concealment :  he  had  engaged  in 
RoBiMsoH.  ^  joint  stock  company,  and  was  liable  to  be 
made  in  some  manner  responsible  for  the  en- 
gagements of  that  company ;  and  he  certainly 
wished  to  keep  out  of  the  way.  Dr.  West'fc 
expression  is, ''  that  he  had  absconded :"  but  that 
term  is  not  very  applicable,  when  it  appears  that 
Hone  regularly  gave  up  his  house  (at  least 
his  aunt's  house),  had  his  goods  packed  up  by 
an  upholsterer,  Eaton,  and  laden  in  open  day  oa 
a  van ;  and  that  the  same  person,  Eaton,  was  left 
as  his  agent  to  let  the  house.  Hone  himself 
was  several  times  in  town  in  July  and  August^ 
he  and  his  friend  and  solicitor,  Norcutt,  dined 
at  West's  on  the  3d  of  August.  Without  en- 
tering into  a  detail  of  the  circumstances  (for 
after  all  it  is  but  a  subordinate  matter,)  the  re- 
sult on  my  mind  is,  that  not  only  was  there  a 
want  of  due  diligence  used  to  find  him,  or  to 
convey  to  him  a  letter,  but  that  contrivances 
were  used  by  Mynn's  agents  to  induce  him  to 
keep  out  of  the  way,  by  holding  out  the  terror 
of  injunctions  and  legal  proceedings  againirt 
him. 

The  proctor,  it  seems,  trusting  entirely  to 
Whitehead,  West,  and  Mynn,  took  no  steps  tto 
find  this  attesting  witness :  he  did  not  go  to 
Hammersmith,  nor  send  a  clerk ;  nor  cause  ad- 
vertisements to  be  inserted.  It  4oes  not  appear 
that  he  even  gave  any  directions  as  to  the  best 
mode  of  inquiry  and  the  means  to  be  used: 
he  merely  advised,  and  the  advice  was  proper 
enough,  '*  that  every  exertion  should  be  made 
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''  to  find  the  attesting  witness,  as  it  would  cer-       ^888. 
"  tainly  be  expected  by  the  Court."                           isibo^ 
If  this  be   the  general    mode   of   practice,       

Myrn 

I  Strongly   recommend  the  introduction  of  a         ». 
different  system ;  and  for  these  reasons.     The    ■<>*«''*<^"- 
proctor  is  the  doniinus  litis — ^he  is  responsible  jbe  proctor  be- 
to  the  Court  for  the  purity  of  the  proceedings —  nui  litu"  u"w- 
the  interests  of  the  suitor  are  intrusted  to  him—  JJI^I^rt  for?ho^ 
ilatQtes  have  been  passed  to  protect  him  in  pantjoftbo 
the  exclusive  practice  of  his  profession — no 
person  can  use  his  name,  nor  participate  in 
lus  profits.     If  the  scene  lies  in  the  country, 
at  a  distance,  it  may  be  necessary  to  employ 
odier  agents — ^a  country  solicitor  or  some  other 
nibstitute;  but  here,  in  London,  or  at  a  short 
distance,  the  necessary  inquiries  should  not  be 
devolyed  or  intrusted  to  a  Mr.  Whitehead,  or  to 
a  Dr.  West,  or  a  Mr.  Mynn,  who  are  to  come 
daily  to  the  proctor's  office,  in  order  to  consult 
€Q  die  conduct  of  the  cause ;  and  who  are  after- 
tirds  to  be  material  witnesses  in  the  cause.    If 
inquiries  had  been  made  of  these  persons,  parti- 
cularly of  Hone's  friend.  Dr.  West,  when  he  last 
IMT  Hone  ?  Who  was  his  agent  and  packed  up 
his  goods?  Who  was  his  solicitor?  Dr.  West  must 
have  answered,  ^^  I  saw  my  neighbour  Mr.Eaton, 
pocking  up  Hone's  goods  in  July,  he  himself 
WIS  present ;  he  and  Mr.  Norcutt,  his  solicitor, 
were  at  my  house  and  dined  there  on  the  3d 
of  August."    Would  it  not  have  been  nearly 
evident,  that  if  a  confidential  letter  had  been 
ant  either  to  Eaton,  or  to  Norcutt,  to  be  con- 
veyed to  Hone,  stating  the  importance  of  his 
hfl^ng    examined,    and   that   every  precaution 
ahoald  be  taken  that  his  place  of  residence  should 
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1828.      not  be  disclosed,  that  a  communication  migh 
istb  Dec.    have  been  had  with  Hone. 

I  do  not  blame  a  young  practitioner  for  no 
taking  these  steps ;  but  if  proper  means  had  bee 
resorted  to,  thev  could  not  have  failed  to 
Hone :  Eaton  and  Thorpe  both  saw  him  severa  _ 
times  between  July  and  the  beginning  of  Au — 
gust ;  tliey  spent  the  evening  with  him  at  Mrs— i 
Jefferson's  on  the  8th  of  August :  Norcutt  wen 
with  him  to  Winchester  on  the  9th  of  August 
Hone  was  then  uneasy  about  this  will,  and  de 
sired  Eaton  to  call  upon  Mynn's  proctor;  ancf 
the  fact  is  now  admitted,  that  Eaton  did  call 
left  his  card  of  address  on   the   24th   of  thai 
month.     It  is  said  that  it  is  not  every  card  tha 
would  cause  inquiry,  but  Whitehead  had  bee: 
there  that  very  day;   and  this,  when  coupl 
with  the  entry  in  the  office  diary,  "  Mr.  Eaton 
'*  Mynn  r.  Robinson,"  would  almost  necessarily^ 
lead  to  some  investigation,  whether  Hone  could 
not  be  found.     From  that  entry  it  is  clear  Eaton 
did  call,  and  about  this  very  cause;  though  both 
the  proctor  and  his  clerks  depose,  that  they 
have  no  recollection  of  any  communication  about 
Hone. 

The  accuracy  of  this  evidence,  "  that  they  do 
not  recollect  it,"  cannot  be  doubted;  but  this 
only  confirms  the  Court  in  the  expediency  of  the 
improved  practice  just  recommended:  viz.  that 
the  proctors  should  themselves  inquire  about  the 
witnesses;  for  if  the  proctor  and  his  clerks  had 
felt  the  duty  cast  upon  them  of  finding  out  Hone, 
they  would  ujk)u  Eaton's  coming  from  Hammer- 
smith, where  they  must  have  learnt  tliat  Hone 
lately  resided,  and  on  finding  that  Eaton  came, 
about  this  cause  and  had  left  his  card  of  ad- 
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dress,  have  made  inquiries  at  that  time :  indeed       i^^s. 
they  would  have  made  inquiries  long  before —      isthDec. 

whether  he,  Eaton,  had  seen  Hone,  and  could        

give  them  any  information  about,  or  convey  any         ». 
letter,  to  him. 

The  expression  of  Hone's  uneasiness  to  Eaton, 
on  the  8th  of  August,  is  in  some  measure 
confirmed  by  one  of  Mynn's  own  witnesses, 
Matanle,  a  solicitor,  who,  in  October  mentions, 
that  Hone  had  declared  '^  he  did  not  see  the 
deceased  sign  the  will,  and  that  he  and  Wright 
signed  below  stairs."  It  is  pretty  clear  then, 
that  these  parties  had  fears  about  Hone's  evi- 
dence, and  had  reasons  for  wishing  to  keep  him 
out  of  the  way :  they  considered  him  so  far  a 
person  of  respectability,  that  he  would  dis- 
close the  truth,  however  he  might  have  been 
induced  to  set  his  name  as  a  witness  to  this 
will. 

There  is  another  circumstance,  respecting 
the  mode  of  conducting  the  cause  to  which  I 
reluctantly  advert ;  but  it  is  impossible,  consist- 
ently with  my  duty,  to  pass  it  over  without 
observation.  I  mean  the  delay  in  the  exami- 
nation of  the  witnesses  on  the  condidit :  that  plea 
is  dated  the  11th  of  July,  and  was  admitted 
on  the  caveat-day,  in  August,  yet  the  first  wit- 
ness was  not  examined  till  the  5th  of  November. 
The  inability  to  find  the  third  witness  was  no 
reason  for  postponing  the  examination  of  the 
other  two ;  for  Hone  might  possibly  have  ap- 
peared at  any  time,  and  the  previous  examination 
of  two  would  at  least  have  expedited  the  matter, 
if  attended  with  no  other  advantage :  but  the  loss 
of  time  is,  in  this  case,  the  least  important  part 


Mynn 

r. 

ROBINiON. 


200  CASES    DETERMINED    IN    THE 

1828.  "  husband  all  her  property,  as  her  brothers  had 
igth  D^^  *'  refused  her  money  of  her  own  to  give  him ;  that 
"  a  will  had  been  prepared,  by  her  directions, 
''  through  her  husband,  which  she  was  anxious 
*'  immediately  to  execute,  and  that  deponent 
**  should  witness ;  but  as  she  was  then  ill  and 
^^  much  agitated,  the  deponent  said  '  do  not  agi- 
"  tate  yourself,  leave  that  to  a  future  day:* 
"  upon  which  she  said  nothing  further  on  the 
"  subject." 

Now  I  should  have  doubted  this  evidence 
much,  even  if  the  witness  had  been  examined 
immediately,  and  had  not  been  employed  as  an 
active  agent  in  the  manner  he  has  been ;  but  I 
suspect  it  much  more  when  I  look  to  this  delay, 
and  to  the  other  circumstances  of  the  case  to 
some  of  which  L  must  presently  advert ;  nor 
indeed  am  I  convinced  that  if  he  had  been  ex- 
amined soon  after  the  admission  of  the  condidit^ 
this  woruld  have  formed  part  of  his  evidence. 

For  the  sp.ke,  then,  of  general  practice,  and 
to  protect  the  purity  of  proceedings — which  is  of 
importance  more  extensive  than  this  individual 
case  —  I  recommend  that  attesting  witnesses 
should  be  forthwith  examined,  while  the  facts 
are  fresh  in  their  minds,  and  before  false  im- 
pressions can  be  made  upon  them  :  and  further, 
that  persons  who  are  necessary  witnesses,  as 
attesting  witnesses  are,  or  any  others  who  are 
intended  to  be  examined,  should  not  be  em- 
ployed as  the  advisers,  agents,  and  conductors 
of  the  cause. 

I  come  then  to  the  account  of  the  execution, 
and  it  is  to  be  observed,  that,  on  the  responsive 
allegation,  Mynn  has  introduced  fresh  witnesses 
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to  the  execution  ;  to  previous  declarations  and       i*^- 

to  subsequent  recognitions  :  particularly  three  lilhD^. 

servants — a  footman  and  coachman  who  are  still       

in  his  service,  and  a  house-maid  who  lived  with 
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hhn  some  time  after  the  deceased's  death.     It    ^**''*^"- 


sometimes  happens  that  fresh  evidence,  intro- 
duced to  prop  up  a  failing  cause,  only  the  more 
completely  overturns  it. 

The  coachman  says  :  "  The  footman  brought 
''  a  message  at  six  in  the  morning  to  get  ready 
'*  one  of  the  carriage  horses  as  soon  as  possible : 
Mynn  came  soon  afterwards — he  had  never 
rode  a  carriage  horse  before :  he  said,  he  was 
''  going  to  Hammersmith — he  should  not  hurt 
"it — deponent  let  him  out  of  the  gates:  it 
**  might  be  near  seven  o'clock."  Here  then 
was  a  sudden  and  hasty  plan — nothing  was 
arranged  the  day  before  with  Dr.  West ;  if  he 
was  there  at  all  on  the  first  of  June. 

Elizabeth  Price,  the  housemaid,  gives  a  very 
di£ferent  account :  "  there  was  no  haste,  nor  was 
it  at  that  early  hour — the  deceased  herself  gave 
the  directions :"  she  deposes  to  various  previous 
declarations — that  the  deceased  was  quite  alert, 
and  that  the  matter  was  previously  arranged : 
**  two  or  three  days  before  the  deceased  told  her 
"  that  West  and  two  gentlemen  were  coming, 
**  and  she  was  to  show  them  into  the  parlour." 
Here  is  not  one  word  of  West  being  diere  the 
day  before :  "  deceased  told  her  this  as  she  was 
**  in  the  bedroom  dressing  her."  Not  speaking 
of  her  as  excessively  weak,  and  confined  to  her 
bed :  indeed,  on  the  following  article,  she  speaks 
to  a  recognition  two  days  afterwards.  **  She 
was  happy  she  had  done  what  she  said  she 
would  do  . . .  .deponent  was  dressing  her,  was 
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1828.  ''  lacing  her  stays  :  the  deceased  did  not,  how- 
''  ever,  go  down  stairs  for  some  time  afterwards 
•*  on  that  day."     So  that  here  is  this  poor  wo- 

^^""  man,  within  a  week  of  her  death,  dying  of  a 
RoBiNtoN.  cancer  in  the  breast,  up  dressing,  having  her 
stays  laced,  going  down  stairs,  though  she  had 
taken  to  her  bed  some  days  before,  and  was  in 
her  bed  when  the  will  is  alleged  to  have  been 
executed. 

This  is  the  sort  of  adminicular  evidence  pro- 
duced. I  cannot  give  much  credit  to  this  recog- 
nition ;  and  I  may  as  well  now  notice  another, 
to  which  the  footman  is  brought  to  depose  on 
the  day  after  the  alleged  execution :  this  witness 
says,  ^^  he  met  Mynn  on  the  top  of  the  stairs, 
'^  who  asked  him  to  go  into  the  deceased's  room: 
"  deponent  asked  her  how  she  was — she  an- 
**  swered,  better  ;  and  added,  '  I  have  made  a 
"  fresh  will  and  left  every  thing  to  your  master 
'*  for  his  kindness  to  me.' "  Now  this  story  is 
not  very  probable,  and  I  must  consider  it,  in 
conjunction  with  other  circumstances,  before  I 
can  give  it  much  credence. 

To  return  then  to  the  evidence  of  the  execa- 
tion :  West,  Wright,  and  Hone  had  arrived : 
Price  told  the  deceased,  that  West  and  another 
gentleman  were  come :  she  seemed  quite  pleased ; 
asked,  "  What  sort  of  a  gentleman  ?"  It  was  a 
short  stout  gentleman :  the  deceased  said,  "  she 
"  dared  say  it  was  Mr.  Hone."  This  was  a  lucky 
guess ;  for  it  does  not  appear  that  she  had  ever 
seen  Hone,  and  his  being  brought  is  (according 
to  West)  West's  own  act;  and  he  admits  '*  that 
"  Hone  had  never  seen  the  deceased  before  the 
•*  2nd  of  June,"  and  so  says  Wright.  Price 
states,  ^*  she  was  then  sent  down  to  call  up 
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'*  West :  she  went,  delivered  the  message,  and       1K8. 

'*  West  went  up  alone,  with  papers  in  his  hand. 

'^  The  deceased  desired  her  to  fetch  a  candle ; 

**  she  fetched  it,  placed  it  on  the  table ;  West 

"  was  standing  by  the  bed  reading  some  writ-     "•■*"^"* 

"  ings  out  loud  to  the  deceased,  which  he  con- 

''tinued  during  all  the  time  she  was  in  the 

""room;   she  seemed  very  attentive,   laughed, 

"talked    to  him,  and    seemed   quite  pleased 

"  while  West  read  to  her."    Now  West  says,  he 

did  not  read  the  paper  to  her ;  but  how  incau- 

tkras  it  was,  on  the  part  of  Mynn  and  of  his  ad- 

Tiaers,  not  to  have  had  the  other  witnesses  up  to 

hear  this  reading,  and  laughing,  and  talking, 

and  to  observe  these  pleasant  feelings. 

Tliis  witness.  Price,  states  further :  "  West 
**  continued  with  the^  deceased  no  great  while ; 
"  he  soon  went  down  stairs :  in  not  quite  an  hour 
**  afterwards  West,  Wright,  and  Hone  returned 
^  into  the  bed-room  :  deponent  came  out  of  the 
**  dressing-room  and  opened  the  door  for  them 
**  ---^they  remained  therein  about  half  an  hour — 
''  deponent  went  down  stairs  and  saw  them  very 
**  toon  after  all  come  down  stairs."  She  adds, 
"When  West  was  reading  the  will  to  the  de- 
**  ceased,  Mynn  was  down  stairs  with  Wright 
"  and  Hone :  she  heard  him  talking  to  them." 

It  is  difficult  not  to  suspect  that  the  whole  of 
das  is  after-thought,  fabrication,  and  falsehood : 
it  is  difficult  to  make  a  fabricated  after-thought 
fit  well  in  with  a  former  fabrication :  truth  alone 
is  consistent.  Price's  account  is  materially  dif- 
ferent from  West's,  and  tends  to  throw  an  addi- 
tional suspicion  on  the  case.  According  to  his 
itory,  there  is  not  one  word  of  Price's  coming 
down  with  a  message  from  the  deceased ;  ]M[3rnfi 
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is  not  left  talking  to  Wright  and  Hone,  but  is 
up  stairs  in  the  adjoining  room:  West  states 
that  twice  :  there  is  no  reading  over.  West  not 
only  does  not  mention  it  in  his  deposition,  but 
on  the  thirty-first  interrogatory  he  admits  the 
negative.  At  first,  on  interrogatory,  he  had  an- 
swered, "  he  had  never  seen  the  will  before ;"  but 
afterwards  he  appears  to  have  recollected  what 
he  had  deposed  as  to  his  interview  on  the  1st  of 
June,  and  corrects  it  by  erasure  and  interli- 
neation. 

Now  as  to  the  date  and  sealing.  West  says, 
**  he  inserted  the  date ; "  Whitehead  says,  "  it  is 
"  in  the  handwriting  of  Mynn."  West  says, 
'*  the  seal  was  affixed  in  the  adjoining  room  be- 
"  fore  the  execution :"  though  he  had  said  before, 
in  chief,  "  that  he  had  no  recollection  of  the 
•*  matter." 

Price  says,  •'  she  carried  the  candle  into 
**  the  deceased's  bedroom."  Wright  says,  "  he 
"  did  not  take  notice  of  any  seal  when  he 
"  attested;"  Hone, — that  **the  seal  was  affixed 
•*  below  stairs." 

All  these  contradictions  and  variations  raise 
a  suspicion  that  truth  is  not  at  the  bottom  of 
this  account ;  and,  though  I  do  not  place  any 
sort  of  reliance  on  any  thing  that  Hone  says,  as 
forming  the  ground  of  my  judgment,  it  is  some 
confirmation  of  his  testimony  that  West  himself 
admits,  there  was  some  sealing  in  the  dining 
parlour,  namely,  the  sealing  up  of  the  will  in  an 
envelope. 

There  is  a  still  more  striking  contradiction  to 
West,  and  in  a  circumstance  that  involves  the 
whole  transaction  in  still  further  suspici(Mi« 
West  states,  both  in  chief  and  upon  interroga- 
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tones,  "  that  the  deceased  having  signed  the  1828. 
•*  will,  he  carried  it,  so  signed,  down  stairs,  and 
"  that  he  and  the  other  two  witnesses  returned 
"  immediately  up  stairs  (not  "  in  somewhat  less 
"  than  an  hour,"  as  Price  says,  but  immedi-  Ro^insow. 
ately) :  "that  the  deceased  then,  repeating  after 
'*  hhn,  acknowledged  the  signature  and  publish- 
''  ed  it  as  her  will,  and  that  he  and  the  other 
"  two  witnesses  attested  it  in  her  presence  and 
"  in  the  presence  of  each  other  :"  he  expressly 
says,  "  he  attested  it  in  the  presence  of  the  other 
"two  witnesses ;"  but  Wright  and  Hone  con- 
tradict this  and  assert,  that  when  West  brought 
down  the  instrument,  both  the  deceased's  name 
and  West's  were  subscribed  and  the  ink  was 
wet. 

West  then — the  principal  witness — the  sole 
witness  to  the  deceased's  subscription — is  di- 
rectly falsified  on  a  fact  which  could  scarcely 
have  escaped  his  attention,  and  respecting 
which  he  could  hardly  be  mistaken  through 
lapse  of  memory :  he  surely  must  be  laid  out 
of  the  case;  not  from  this,  alone,  but,  from  this 
and  from  a  variety  of  other  circumstances,  he 
cannot  be  relied  upon  as  to  any  one  fact.  Whe- 
ther he  did  really  go  up  stairs  and  the  deceased, 
in  the  dying  state  in  which  she  then  was,  did 
repeat  these  words  of  acknowledgment,  or  whe- 
ther the  witnesses  signed  below  stairs,  makes 
Qo  great  alteration,  in  my  judgment,  as  to  the 
insufficiency  of  the  evidence.  If  Hone  also  is 
falsified,  the  case  would  rest  upon  Wright  alone, 
and  it  would  be  impossible,  under  all  the  sus- 
picions of  this  case,  to  hold  his  evidence  suffi- 
cient. .  If  the  case  wa&  fair,  why  adopt  this 
extraordinary  mode  of  execution  ?  It  is  iiot  diffi- 
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18M.      cult  to  conjecture  why  West  should  write 

name  fresh  before  producing  the  will :  it  might 
induce  the  other  witnesses  the  more  readily  to 
add  their  names  to  the  attestation :  but  if  they 
were  really  intended  to  be  carried  up  to  the  de- 
ceased, why  should  either  she  or  West  sub- 
scribe the  will  in  their  absence?  why  should 
not  they  have  heard  the  will  read  to  her,  when 
there  could  be  no  evidence  of  instructions  pro- 
ceeding from  her  ?  I  cannot  help  thinking  that 
the  very  proctor  in  the  cause  falsifies,  in  some 
degree,  the  story  of  West  and  Wright,  or  at 
least  proves  that  they  have  given  different 
accounts.  They  assert,  that  the  deceased  put 
her  forefinger,  or  her  hand  on  the  signature,  a^d 
acknowledged  it  to  be  her  handwriting :  that  is 
the  whole  ceremony  according  to  both  their  de- 
positions; but  the  story  which  had  been  told 
to  the  proctor  was  much  more  formal,  statingf^ 
among  other  particulars,  that  the  deceased  went 
over  the  signature  with  a  dry  pen.  The  two 
witnesses,  however,  mention  nothing  of  the 
ceremony  of  a  dry  pen ;  they  merely  say,  she 
touched  it  with  her  hand  or  finger:  and  yet, 
pretending  that  a  dry  pen  had  been  used,  might 
be  material,  and  be  a  wilful  though  a  false  sug- 
gestion ;  for  it  would  have  shown  greater  alert- 
ness and  activity  on  the  part  of  the  deceased 
both  in  mind  and  intention,  and  would  alao 
have  shown  her  ability  to  write,  and  be  a  corro- 
boration of  West — the  only  witness  to  the  sign- 
ing. On  the  other  hand,  if  she  was  not  able  to 
write,  it  accounts  for  Mynn  and  West  going  up 
stairs  together,  and  then  bringing  down  the  pa- 
per, as  if  just  signed  by  the  deceased  and  WesL 
The  case  is  not  wholly  without  evidence  create 
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ing  a  suspicion  of  that  kind ;  and  some  doubts  1B28. 
may  be  entertained  whether  Mynn  and  West 
went  into  the  deceased's  room  at  this  time; 
whether  they  did  not  merely  go  into  the  adjoin- 
ing room  and  then  bring  the  will  down  with  the 
two  signatures  with  the  ink  wet,  in  order  to  in- 
duce Wright  and  Hone  to  add  their  signatures. 

Mr.  White,  who  attended  the  deceased  at  this 
time,  and  who  appears  to  have  given  a  very  flair 
evidence,  describes  her  state,  and  is  entitled  to 
much  more  credit  than  Dr.  West,  and  the  asso- 
ciates and  servants  of  Mynn.  He  thus  relates 
tl^  condition  of  the  deceased,  and  I  see  nothing 
to  impeach  his  credit. 

**  From  October,  1826,  till  her  death,  he  was 
^the  constant  medical  attendant  of  the  de- 
•*  ceased :  he  frequently  observed  her  very  un- 
"  happy ;  and  with  spirits  depressed ;  they  in- 
'*  jBuenced  her  general  health :"  he  then  speaks 
to  her  lamenting  her  husband's  debts,  and  the 
htrassing  applications  to  her  to  liquidate  them, 
ind  on  the  fifth  article  says:  ''She  informed 
"  him  she  had,  by  will,  secured  to  her  husband 
*'  an  income  which  would  render  him  indepen- 
''  <knt ;  and  that  it  was  a  very  hard  thing  she 
^should  be  so  teazed,  considering  the  liberal 
''  pmvision  she  had  so  made  for  him.'*  Here, 
then,  is  a  complete  recognition — in  her  last  ill- 
ness— of  the  will  of  1826,  and  it  corresponds 
with  Lady  Hunter's  evidence,  **  that  on  the  4th 
**  ct  May,  1827,  the  deceased  told  her  she  had 
*^  settled  all  her  affairs." 

The  state,  however,  of  the  deceased's  health 
is  more  completely  spoken  to  by  Mr.  White,  in 
tig  evidence  on  the  thirteenth  article.  "  Dur- 
"  ing  the  last  ten  days  of  her  life,  in  conse- 
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1828.      "  quence  of  her  bodily  powers  having  become 

18th  Dec.     "  ^^^y  niuch   wom   down  and   enfeebled,   she 

"  continued  in    bed."      Yet,   two  days    after, 

MYNN  a'  * 

V.  Price  says,  the  deceased  was  up,  and  being 
dressed.  "  Her  right  arm  was  almost  completely 
**  paralysed ;  and  her  hand  and  fingers  so  swol- 
**  len  that  for  several  weeks  before,  and  to  her 
"  death,  she  carried  the  same  in  a  sling :  depo- 
"  ponent  saw  her  write  a  cheque  with  the 
"  greatest  difficulty :  after  that  the  powers  of 
'*  her  arm  became  much  more  diminished ;  but 
**  her  mental  powers  continued  unimpaired  to 
**  the  last  day  he  saw  her,  and  this  was  the  day 
"  before  her  death.  When  Mynn  return^ 
**  home  from  the  King's  Bench  prison  her  re- 
'*  covery  was  hopeless :  her  death  might  have 
'*  happened  at  any  time." 

This  state  then  of  her  mental  powers  renders 
it  not  impossible  that  Mynn  and  his  agents,  in 
respect  to  this  paper,  did  not  venture  to  have 
any  communication  with  the  deceased,  lest  she 
should  refuse,  if  not  overcome  with  pain,  and 
laudanum,  and  extreme  weakness,  to  express 
an  acquiescence  and  repeat  the  words  dictated: 
but,  considering  her  extreme  debility — the  pain 
she  was  enduring,  that  she  was  taking  lauda- 
num to  lull  it ;  in  the  hands  of  this  husband  if 
she  did  acquiesce  so  far  as  to  repeat,  after 
West,  the  acknowledgment  of  the  signature 
and  the  words  of  publication,  it  would  not  prove 
satisfactorily  that  she  had  even  subscribed  the 
paper: — much  less  approved  it:  and  looking 
to  her  bodily  infirmities, — that  for  the  last  ten! 
days  she  had  been  confined  to  her  bed;  that 
her  right  arm  was  almost  in  a  state  of  complete 
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paralysis ;  that  the  hand  and  fingers  were  1^8. 
swoUeo,  SO  that,  several  weeks  before,  she  had  i^^  ^^e 
great  difficulty  in  signing  a  cheque,  and  that 
afterwards  the  powers  of  the  arm  became  much 
diminished;  yet  seeing  with  what  alertness 
West  describes  that  she  took  the  pen  and  made 
die  signature ;  seeing  how  well  the  signature  is 
written,  (for  the  names,  particularly  Mynn,  are 
written  freely  and  well),  and  finally,  that  the 
attesting  witnesses — two  of  them  at  least — do 
not  see  her  sign,  there  is  but  too  much  reason 
to  doubt,  whether  this  is  a  case  of  a  mere 
fiulure  of  proof. 

At  all  events  the  evidence  is  not  sufficient, 
in  my  judgment,  to  enable  the  Court  to  pro- 
Qomice  for  the  validity  of  this  will ;  and,  as 
the  husband  was  the  conductor  of  the  transac- 
tioQ,  and  has  resorted  to  such  a  mode  of  getting 
this  paper  drawn  and  executed,  it  is  my  duty 
to  accompany  the  sentence,  pronouncing  against 
the  will,  with  a  decree  condemning  Mr.  John 
Mymi  in  the  costs. 


MILLER  AND  ROSS  V.  BROWN.  2<M>>  ©•«• 


This  was  a  business  of  granting  probate  of  Ag^'^ftJ,^" 
the  will  of  Harriett  Miller,  widow,  and  was  pro-  ^•^^  of  her 

,  ^    .  •  i_        1  haibuia,  de- 

nuMed  by  two  of  the  executors  against  a  brother  iifnd  •  wui 

made  dariog 
^•vwtne  to  lier  exeootor  for  tefe  oottodf ,  inoh  deliverf,  coopled  with  other  reoognitioM. 
"nmiu^  in  a  Court  of  Probate,  to  a  repablication,  renderiog  it  a  new  will  of  whieh  the  exeostora 
^  tatiUcd  to  a  general  probate. 
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20th  Deo. 
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AND  Ro8t 

Brown. 


of  the  deceased  (also  an  executor)  and  a  party 
entitled  in  cUstribution  in  case  of  an  intestacy. 
The  will  purported  to  dispose  of  real  and  per- 
sonal property ;  it  was  made  during  covertulre, 
but  by  permission  of  the  husband,  who  waB 
acquainted  with,  and  approved  of,  its  contents : 
he  died  on  tiie  16th  of  December,  1825:  and 
his  widow  on  the  11th  of  September,  1827. 
The  evidence  fully  established, — ^that  after  the 
death  of  her  husband,  the  testatrix  frequently 
recognized  this  instrument  as  her  will ;  ex-* 
pressed  her  satisfaction  that  it  was  made ;  and 
that,  in  June,  1827,  she  delivered  to  one  of  the 
executors  a  tin  box,  which  she  informed  him 
contained  her  will  (and  in  which  it  was  found 
after  her  death),  and  on  ihe  evening  of  the  day 
on  which  she  so  left  the  tin  box,  she  declared  to 
Dr.  Chichester,  a  physician,  whose  daughter 
was  married  to  the  executor  referred  to,  "  that 
*'  she  had  that  day  deposited  her  will  with 
"  him." 


The  King's  Advocate  and  Haggard,  in  sup- 
port of  the  will. 

Lushifigton  and  Pickard,  contr^. 

Judgment. 

Sir  John  Nicholl. 

The  deceased  was  a  widow  at  the  time  of  her 
death :  and  whether  this  will  refers  principally 
to  real  property  ii|  not  for  me  to  inquire.  It  has 
been  said,  that  it  is  necessary  to  show  a  Te- 
publication  after  the  husband's  death,  afimo 
republicandi :  it  would  be  a  strange  doctrine  for 
this  Court  to  hold,  that  a  formal  republicatlWl 
is  necessary  for  a  will  of  personalty  where  no 
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publication  is  necessary :  custody  is  a  sufficient  i^^* 
poblication  of  personalty.  What  has  been  done  20th Dec. 
here  is  quite  sufficient.    Dr.  Chichester  speaks       

.  Miller 

to  a  very  strong  act  of  recognition,  which,  as  far     and  ross 
as  ccmcems  this  Court  and  a  disposition  of  per-      brown. 
flonal  property,  is  a  sufficient    republication. 
He  deceased  (within  three  months  of  her  death)  J^Sl^uori. 
brouirht  the  will  sealed  up  and  deposited  in  a  tin  "<**  neowMrj  in 
wa,  which  she  delivered  to  one  of  her  executors  to  which  no 
for  safe  custody,  and  so  it  remained  till  her  death,  lloJ^^H^  " 
and  was  then  found.     The  answers,  too,  admit 
the  depositing  and  finding. 

This  is  a  republication  to  all  intents  and  pur- 
poses, and  the  instrument  so  delivered  becomes 
a  new  will :  there  cannot  be  the  slightest  doubt 
as  to  what  her  mind  and  intention  were ;  she 
£d  not  consider  a  formal  republication  neces- 
laiy,  but  she  adhered  to  the  disposition. 

What  effect  this  paper  may  have  upon  the 
teal  estate  it  is  not  for  this  Court  to  determine, 
but  it  is  clear  that  the  executors  are  entitled  to 
a  general  probate. 


The  costs  may  be  paid  out  of  the  estate. 


MACKENZIE  V.  HANDASYDE.  1829. 


12Ui  Jao. 


Peter  Handasyde,  died  on  the  20th  of  No-  where  the 
Yember,  1824.  In  the  following  month,  Thomas  o^oii  wu 
Handasyde,  the  son  and  sole  executor  of  his  M*S^iuh^ut^^^^ 

▼ions  iiMtroc- 
tioMi^  Abtained — from  t  testator  of  eight j^nlj  one  month  before  detth,  bj  the  ion — the  penoa 
mWj  benefited — uid  hii  assooittes,  the  diipoiition  being  oontrarj  to  the  repeated  former  acta  of 
the  deeeased,  the  eleareit  proof  of  oapaoitj  and  frae  agf  qoj  la  neceisarj.    Codicil  proooonotd 
mpaaai,  and  the  son  ooodemned  in  eosta. 

p  2 
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1829.      will,  took  probate  thereof  and  of  a  codicil.    In 
i2u,j„.      Easter  term,  1827,  a  decree  "to  bring  in  the 
probate"  was  served  upon  the  executor  at  the 
instance  of  Allan  Mackenzie,  whose   legacy^ 
hamdasyde.  un^i^,.  tije  y^iw^  ^as  revoked  by  the  instrument 

proved  as  a  codicil.  The  will  was  dated  on 
the  7th  of  September,  the  codicil  on  the  2l8t 
of  October,  1824.  The  codicil  alone  was  op- 
posed . 

The  King's  Advocate  and  Adddlhis,  for  the  co- 
dicil. 

Lushifigion  and  Dodson^  contr^. 

Judgment. 

Sir  John  Nicholl. 

The  deceased  was  originally  a  common 
soldier,  but  by  merit  raised  himself  in  life,  and 
became  Sergeant  of  the  45th  Regiment.  In 
1795,  he  was  appointed  barrack-sergeant  at 
Porchester,  at  which  time  Mr.  Mackenzie,  the 
party  in  the  suit,  was  barrack-master.  In  1810, 
on  a  memorial  of  his  services  being  presented 
to  the  commander-in-chief,  he  was  rewarded  by 
an  ensign's  commission  in  the  Veteran  Batta- 
lion, went  on  service  to  Gibraltar,  and  returned 
in  1814.  He  was  then  appointed  to  the  First 
Royal  Veteran  Battalion,  which  he  joined  at  Ply- 
mouth, and  there  he  remained  tUl  the  regi- 
ment was  disbanded  in  1816.  In  that  year  he 
married  Miss  Murray,  his  second  wife,  who 
died  in  May  1823.  In  August  the  deceased 
removed  to  Hilsea,  where  he  resided  for  some 
time  with  Mackenzie;  and  he  afterwards  re- 
moved to  a  small  house  next  door,  in  which  he 
died  on  the  20th  of  November  1824. 


Mackenzie 

V. 
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While  the  deceased  was  barrack-sergeant  at       ^®^- 
Porchester,    a    great    friendship  was    formed      i^u,  jao. 
between    him   and  the  barrack-master,   Mac- 
koizie,  notwithstanding  their  disparity  in  rank ; 
and  this  mutual  attachment  continued  till  the    »^""^^»^''»- 
death' of  the  deceased.     How  far   Mackenzie 
was  instrumental  in  procuring  his  commission, 
does  not  appear,  but  it  is  pretty  evident  that 
he  assisted  the  deceased  with  money  to  fit  him 
oat  for  Gibraltar  in  1810,  and  on  the  death  of 
his  second  wife,  it  was  to  Mackenzie's  house 
that  he  retired ;  he  was  an  inmate  there  for  some 
time,  then  took  a  house  next  door,  and,  in  two 
wills  now  exhibited,  his  friendship  and  obliga- 
tions to  Mackenzie  are  expressly  recognized ; 
and  there  is  no  suggestion  that  any  quarrel  or 
misunderstanding  had  arisen  between  them. 

The  deceased  by  his  first  wife  had  an  only 
child — a  son,  but  for  many  years  was  alienated 
firom,  and  kept  up  no  intercourse  with,  him; 
but  the  grounds  of  that  alienation  need  not  be 
inquired  into  :  on  the  death  of  his  second  wife, 
in  1 823,  the  deceased  did  not  even  know  where 
to  find  this  son ;  he  did,  however,  at  length  dis- 
•<50ver  him,  and  a  reconciliation  took  place :  whe- 
ther this  was  chiefly  brought  about  through  the 
intervention  of  Mackenzie  is  not  very  import- 
ant ;  but  it  is  certain  that  Mackenzie  went  to 
liondon  with  the  deceased,  and  that  the  son 
and  his  wife  came  down  to  reside  with  the  de- 
ceased at  Hilsea.  On  one  side  it  is  alleged, 
that  there  were  subsequent  disagreements  ;  on 
the  other,  that  the  son  and  his  wife  were  most 
attentive,  and  that  the  deceased  was  very  fond 
of  them.  It  comes  out,  however,  from  the 
son's  own  witness,  Mary  Thompson,  ''  that  the 
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18S».  **  son  and  his  wife  had  frequent  quarrels,  which 
**  often  proceeded  to  high  words,  and  once  even 
**  to  blows.  On  one  occasion  the  deceased  tocJt 
''  part  with  the  wife,  and  his  son  left  the  house^ 
hamdasyde.  a  Yy^i  ^  reconciliation  was  brought  about  and  in 
**  a  few  days  he  returned."  Here  then,  on  one 
side,  are  long  and  uninterrupted  friendship  and 
gratitude  to  Mackenzie,  down  to  the  very  time  of 
the  deceased's  death :  on  the  other  side,  towards 
the  son,  long  alienation  of  affection,  reconcilia- 
tion in  1823,  and  a  residence  together — but 
not  quite  in  unbroken  and  increasing  amity 
and  regard. 

I  shall  next  look  to  his  testamentary  acts. 
In  February  1824,  after  the  son  and  his  wife 
had  resided  with  the  deceased  for  some  months, 
when  the  reconciliation  and  attention  had  had 
time  to  operate,  still  he  made  a  disposition,  in 
substance,  as  follows:  He  gave  Mackenzie 
lOOOZ.  sterling — his  own  son,  the  dividends  of  tiie 
residue  for  the  use  of  himself  and  of  his  wife, 
with  an  absolute  power  of  disposal  to  the  sur- 
vivor :  he  also  gave  his  son  the  household  goods, 
and  appointed  him  and  Mackenzie  joint  execu- 
tors. The  son,  then,  had  only  the  interest  for 
life  in  about  3000/.,  the  amount  of  the  residue, 
unless  he  survived  his  wife,  who  was  placed  on 
an  equal  footing.  The  bequest  to  Mackenzie 
commences  in  these  terms  :  "  To  my  benefac- 
'*  tor  and  highly  esteemed  friend."  It  is  useless 
to  inquire  the  extent  of  Mackenzie's  assistance 
in  obtaining  the  commission  and  fitting  him 
out  for  Gibraltar,  in  1810  :  here  was  a  solemn 
recognition  by  the  deceased  of  the  obligation  in 
this  very  instrument,  fourteen  years  afterwards : 
and,  what  renders  it  more  strong,  this  will  was 
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made  not  only  several  months  after  the  son  and  ^^^- 
his  wife  had  resided  with  the  deceased,  but  they  12th  jm. 
knew  of  the  instructions ;  were  actually  privy  to, 
and  present  at,  the  execution  of  the  instrument ; 
and  were  acquainted  with  its  contents.  This 
will  also  marked  the  continuance  of  his  want  of 
confidence  in  his  son,  and  a  wish  to  protect  his 
wife ;  for  Mr.  Mackenzie  was  joined  in  the  exe- 
cutorship, and  she  was  nearly  as  much  benefited 
as  this  son,  and  had  the  absolute  disposal  of  the 
residue,  if  she  survived  her  husband. 

The  son  was  dissatisfied  with  this  will,  and 
used  his  best  endeavours  to  get  it  altered  (and 
this  may  account  for  his  apparent  attention  to 
the  deceased  at  the  time) :  he  did  at  last  suc- 
ceed to  a  certain  extent,  and  a  new  will  was 
made,  but  in  a  very  suspicious  manner.  The 
deceased,  now  in  his  80th  year,  was  rapidly 
declining  of  mere  old  age;  and  about  seven 
iBonths  after  the  former  will,  and  two  months 
before  his  death,  this  new  will  was  obtained : 
not  by  ^employing  the  same  solicitor,  not  with 
the  privity  of  Mackenzie  ;  but  the  son,  Thomas 
Handasyde,  provided  an  attorney  from  Ports- 
mouth, and  a  friend  from  Portsmouth,  to  manage 
this  second  will.  It  is  not,  however,  necessary 
to  enter  into  a  detail  of  the  circumstances 
attending  the  factum  of  this  will,  as  its  validity 
is  not  in  question.  But  to  what  extent  does  it 
vary  from  the  former  will?  Its  substance  is 
shortly  this:  It  bequeaths  1000/.  3  per  cent, 
stock,  instead  of  sterling  money,  to  Mackenzie ; 
but  there  is  still  the  expression,  '*  in  testimony 
*'  of  my  gratitude  for  past  services  and  benefits 
^'  he  has  done  and  bestowed  to  and  upon  me :'' 
here  therefore  is  still  the  strongest  recognition 


a 
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1829.  of  his  obligations  to  Mackenzie.     This   will, 

i2tii  /„.  however,  has  other  alterations.    The  son's  wife 

is  excluded  from  any  interest  in  the  residue ; 

V.    '  the  son  takes  it  absolutely,  and  is  appointed 

HAHDA8YDE.  g^|g  exccutor.     Yet  his  own  evidence  shows, 

that  the  daughter-in-law  was  the  deceased's 
favorite ;  he  took  her  part  in  the  conjugal  quar* 
rels ;  but  now  she  is  wholly  passed  over.  This 
will,  as  I  have  said,  is  not  opposed  :  but  it  has 
much  the  appearance  of  being  the  act  of  the 
son,  and  not  of  the  father.  Yet  this  was  the 
highest  point  to  which  Thomas  Handasyde 
could  carry  the  alteration  of  the  dispositionr 
by  tin's  instrument  of  September,  after  seven 
months'  dissatisfaction  at  the  former  will :  and 
so  long  as  the  deceased  had  strength  and  firm- 
ness to  resist,  the  total  exclusion  of  Mackenzie 
could  not  be  effected.  Still,  in  six  weeks  after 
this  second  will  so  strongly  acknowledging  his 
gratitude  to  Mackenzie,  without  the  least  ap- 
pearance of  quarrel  or  dissatisfaction,  was  the 
codicil  in  question  in  this  cause  made,  revoking 
the  bequests  to  Mackenzie  altogether.  It  is  in 
these  terms :  — 

**  This  is  a  codicil  to  the  last  will  and  testa- 
•*  ment  of  me,  Peter  Handasyde,  which  will 
**  bears  date  the  seventh  day  of  September  last 
**  past,  and  in  and  by  which  I  bequeathed  to 
"  my  friend,  Allan  Mackenzie,  the  sum  of  1000/. 
*'  stock,  part  of  2,350/.  stock  which  I  now  have 
**  and  then  had  in  the  three  per  cent.  Bank' 
**  annuities.  Now,  upon  consideration  of  the 
''  affluence  of  my  said  friend,  and  that  I  ought 
"  in  justice  to  consider  the  interests  of  my  son 
"  rather  than  a  stranger  in  blood,  I  do  hereby 
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"  absolutely  revoke  and  make  void  the  said  be-       1829. 

•*  quest,  and  do  declare  that  my  said  only  son,      \%^j^. 

"Tliomas  Handasyde,  shall  have  and  receive 

''  in  the  nature  of  a  bequest  or  legacy  the  said 

''  sum  of  1000/.  stock,  and  also  all  and  every 

"part  of  my  estate   and  effects   whatsoever, 

**  which  I  am  now  or  may  be  possessed  of  or 

'*  entitled  unto  at  the  time  of  my  decease  ;  and 

"*  I  hereby  declare  this  to  be  a  codicil  to  my  said 

'*  will,  and  recognize  and  again  appoint  my  said 

**  son  Thomas  Handasyde  as  the  only  sole  exe- 

''  cutor  as  well  of  the  said  will,  as  of  this  codi- 

"  oil  thereto.    In  witness  whereof  I  have  here- 

"unto  set  my  hand,  this  twenty-first  day  of 

«  October,  1824. 

"  The  mark  X  of 
**  Peter  Handasyde." 

'*  Signed  by  the  said  Peter  Handasyde  affixing 
his  mark  hereto,  after  the  same  being  fully  read 
over  and  explained  to  him,  (he  then  being  in 
sound  mind  and  perfectly  aware  of  the  nature 
of  the  codicil,  but  by  old  age  and  affliction  un- 
able to  write  distinctly;)  in  the  presence  of — 
"S.  Blyth,  Geo.  Vicat,  John  Williams." 

This  codicil  is  executed  by  the  mark  of  the 
deceased,  though  he  had  signed  his  name  to  the 
will,  and  the  attestation  clause  is  totally  diffe- 
rent from  the  usual  one.     This,  so  far  from  as- 
sisting the  paper  as  evidence  of  the  fairness  of 
the  transaction ;  shows  to  my  mind  some  doubt 
as  to  the  deceased's  capacity :  and  what  are  the 
alleged  grounds  of  revocation  ?     Mackenzie  is 
still  recognized  as  his  friend,  and  the  reasons 
assigned  respecting  his  *^  affluence"  and  his  be- 
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1820.      ing  "  a  stranger  in  blood  "  existed  in  February, 
i2thf$B.     ^^^  September,  when  the  testator  was  much 

more  competent  to  decide  on  the  weight  of 

V.        those  considerations.    The  deceased  had  now 
HANDASYPpi.  i^i^Qj^  iQ  mg  bed,  was  within  a  month  of  his 

death  by  decay  of  nature,  and  was  so  weak 
in  body  as  only  to  be  able  to  make  a  scrawl- 
ing mark;  he  was  scarcely  able  to  resist  im- 
portunity, or  to  form  any  sound  judgment  for 
himself. 

On  the  hce  then — on  the  very  surface  of  the 
transaction — the  JEiffair  is  suspicious,  and  with 
the  admitted  dissatisfaction  of  the  son  at  both 
the  wills — the  last  only  executed  six  weeks 
before,  by  which  the  change  in  Mackenzie's 
legacy  from  sterling  to  stock  was  made,  the 
Court  would  require  the  clearest  possible  evi- 
dence of  the  factum  of  this  codicil.  It  is  at- 
tested by  three  witnesses,  Blyth,  Williams  and 
Vicat.  Blyth,  the  attorney  and  drawer,  is 
since  dead,  and  his  death,  character,  and  hand- 
writing, have  been  pleaded.  The  evidence  to 
his  character  is  somewhat  conflicting:  there 
are  several  witnesses  who  give  him  a  very  good 
character;  but  the  fact  is  clear,  that  he  was 
rather  in  low  practice,  was  chiefly  concerned  for 
prisoners  and  smugglers,  kept  no  office,  nor 
clerk,  became  an  habitual  drunkard,  and  died 
in  consequence  of  his  intemperance,  having  first 
become  insane :  he  was  not  of  that  high  cha- 
racter in  his  profession  as  to  give  a  strong  assu- 
rance, that  he  had  not  lent  himself  to,  or  at  least 
been  surprized  into,  the  making  of  this  codicil 
under  the  directions  of  Thomas  Handasyde, 
without  sufficiently  ascertaining  that  it  was  the 
free  and  vduntary  act  of  a  capable  testator. 
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The  other  two  witnesses  have  been  examined,       1^29. 
d  if  they  are  credited,  it  was  merely  the  act      ^^tk  ju. 

the  son ;  they  entertain  at  least  strong  doubts       

the  capacity  of  the  deceased.    These  wit-  «. 

esses  are  deposing  against  their  own  act,  and  ^^^"»a»yde. 
to  be  heard  with  considerable  caution ;  if  a  teiumentarj 
fully  believed,  there  would  at  once  be  an  end  to  ^J^uum^ 
ihc  case;  it  would  be  a  great  and  manifest  SMi'onoiVhi 
fmud.  It  is  possible,  that  a  testamentary  in-  ^^;;:^,:^^ 
atniment  may  be  established  against  the  eyi-  aeaMwoaid 
dence  of  all  the  subscribed  witnesses;  but  I^p^nadby 
such  a  case  would  require  strong  supplementary  ^tilX^toSLg 
ciicumstances  —  would  require  to  be  supported  p~babiiay  ^ 

^  *^*^        ,         nsiog  from  the 

by  the  whole  res  gest<B — by  strong  probability  ooodootof«n 
arising  from  the  conduct  of  all  parties, — and  by  ^^Dprobabi^ 
the  improbability  of  the  practice  of  any  fraud  uiof ivJod?''" 
or  circumvention,  or  the  exercise  of  undue  in-  ciroomveniion, 

or  andoe  iBfla- 

fluence.  enoo. 

Both  these  witnesses  have  been  making 
applications  to  Thomas  Handasyde,  as  they 
suggest,  for  promised  rewards.  From  that  cir- 
cumstance  two  inferences  may  be  drawn :  they 
probably  have  not  disclosed  a  fraudulent  trans- 
action from  honest  compunction  of  conscience ; 
but,  on  the  other  hand,  if  the  transaction  had 
been  fair,  would  they  have  made  these  applica- 
tions? At  all  events,  if  they  are  discredited 
they  make  no  proof  of  Wxefactwm — that  must  be 
established  by  other  evidence :  but  the  res  gesta 
— always  a  strong  species  of  evidence — axe  all 
against  the  probability  of  the  act. 

These  witnesses  are  the  friends  of  Thomas 
Handasyde,  brought  by  him  from  Pm^tsmouth 
wholly  without  the  knowledge  of  Mackenzie : 
in  the  next  place,  it  is  a  night  transaction  — 
Blyth  had  gone  to  the  Winchester  sessions ;  he 
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1829.  was  way -laid,  waited  for  on  the  road  at  his  re- 
turn, and  carried  to  the  deceased's  house,  where 
the  codicil  was  prepared  and  executed  between. 
8  and  II  o'clock  at  night.  Blyth  had  dined 
with  a  friend  on  the  road ;  he  might  have  been. 
rather  elevated,  for  he  had  no  objection  to  indulge 
a  little  freely  in  liquor ;  but  it  does  not  appear 
that  he  was  intoxicated:  and  there  were  re- 
freshments at  the  deceased*s  after  the  business 
was  over.  If  the  deceased  was  so  willing  and 
so  capable,  where  was  the  necessity  for  such 
haste  ?  It  is  not  stated,  that  he  had  any  sudden 
attack.  Why  not  wait  till  the  next  day,  and  let 
this  codicil  be  made  in  broad  day-light  ?  Abun- 
dance of  persons,  competent  to  attest,  were 
close  at  hand.  Why  not  call  in  the  medical 
attendant  or  respectable  neighbours  ?  Why  has 
it  been  necessary  to  resort  to  declarations  either 
before  or  after,  and  to  opinions  upon  capacity  ? 
Witnesses  so  easily  mistake  times  and  dates, 
that  some  of  the  declarations  may  possibly  ap- 
ply to  the  will  of  September.  The  transaction 
being  so  manifestly  conducted  by  Thomas 
Handasyde  and  his  associates,  the  disposition 
so  contrary  to  the  former  wills,  and  to  the  very 
recent  will  of  September,  it  requires  the  clearest 
proof  both  of  capacity  and  free  agency. 

There  is  a  piece  of  evidence,  introduced  on 
the  part  of  the  son,  to  which  it  is  necessary  to 
advert,  though  I  notice  it  with  extreme  reluct- 
ance. The  curate  of  the  parish  attended  as  a 
clergyman  on  the  deceased,  who  was  a  devout, 
conscientious  man,  and  was  desirous  of  receiv- 
ing the  sacrament ;  but  he  being  in  this  weak 
state,  the  curate  thought  it  proper,  before  ad- 
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Bunisteriiig  the  sacrament,  to  undertake,  upon       1829. 
the  representation  of  Mr.  Handasyde,  to  in-      lauTjIT. 
tafere  about  tiiis  will  in  the  following  manner. 
'*  The  deponent  was  informed  by  Mrs.  Han- 
<<  dasyde,  that  the  deceased  was  distressed  in 
"  his  mind  on  account  of  his  will  made,  in 
"  some  measure,   in  favour  of  Mr.  Macken- 
•^zie."     He  does  not,  however,   on  this  ask 
the  deceased  whether  he  had   any  distress  of 
mind  oa  such  point :  but  ^'  he  told  the  deceased, 
"  it  was  essential  his  mind  should  be  quite  free 
"  before  he  could  receive  the  sacrament ;  and 
''asked  him  what  had  occurred  on  his  son's 
**  part  to  prevent  his  leaving  his  property  to 
'*  him  ?     The  deceased  spoke  of  his  son  having 
"been  somewhat  wild  formerly.     But  on  depo- 
"  Rent's  talking  further  with  him,  and  pointing 
"  out  to  him  that  it  was  his  duty  to  take  care 
"  of  his  only  child ;  the  deceased  made  up  his 
*'  mind  to  do  so :  at  least  the  deponent,  after 
"  having  administered  the  sacrament  to  the  de- 
'Vceased,  which  he  did  when  he  had  ascertained 
"  his  mind  was  in  a  fit  state  to  receive  it,  and 
''  free  from  distress,  left  him  with  a  firm  impres- 
"sion  that  he  intended  to  leave  the  property 
''  which  he  had  given  to  Mackenzie,  to  his  son ; 
*'  and  that  his  mind  was  relieved  by  that  reso- 
''  lation  :  this  must  have  been  before  the  25th 
"  of  October."    Here,  then,  was  this  pious  man, 
so  ill  that  the  sacrament  was  about  to  be  ad- 
ministered to  him ;  but,   under  a  supposition 
that  he  had  left  his  property  from  his  only  son 
to  afitranger,  the  witness  undertook  to  determine 
that  his  mind  was  not  in  a  fit  state  to  receive  the 
sacrament  till  he  acquiesced  in  the  propriety  of 
altering  his  will.    It  also  appears  from  the  an- 
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iMD.      swer  of  this  witness,  upon  interrogatory,  that 
^^^  j^^     ''  in  the  summer  of  1824,  Thomas  Handasyde 

"  and  his  wife  called  upon,  and  asked  him  to 

ACKvnit  ,,  interfere  with  the  deceased  on  account  of  the 
HANDAtrpB.  u  ^ji  jn  favour  of  Mackenzie  :  they  complained 
"  of  the  deceased's  partiality  for  him :  the  le- 
*•  spondent  declined  interfering."  Here,  then, 
botli  the  son  and  his  wife  apply.  ''  Respondeat 
'^  did  express  his  surprize,  as  interrogate,  that 
'*  Mackenzie  should  want  any  money  from  the 
"  deceased's  estate,  when  there  was  barely 
**  enough  for  him  to  leave  his  son."  But  how 
did  he  know  all  this ;  and  why  did  he  afterwards 
interfere  on  grounds  of  this  kind?  I  am  of 
opinion  that  this  was  a  degree  of  influence  and 
importunity  that  the  deceased  was  not,  at  that 
time,  capable  of  resisting.  He  might  have  a 
testable  capacity,  but  that  will  not  meet  all  the 
demands  of  the  law,  and  supply  the  want  of 
evidence  of  instructions,  and  overcome  all  the 
difficulties  and  suspicions  under  which  this  co- 
dicil labours.  As  to  the  refusal  of  the  sacra- 
ment, what  importunity,  what  influence  could 
be  more  undue  ? — even  assuming  that  all  which 
occurred  is  correctly  related,  and  with  the  true 
colour,  though  that  may  be  doubted;  for  the 
fact  is  not  expressly  pleaded  so  as  to  cross- 
examine  to  it.  Suppose  this  gentleman  had 
been  told,  as  the  real  fact  was,  that  this  be- 
quest to  Mackenzie  was  a  mere  debt  of  grati- 
tude— ^that  he  had  so  recorded  it  in  both  his 
wills,  (the  deceased  might  perhaps  think,  that 
had  he  not  experienced  the  kindness  of  Mac- 
kenzie, he  might  have  had  nothing  to  have  given 
this  son)  could  his  interference  have  been  justi- 
fied ?  Or  if  this  fact  was  concealed  from  the 
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evate,  such  concealment  was  an  imposition  iBSO. 
j^ctised  upon  him.  But,  on  the  other  hand,  im7^. 
nippose  the  deceased  had  left  every  thing  to 
the  son,  and  Mackenzie  had  induced  this  cler- 
g]naian  to  interfere  and  get  him  1000/.  legacy 
1^  a;  codicil,  telling  him — that  till  he  had  dis- 
diarged  the  debt  of  gratitude  he  owed  Mac- 
krazie  "  his  mind  was  not  free" — "  was  not  in  a 
^*  fit  state  for  the  holy  sacrament ;"  what  would 
have  been  said  of  a  codicil  so  obtained  by  Mac- 
kenzie ? 

Tlie  state  of  firmness  of  the  deceased's  mind 
at  this  period  could  not  have  been  great ;  for  the 
curate  states,  that  after  the  conversation  to 
which  fae  has  deposed,  he  never  went  to  the  de- 
ceased again.    His  evidence,  then,   does  not 
give  a  more  favourable  impression  of  the  case  : 
at  all  events  it  will  not  supply  the  proof  of  the 
factum — ^the  continuance  of  intention,  and  ca* 
paeity :  it  goes  no  further  than  to  i^kow,  that  at 
one  time  (whenever  it  was)  the  deceased,  under 
Ae  pressure  of  iim  improper  interference,  seem- 
ed to  acquiesce. 

There  is  a  recognition  relied  iipon,  and  spoken 
to  ty  Mrs.  Robertson,  an  old  ni&tt^swduian  of 
seventy-five ;  and  there  is  also  something  of  a 
lecognition  deposed  to  by  Mary  Utompson,  the 
oarse :  but  the  Court  cannot  rely  mtich  on  their 
recollection  of  declarations  made  three  or  four 
years  before,  nor  of  the  time  art  which  they  were 
l&ade,  nor  of  the  transac^tion  or  instrument  to 
^ridch  they  might  apply.  They  are  not  suffi- 
cient to  counterbalance  the  other  defects. 

A  codicil,  then,  obtained  under  circumstances 
already  adverted  to,  and  so  completely  opposed 
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1820,  to  the  repeated  acts  of  the  deceased,  when  of 
i2Ui  ju.  sound  and  perfect  mind,  requires  evidence  going 
much  more  directly  to  instructions,  to  yolition, 
and  to  capacity.  The  son,  after  seven  months' 
dissatisfaction  at  the  will  of  February,  though 
he  was  privy  to  its  factum^  could  only,  in  Sep- 
tember, get  the  deceased  to  reduce  the  mark  of 
gratitude  to  his  friend  from  sterling  money  to 
stock ;  and  that  will  has  every  appearance  of 
being  the  deceased's  ultimatum. 

When,  however,  the  Court  sees,  after  this  old 
man,  in  his  80th  year,  had  taken  to  his  bed,  the 
son,  by  himself  and  his  friends — ^by  a  minister 
of  the  Church — ^holding  out,  in  effect,  excom* 
munication  to  this  pious  old  man,  if  he  left  this 
token  of  gratitude  to  his  benefactor,  instead  of 
leaving  every  thing  to  his  son;  when  It  sees 
also  the  son  getting  these  associates  of  his  own 
from  Portsmouth  in  the  night,  in  such  haste  as. 
to  watch  Blyth's  return ;  and  procuring  the  ex- 
ecution of  this  codicil  by  a  mere  mark  without 
any  respectable  and  disinterested  person  being 
present ;  It  cannot  but  hold,  that  this  conduct 
and  the  whole  transaction  bear  such  strong 
marks  of  unfairness,  and  are  exposed  to  such 
suspicions  of  fraud,  that  It  must  pronounce 
against  the  codicil :  and  I  hardly  think  the 
Court  would  be  doing  justice,  and  using  suffi- 
cient endeavour  to  prevent  similar  applications 
when  parties  are  in  this  condition,  if  It  did  not 
accompany  that  sentence  with  a  condemnation 
of  the  son  in  costs. 
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BARWICK  V.   MULLINGS    AND    OTHERS.  1®'^^- 

14th  Jan. 

IjusAington  and  Pickard,  for  paper  No.  1 . 

Dodson  and  Nicholly  in  support  of  paper  A. 

The  King's  Advocate  and  Phillimorey  on  be- 
^^f  of  the* widow,  and  for  an  intestacy. 

Judgment. 
Sir  John  Nicholl. 

In  this  case  there  are  three  parties  before  the  i«<-  a  p«per— 

C2ourt :   first,  William  Barwick,  a  nephew  and  ^M^'^i^am 

^lae  of  the  residuary  legatees  in  the  paper  which  ^a°X  bat's? 

H«  propounds,  marked  No.  1 ;  secondly,  Phoebe  !^^*'^^'"^'J" 

Warwick,  a  niece  and  executrix  in  a  paper  of  a  intended  to  ope- 

p  1  iiAi_*ii_  1         rate  if  no  more 

tormer  date,  marked  A,  which  she  propounds ;  formal  wui  wa« 
and,  thirdly,  Hannah  Mullings  the  widow,  who  "tJl'ed/enu"' 
opposes  both,  and  contends  for  an  intestacy.        Ifd^  Nefu^^'b- 

■traotioni,nor 

The  deceased,  Joseph  Mullings,  died  on  the  optberefi^ 
16th  of  November  1827,  and  left  a  widow,  a  ^''^'ISe'dr^ 
sister,  and  four  nephews  and  nieces  entitled  in  **?*^/*p*^" 
distribution.     His  property,  which   is  all  per-  monthi.  wa« not 
sonal,  was  nearly  of  the  value  of  1 1 ,000/.  Ih^n  to  be' 

finally  deter- 
mined on)  will. 

Of  the  papers  propounded,    paper  A,    the  •^***''^"*"^*^^ 
^rliest,  begins :  **  This  is  a  memorandum  of  my  letting  in  an  in- 
**  intended  will ;"  but  it  goes  on  throughout  in  I^hYpIJIr.* 
dispositive  terms ;  it  appoints  executors,  is  dated 
^nd  signed  by  the  deceased  himself,  and  the 
^^haracter  of  the  signature  is  different  from  that 
<>f  the  body  of  the  instrument. 

VOL.  II.  Q 
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1829.  In  legal  consideration,  this  paper  upon  the  fao 

i4tj,  j„,^  of  it,  being  subscribed  by  the  testator,  would  h 
a  finished  and  perfect  paper.  The  subscribing  i 
would  be  primd/acie  evidence  that  the  deceases 
intended  by  that  act  to  give  it  effect ;  and  thai 
though  he  began  it  as  a  memorandum,  y^  a 
he  went  on  to  use  dispositive  terms  and  finall; 
signed  it,  he  altered  his  mind  and  converted  i 
into  an  operative  instrument ;  more  especially  a 
the  body  of  it  is  not  in  the  handwriting  of  th< 
deceased ;  so  that  the  signature  could  not  haT 
been  carelessly  and  thoughtlessly  added,  bu 
intentionally  and  upon  consideration ;  nor  i 
there  any  thing  to  show  that  he  intended  to  d 
any  further  act  to  this  particular  instrumenl 
Still  the  term  ''  memorandum  of  my  intencki 
**  will,''  would  raise  a  sufficient  doubt  to  le 
in  evidence  of  circumstances,  whether  it  wtt 
finished  in  order  to  have  effect,  or  only  as  a  ddi 
berative  memorandum,  (a)  Parol  evidence  thei 
being  let  in,  the  history  of  the  deceased  and  o 
this  paper  may  give  to  his  intentions  a  mop 
decided  character. 

The  deceased  had  been  a  butcher,  but  was  re 
tired  from  business :  he  was  married  to  his  seconi 
wife,  and  had  been  in  that  state  for  about  sixteei 
years ;  but  it  is  impossible  to  describe  his  life  a 
the  happiest  state  of  connubial  bliss,  for  he  an< 
his  wife  did  not  live  on  the  most  harmonious  o 
comfortable  terms  together.  It  is  clear  that  h 
had  no  thought  of  dying  intestate ;  the  inatni 
ments  propounded  as  well  as  the  parol  evidenci 
establish  that  fact  beyond  all  doubt:  he  wa 
aware  that  under  an  intestacy  the  law  wouh 

(a)  See  Mitchell  v.  Mitchell,  supri^,  p.  7d« 
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giye  his  widow  half  his  property  absolutely,  and       i^^- 
he  was  determined  to  guard  against  that  course      utbj^ 
of  distribution :  he  had  a  sister  living  who  had 
children ;  he  had  also  other  nephews  and  nieces ; 
and  he  meant  therefore  to  provide  for  his  wife  by 
what  he  considered  a  handsome  income  for  her 
tife,  but  on  her  death  to  divide  the  bulk  of  his 
finrtone  among  his  own  relations:    he  seems 
also  to  have  been  aware,  that  his  wife  had  the 
same  knowledge  of  the  distribution  which  the 
law  would  make,  viz.  that  she,  as  widow,  would 
take  half  absolutely ;  while  she  appears  to  have 
differed  entirely  fh>m  her  husband  in  opinion, 
that  a  mere  life  interest  in  the  produce  of  that 
moiety  would  be  a  handsome  provision  for  her : 
she  preferred  the  moiety  absolutely,  and  enter- 
tained no  great  hopes  that  a  testamentary  dis- 
tribution by  the  husband  would  be  more  favour- 
d>le,  or  even  as  favourable,  to  her  as  that  dis- 
position which  the  law  would  make. 

In  this  state  of  opinions  the  deceased  ap- 
puently  thought,  that  it  would  tend  much  to 
domestic  peace,  if,  in  whatever  testamentary 
irrangement  he  might  wish  to  make,  the  act 
were  done  without  the  privity  of  his  wife.  Mr. 
Richard  Barwick,  who  had  married  the  de- 
ceased's sister,  was  much  in  his  confidence, 
was  consulted  by  him  frequently  upon  the  sub- 
ject, but  always  when  Mrs.  MuUings  was  not 
piesent,  and  if  she  approached  the  conversation 
was  dropped.  The  deceased  and  Barwick  used 
often  to  go  out  together  in  the  deceased's  gig  on 
a  Sunday — the  only  day  when  Barwick  was  not 
engaged — and  it  appears,  that  according  to  an 
airangement  between  them,  on  the  first  Sunday 
•  in  April  1 820,  they  met  at  the  house  of  Barwick, 

Q  2 
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1829.      where,  by  the  deceased's  instructions,  and  in  his 
14th  Jin.     presence,  he  wrote  paper  A :  and  the  deceased 

read  it  over,  approved  of  it,  and  signed  it ;  it  was 

V.         then  sealed  up  in  the  deceased's  presence,  who 
desired  Barwick  to  keep  and  take  care  of  it. 

Now,  if  the  parol  evidence  stopped  here,  and 
if  the  deceased  had  died  the  next  hour,  or  the 
next  day,  there  can  be  no  doubt  that  this  instru- 
ment would  have  been  valid :  but  further,  a  pre- 
sumption of  abandonment  would  not  attach  to 
it;  the  instrument  was  not  unfinished,  the  de-^ 
ceased  intended  to  do  no  more  in  order  to  give 
it  effect:  it  was  signed — sealed  up — and  de- 
posited for  safe  custody  in  the  hands  of  one  of 
the  executors.  Even  if  the  deceased  had  at  this 
time  expressly  declared  that  he  intended  to  have 
a  will  formally  prepared,  still  this  paper  would 
be  deemed  his  will  till  he  had  executed  a  more 
formal  instrument,  however  long  delayed;  in 
addition,  however,  to  the  evidence  that  he  did 
not  like  the  trouble  or  expense  of  making  a 
formal  will,  the  deceased,  shortly  after  its  exe-' 
cution,  strongly  recognized  this  instrument  as 
his  will.  Unless  therefore  there  be  some  act  of 
revocation,  paper  A  will  have  operation. 

Thus  matters  remained  till  1826:  when  Bar-> 
wick,  by  the  deceased's  desire,  brought  A  in  his 
pocket,  and  in  the  course  of  one  of  their  drives 
the  deceased  said,  he  wished  to  read  it  and 
make  some  alterations  therein :  the  seal  was 
broken  and  the  will  read  both  to,  and  by,,  the 
deceased.  He  said,  ''  It  was  not  to  his  mind^ 
*^  and  that  he  thought  of  making  an  alteration;" 
but  he  did  not  say  what  alteration,  nor  can 
Barwick  recollect  whether  this  was  before  or 
after  some  offence  which  Joseph  Fanthorn,  his 
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nephew,  had  given  the  deceased  while  living  in 
his  service;  he  rather  thinks  before;  nor  did 
the  deceased  appear  to  have  made  up  his  mind 
respecting  the  alteration,  nor  specify  whether 
it  was  trifling  or  considerable,  only  that  it  was 
some  alteration.  The  will  was  returned  to 
Barwick,  and  they  agreed  to  confer  again  upon 
a  future  Sunday.  They  did  accordingly  con- 
sult, and  after  that  second  conference,  the  de- 
ceased took  the  will  with  him,  kept  it  two  or 
three  days,  then  left  it  with  Mrs.  Barwick,  and 
subsequently  told  Barwick,  "  he  was  afraid 
*'  Mrs.  Mullings  should  get  hold  of  it :"  and  it 
remained  in  Barwick's  hands  till  after  the  de- 
ceased's death. 

Here,  then,  after  six  years,  was  not  only  ad- 
herence to,  but  a  complete  demonstration,  of 
confidence  in- Barwick  and  confirmation  of  this 
iostmment :  he  treated  it  in  every  respect  as  his 
will ;  he  talked  indeed  of  making  some  alteration 
—what,  he  did  not  state;  but  after  repeated 
perusals  and  considerations  he  again  deposited 
it  with  one  of  the  executors.  In  point  of  legal 
validity  this  instrument,  though  described  at 
4e  outset  as  a  "  memorandum,"  but  being  tes- 
tamentary in  terms,  then  signed,  thus  deposited 
originally,  thus  revised  and  reconsidered  after 
six  years,  thus  again  deposited,  is  as  much  to 
be  considered  the  will  of  the  deceased  as  to  his 
personal  property  (and  he  had  no  other),  as  if  it 
bad  been  executed  and  attested  in  the  most 
formal  manner:  it  was  his  will  till  he  had 
^tered  or  revoked  it  by  some  other  valid  instru- 
ment. 


1820. 

14th  Jan. 
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1820.  other  papers  propounded :  for  intestacy  seems 
14^,  j„^  quite  out  of  the  consideration ;  it  would  be  as 
much  against  the  manifest  wishes  and  intentions 
of  the  deceased  as  against  legal  construction. 

The  matter  rested  till  the  spring  of  1837,  when 
the  deceased  and  Barwick  had  ftirther  confe*- 
rences,  and  Barwick  sketched  him  out  a  sort  of 
skeleton  will,  leaving  blanks  to  be  filled  up  with 
the  description  of  persons  and  premises.  This 
paper  he  left  with  the  deceased ;  at  the  same 
time  advising  him  to  apply  to  a  professional 
person  and  recommending  Mr.  Collingwood. 
From  this  paper,  or  in  some  way  or  other,  the 
deceased  himself  wrote  No.  1,  the  paper  pro- 
pounded by  William  Barwick,  but  the  skeleton 
will  drawn  up  by  Richard  Barwick  has  not  been 
produced,  and  was  probably  destroyed  by  the  de- 
ceased, when  he  had  written  No.  I. 

This  paper  is  hardly  intelligible ;  it  has  no  date ; 
it  has  executors,  and  the  disposition  made  by  it 
varies  a  good  deal  from  the  former,  and  is  more 
favourable  to  the  Barwicks,  more  unfavourable 
to  the  Fanthoms,  Joseph  Fanthom  having  only 
a  legacy  of  50/.  instead  of  50/.  a  year :  but  still 
it  adheres  to  the  intention  of  providing  for  the 
widow  by  an  annuity  of  250/.,  though  a  house 
and  a  legacy  of  100/.  are  given  her  in  addition. 
This  paper,  thus  drawn  out  in  a  most  insufficient 
way,  the  deceased,  in  May  ISSX,  carried  to  Mr. 
Collingwood  as  instructions.  Like  A,  it  contain** 
ed  no  disposition  of  the  residue-^that  was  only 
added  by  Collingwood  after  conversation  with 
the  deceased ;  and  no  executors  were  named — at 
least  none  are  written  down.  Collingwood  details 
what  passed  upon  the  occasion  of  the  deceased's 
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ecMiiiiig  to  him,  *'  That  the  deceased  came  tB2d. 
"  alone — ^in  the  morning — professed  to  be  in  a  i^^  j„. 
"  hurry— delivered  to  him  No.  1,  as  instructions 
"  for  his  will — they  were  read  over  to  him — the 
*^  necessary  alterations  and  additions  made,  and 
**  the  interview  lasted  about  half  an  hour,  but 
"there  was  no  lengthened  conversation — ^the 
"  deceased  being  impatient  to  go." 

Itwas  in  tUshurrythat  he  gave  these  imperfect 
instructions ;  and  this  was  the  only  communica- 
tion that  he  had  with  CoUingwood  as  to  the  con- 
tents of  No.  1 ,  and  it  is  from  this  interview  that 
the  Court  is  to  decide  that  No.  1  is  the  last  will. 
What  might  be  the  effect  of  Collingwood*s  evi- 
dence if  no  former  will  existed  and  the  deceased 
had  died  immediately,  with  strong  circumstances 
to  support  the  intention  of  the  disposition  thus 
made,  is  not  the  question  for  my  decision,  for  there 
is  a  former  will  long  adhered  to  and  confirmed. 
He  had  some  misunderstandings  with  parts  of 
his  family — with  his  nephews  William  Barwick 
and  Joseph  Fanthom — before  these  instructions 
were  given :  that  with  William  Barwick,  the  fa- 
ther admits  to  have  been  temporary ;  and  between 
these  instructions  and  his  death,  he  may  have 
thought  less  unfavourably  of  Joseph  Fanthom. 

Mr.  CoUingwood,  as  I  have  said,  had  no  se- 
cond interview  with  the  deceased  respecting 
these  instructions,  but  from  them,  given  in  a 
hurry  (and  it  might  be  under  a  temporary  im- 
pression), the  draft  of  a  will  was  prepared,  and 
an  engrossed  copy  sent  to  the  deceased  ready 
for  execution.  The  fair  copy  varies  in  several 
respects  from  the  instructions,  and  is  of  con- 
siderable length,  being  no  less  than  thirteen 
sheets  of  paper.    It  was  given  to  the  deceased  on 
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1829.  the  29th  of  May,  and  remained  m  his  possession 
till  the  time  of  his  death,  on  the  16th  of  No- 
vember; but  no  execution  took  place,  nor 
anything  tantamount  to  it.  Collingwood  fre* 
quently  saw  the  deceased — asked  him  when  it 
should  be  finished—  pressed  him  to  bring  it  to 
a  close — but  he  could  not  prevail ;  he  never  ob- 
tained even  a  declaration  that  he  had  read  and 
approved  it :  all  he  got  were  complaints  of  its 
length,  or,  as  the  deceased  expressed  it,  in  lan- 
guage not  very  inappropriate  to  his  condition 
of  life,  it  was  "  gallows  long." 

To  his  friend  Barwick  he  disliked  the  phra- 
seology, "  there  were  so  many  *  aforesaids  :'  he 
'^  could  not  understand  it,  it  puzzled  him/' 
Barwick  offered  his  assistance  to  explain  it, — ^he 
read  part — but  there  was  no  direct  approval: 
the  fact  is,  there  are  marks,  some  of  which  show 
that  he  thought  it  incorrect  in  parts,  and  wished 
it  altered  in  other  parts — and  he  declined  to 
execute,  for  so  the  non-execution  must  be  consi- 
dered ;  since  if  it  was  only  reluctance  arising  from 
a  difficulty  of  understandmg  it,  he  would  have 
gone  (for  he  was  well  enough)  to  Collingwood  and 
obtained  an  explanation :  the  expense  had  been 
now  incurred — that  could  not  be  the  objection. 

Against  this  conduct  it  would  not  be  possible 
for  me  decide  that  he  quite  approved  of  the  dis- 
position :  might  he  not  begin  to  doubt  and 
hesitate  as  to  the  propriety  of  executing  it  ?  He 
was  taken  ill — the  instrument  was  in  the  room 
— he  saw  Barwick  —  he  frequently  was  alone 
with  his  apothecary — still  he  took  no  steps  to 
execute.  The  evidence  is  pretty  strong  to  show 
that  the  wife  gave  no  great  facilities  for  making 
01^  completing  any   testamentary  disposition; 
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bat  there  is  no  evidence,  on  the  other  hand,  in       1B29. 
any  degree  satisfying  me  that  the  deceased  now      i4ih7iZ 
wished  to  execute  this  will  making  the  exact  dis- 
position of  property  it  contained :  he  desired  to 
see  Barwick — he  wished  to  see  CoUingwood — he 
was  in  possession  of  his  understanding,  but  non 
constat  that  he  did  not  intend  to  make  alterations 
in  this  instrument,  which   for  six  months  he 
had  declined  to  execute,  though  reminded  and 
requested  by  CoUingwood   and  urged  by  the 
approach  and  continuance  of  illness.     It  is  true 
that  Mr.  CoUingwood  says,  **  he  has  no  doubt, 
"that  No.  1,   as  altered  by  the  deceased  on 
"Ms  interview  with  him  on  the  21st  of  May, 
"  contained  the  testamentary  intentions  of,  and 
"  was  fully  approved  by,  the  deceased :"  but  this 
conversation  six  months  before  his  death,  was 
hurried — he  might  have   changed   his   mind: 
and  this  does  not  quite  rest  on  inference  and 
conjecture,  for  there  is  direct  evidence  that  he 
did  wish  alterations  in  that  paper,  in  order  to 
assimilate  it  in  some  degree  to  the  disposition 
^er  A.,  particularly  in  favour  of  Fanthorn, 
towards  whom — after  time,  the  great  softener 
of  resentments,  had  elapsed,  and  when  from 
tbe  reflections  of  a  sick  bed  and  the  approach 
of  death  his  heart  would  naturally  relent — he 
ought  feel  forgiveness,  and  wish  to  bestow  upon 
^  a  larger  share  of  his  property  than  he  pro- 
posed in  No.  1.     That  within  three  days  of  his 
^th,  he  contemplated  some  alteration  favor- 
^We  to  Joseph  Fanthorn,  and  that  he  wished 
to  see  Barwick  about  settling  his  affairs,   is 
^^posed  to  by  Parrett,  who  was  attendant  on 
the  deceased  as  his  nurse ;  and  her  evidence  is 
^^onfiixned  by  a  note  she  wrote,  upon  the  occa- 
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1829.  sion  of  his  conyersation  with  her ;  which  note 
i44h  j„,  she  delivered  to  Barwick,  on  the  evening  of  the 
same  day:  so  that  her  account  is  no  after- 
thought ;  she  acted  upon  it  at  the  time ;  and  there 
is  no  reason  to  doubt  its  truths  for  it  accords 
with  probability,  with  the  evidence  of  the  boy, 
M^Duffy  and  with  the  conduct  of  the  deceased 
in  not  executing  this  will. 

Under  these  circumstances  it  would  be  con- 
trary to  all  the  principles  of  this  Court  to  pro- 
nounce for  No.  1. — there  being  no  reason  to 
suppose  that  imperfect  paper  contained  his  final 
intentions.  The  case  therefore  reverts  back  to 
paper  A.  That  instrument,  having  been  signed, 
approved,  revised,  confirmed,  restored  to  its 
former  custody,  and  adhered  to  for  so  many 
years,  and  containing  a  disposition  conformable 
at  the  last  to  the  deceased's  intentions — he 
being  determined  to  die  testate ;  to  provide  for 
his  wife  by  this  annuity  of  250/. ;  to  leave  the 
bulk  of  his  fortune  among  his  own  relations ;  and 
reverting  to  his  purpose  of  including  Fanthom 
in  his  bounty  (whether  or  not  with  any  slight  alter- 
ations cannot  be  ascertained) — I  am  of  opinion 
that,  till  any  meditated  alterations  had  been 
legally  and  efiectually  made.  Paper  A.  was  to  be 
esteemed  the  will  of  the  deceased,  and  must  be 
pronounced  for. 

Lushingtanj  moved  the  Court  to  decree 
William  Barwick's  costs  to  be  paid  out  of  the 
estate. 

Per  Curiam. 
Though  there  was  a  **justa  causa  litigandi" 
in  William  Barwick,  it  does  not  follow  that  he 
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10  entitled  to  his  costs  out  of  the  estate :  how-       ^^^- 
erer,  upon  the  whole,  thinking  that  it  was  ne-      i4ih  /„. 

cessary  for  him  to  bring  the  matter  before  the     ^ 

CoQrt,  I  Will  allow  his  costs  out  of  the  estate :         ». 
but  the  widow  certainly  is  not  entitled  to  any 
indulgence.    The  parly,  who  has  established 
paper  A,  will  of  course  take  her  expences  out 
of  the  estate. 


MULLINCf. 


MA8TBRMAN   V.    MABERLY. 


ISth  Jab. 


The  deceased,  William  Leader,  died  on  the  whewAtesu- 
ISKh  of  January,  1828.  Of  his  will  and  two  wiiri^'two  0*0. 
codicils,  respectively  bearing  date  the  2nd  of  ^^VJlS^"'" 
August,  1826,  probate  had  been  taken  by  the  ^Z^'C:^^, 
four  executors  therein  named :  this  probate  was  prepAred  whiob 
odled  in  for  the  purpose  of  trying  the  validity  j^III^d,  to'difl- 
(as  testamentary  instruments  and,  as  such,  J^^^oJuiS"' 
wttetber  entitled  to  probate  in  coniunction  with  •*»«pn«HMpie 

,  . ,  ^     ^  ^  Ai  bis  fomer 

tbe  will  and  codicils  already  in  operation)  of  win,  And  died 
a  will,  regularly  and  formally  prepared,  and  of  to  a^^^^ 


new 


4iee  draft  bonds.    These  four  instruments  were  executiTn  wog 
ae^erally  engrossed  in  1828;  but  were  all  un-  thw  fintiij  de- 

"^  ^^  temiiDedoo  And 

executed.      In  the  unexecuted  will,  William  premted,  the 
Leader  Maberly  was  substituted  in  the  place  of  titudtoprobTte^ 
his  father,  John    Maberly,    an    executor  and  "e^^af' 
trustee  under  the  testamentary  papers  of  1826:  "•▼f  being  »- 

.1  -  -  .1  tended  to  ope- 

tue  other  three  executors  were  retained.  rate  indep«i- 

dent  of  the 
bonds,  the  Court 

Lashing  ton  and  Pickard^  in  support  of  the  order°to'«!^j 
Executed  will  and  bonds.  t^':^^ 

into  effeot,  to 
^  grant  probate  of 

"•iNv  will  and  of  the  nneAtoated  bondf ,  as  together  containing  his  will  ;  and  to  revoke  a  pro- 
"^te  tf  the  former  papers. 
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1829.  Testamentary  papers,  of  which  the  execution 

ij^hjaa.  is  only  prevented  by  death,  are  as  much  enti- 
tled to  probate  as  instruments  duly  executed. 
Here  final  intention  is  proved,  and  the  deceased 
died  in  the  very  act  of  execution.  An  union  of 
executed  and  unexecuted  papers  is  not  unusual. 

Per  Curiam. 
Is  there  any  instance  where  two  papers  — 
both  complete  as  to  the  disposition  of  personalty, 
and  where  the  only  defect  of  the  second  paper 
is  a  want  of  due  execution  —  have  been  admit- 
ted to  probate  as  together  containing  the  last 
will  ?  Such  a  case  is  not  within  my  recollection, 
and  seems  contrary  to  the  principle  upon  which 
two  papers  are  incorporated  for  the  purpose  of 
probate.  The  practice  of  taking  two  papers  as 
together  containing  the  will,  is,  in  strict  prin- 
ciple, for  the  purpose  of  supplying  imperfections 
in  the  disposition  of  personalty  by  the  later 
paper  :  though,  perhaps,  for  the  convenience  of 
parties  it  may  be  extended  to  cases  where  a 
latter  paper,  the  execution  thereof  being  pre- 
vented by  the  arrest  of  death,  operates  as  to  all 
the  personalty ;  but  not  as  to  the  realty  which 
would  pass  under  the  former  executed  paper. 
Where  a  subsequent  paper  is  merely  codicillary 
then  no  difficulty  arises. 

Argument  resumed. 
The  object  of  this  Court  is  to  effectuate  in- 
tentions. In  the  present  case,  probate  of  the 
unexecuted  instruments  would  certainly  most 
fully  attain  that  object;  but,  the  question  is, 
whether  the  Court  can  grant  probate  of  instru- 
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inents  —  such    as   the  three  bonds  now  pro-       ^^®^- 
pounded — clearly  intended  not  to  operate  till      isth  jm. 

after  death  ?  

The  cases  upon  this  point  establish,  that  an  v. 

inBtniment,  whatever  be  its  form — whether  deed- 
poll,  indenture,  deed  of  gift,  or  even  an  in- 
dorsement upon  a  banker's  note,  may  be  tes- 
tamentary :  the  form  of  the  bonds,  therefore,  is 
no  objection  to  their  being  admitted  to  probate. 
Corp  V.  Corp,  and  the  other  cases  quoted  in 
Thorold  v.  Thorold.  (a)  Ousley  v.  Carroll  (in  the 
Prerogative  Court),  cited  by  Lord  Hardwicke  in 
Ward  V.  Turner.  (6)  Habergham  v.  Vincent,  (c) 
Peacock  v.  Monk,  (rf)  Tomkyns  v.  Ladbroke.  {e) 
Smith  V.  Ashton.  (/) 

The  King's  Advocate  and  Phillinwre,  contr^. 

The  execution  of  these  papers  was  not  pre- 
vented by  the  "  act  of  God :"  it  was  postponed 
tin  the  deceased's  property  was  in  a  fit  state  for 
the  complete  arrangement  which  he  contem- 
plated. The  only  son  is,  in  this  case,  a  minor  ; 
and  his  interests  are  peculiarly  under  the  pro- 
tection of  the  Court.  No  decision  has  been, 
fior,  we  apprehend,  can  be,  adduced  where  pro- 
bate of  two  papers,  each  containing  a  final  and 
complete  disposition  of  personal  property,  was 
pronounced  for  and  decreed. 

If  probate  were  to  be  granted  of  the  papers 
propounded,  the  intention  of  the  deceased  would 

(«)  1  Phill.  1.  (6)  2  Ves.  440. 

(c)  2  Ves.  Jun.  206.  S.  C.  4  Brown,  C.  C.  377. 
(cO  1  Ves.  127.  (c)  2  Ves.  591. 

(/)  Vin.  Ab.  tit  Devise  (A  2)  4. 
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1880.      not  be  carried  into  effect :  he  contemplated  the 
ijihj^^     operation  of  all  the  unexecuted  instruments 

together  —  the  deed  of  settlement  as  well  as  the 

*  V.  unexecuted  will  and  bonds :  (a)  they,  when  exe- 
cuted, were  to  be  substituted  for  his  existing 
testamentary  papers,  viz.  the  will  and  codicils 
of  1826 :  these  have  already  been  acted  upon ; 
and  we  submit,  that  the  probate,  originally 
granted,  should  be  again  delivered  out.  The 
executors  hare  no  interest  in  the  suit,  but 
thought  it  their  duty  to  apply  to  the  Court  for 
directions. 

Lushington  in  reply. 
Suppose  the  draft  settlement  deed  were  ad- 
mitted to  probate,  there  would  be  great  doubt, 
whether  a  Court  of  Equity  could  act  upon  it. 
If,  however,  it  be  desirable  to  propound  this 
deed,  it  may  be  done  apud  acta. 

Judgment. 
Sir  John  Nicholl. 

Upon  the  facts  of  this  case  there  is  no  con. 
troversy,  nor  does  there  arise  any  considerable 
question  upon  the  law  applying  to  these  fects. 
The  case  derives  its  importance  only  from  the 
magnitude  of  the  property,  and  from  the  mi* 
nority  of  the  residuary  legatee:  but,  be  its 
amount  great,  or  small,  the  testamentary  dis- 
position  must  be  governed  by  the  same  prin- 
ciples. The  only  question  is  on  the  validity 
of  the  unexecuted  will  and  the  unexecuted 
bonds. 

(a)  The  deed  of  setdemeiit  was  before  the  Court,  but  it  was 
not  propounded :  its  contents  and  the  reasons  of  its  non -exe- 
cution are  noticed  in  the  Judgment.     See  infr^,  pp.  242,  3, 5. 
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The  deceased,  William  Leader,  described  as  ^^^• 
of  Putney  Hill,  and  of  Queen's  Square,  West-  wth  j«i. 
minster,  died  on  the  13th  of  January  1828, 
leaving  a  widow,  a  son  who  is  still  a  minor,  and  '  7. 
four  daughters:  he  executed  a  will  and  two  **^""'*^- 
codicils  in  August  1826:  these  papers  were  of 
considerable  length,  distributing  his  large  pro- 
party  among  his  family;  and  appointing  four 
executors  who  took  probate  of  them  soon  after 
his  death.  The  personalty,  affected  by  the  pro- 
bate, is  stated  to  be  nearly  300,000/. 

It  appears  that,  in  the  autumn  of  1827,  the 
deceased  wished  to  make  some  alteration  in  this 
will.  Instructions  for  a  new  will  were  given : 
certain  drafts  and  instruments  were  prepared, 
bat  the  actual  execution  had  not  taken  place 
when  he  died ;  and,  as  I  have  already  said,  the 
piesent  question  arises  upon  the  validity  of  those 
unexecuted  papers. 

In  order  to  bring  that  question  before  the  Court 
the  former  probate  has  been  called  in,  and  these 
unexecuted  papers  have  been  propounded  by  one 
of  the  executors  named  in  each  set  of  instruments, 
aiMi  opposed  by  the  other  three  executors.  The 
suit  seems  to  have  been  quite  amicably  conduct- 
d.  The  plea  propounding  the  unexecuted  pa- 
peiB  details  all  the  circumstances,  and  in  proof, 
the  answers  of  Mr.  Langford,  one  of  the  execu- 
tors, have  been  given,  he  being  the  confidential 
solicitor  of  the  deceased  employed  in  preparing 
the  several  instruments ;  and  five  witnesses  have 
heen  examined ;  two  of  these  are  Mr.  Lang- 
ford's  clerks,  who  supply  some  material  facts 
iHrt  within  Mr.  Langford's  own  knowledge  :  the 
other  three  witnesses  are,  the  medical  person 
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1829.      who  attended  the  deceased,  and  two  tradesmen 
18th  j»D.      who  were  called  in  to  attest  the  execution ;  but 
which  execution  was  prevented  by  the  death  of 
the  deceased,  when  he  was  just  about  to  exe* 
cute  the  principal  instrument  —  the  new  will. 

The  facts  thus  laid  before  the  Court,  it  may 
be  proper  to  state.  The  deceased,  besides  his 
personalty,  had  a  valuable  real  estate ;  he  was 
engaged  in  a  distillery,  and  also  in  a  glass  ma- 
nufactory. On  the  marriage  of  three  of  his 
daughters,  Mrs.  Crofton,  Mrs.  Luttrell,  and  Mrs. 
Dash  wood,  the  deceased  advanced  10,000/.,  and, 
on  the  marriage  of  the  other  daughter,  Mrs.  Ac- 
land,  he  settled  on  her  20,000/.;  10,000/.  in 
money  and  10,000/.  by  bond. 

On  the  2d  of  August  1826,  as  I  have  already 
stated,  he  executed  a  will  and  two  codicils ;  by 
that  will,  as  far  as  it  is  necessary  to  state  it,  he 
gave  to  each  of  his  married  daughters,  with  the 
exception  of  Mrs.  Acland,  10,000/.  in  addition  to 
their  settlement;  and  to  his  unmarried  daughter, 
Ann,  20,000/.  who  was  at  that  time  about  to  be 
married  to  Mr.  Dashwood ;  so  that  he  then  clearly 
intended,  that  each  of  his  daughters  should  re^^ 
ceive  from  him  in  the  whole  20,000/.  His  daugh-^ 
ter  Mary  (Mrs.  Crofton)  having  been  left  a  widow 
with  two  children,  had  afterwards  married  Cap-* 
tain  Losack,  and  her  additional  10,000/.  were 
secured  to  her  children  by  Mr.  Crofton,  but  the 
deceased  also  gave  to  his  grand-daughter.  Miss 
Losack,  2000/.  The  residue,  real  and  personal, 
he  bequeathed  to  his  son,  who  then  was,  and 
still  is,  a  minor :  he  appointed  as  executors, 
Mr.  John  Maberly,  with  a  legacy  of  1,000/.; 
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Mr.  Edward  Temple  Booth,  Mr.  John  Master-       1829. 
man,   and  Mr.  Robert  Langford,  each  with  a     i^iiTjIii^ 
l^acy  of  500/. :  these  were  the  contents  of  the 
will  of  August  1826,  so  far  as  it  is  necessary  to 
recite  them.  maberly. 

The  first  codicil  directed,  that  the  legacy  duty 
should  be  paid  out  of  the  estate :  the  second, 
that  if  the  son  died  a  minor  (for  it  was  only  on 
diat  contingency),  the  residue,  real  and  perso- 
nal, should  be  divided  among  the  daughters. 

About  September  1827,  the  deceased  became 
unwell  and  grew  gradually  worse  till  his  death. 
Mr.  Langford,  his  solicitor  and  one  of  his 
executors,  was  at  the  commencement  of  this 
illness  absent  from  London,  but  returned  in 
November.  The  deceased,  shortly  afterwards, 
expressed  to  him  his  wish  to  make  some  alter- 
ations in  his  will,  and  in  the  beginning  of 
December  they  read  over  the  will  together, 
when  he  gave  instructions  for  the  alterations 
he  wished  to  have  made,  which  Mr.  Langford 
took  down  in  writing.  Those  alterations  were, 
Hn  annuity  of  1 00/.  to  Miss  Sandford ;  the 
omission  of  the  conditional  provision  to  his 
daughter  Ann,  as  the  marriage  between  her 
Wid  Mr.  Dashwood  had  taken  place  ;  the  sub- 
stitution of  William  Leader  Maberly  as  a  trus- 
tee and  executor,  in  the  place  of  John  Maberly, 
lus  fieither ;  the  omission  of  the  legacy  to  the 
latter ;  the  introduction  of  a  legacy  of  100/. 
tOL  his  coachman,  and  of  one  year's  wages  to 
other  deserving  servants  ;  blanks  were  to  be  left 
fifr  the  legacies  to  his  daughters ;  and  the  legacy 
to  his  grand-daughter,  Augusta  Losack,  was  to 
be  5,000/. 
Such  was  tlie  substance  of  the  instructions 

VOL.  II.  R 
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1929.  given,  as  I  understand,  at  the  first  interview; 
i3ti,  j„.  and  from  them,  which  made  no  very  important 
alteration  in  the  former  will  (that  is,  supposing 
the  legacies  to  the  daughters  were  filled  up),  the 
draft  of  a  new  will  was  prepared.  On  the  12th 
of  December  Mr.  Langford  attended  the  de- 
ceased and  read  or  explained  the  draft  to  him, 
and  was  then  informed  by  him  that  Mr.  Atlee» 
his  partner  in  the  distillery,  had  proposed  pay- 
ing  him  30,000/.  for  his  share  of  the  business, 
and  that  he,  the  deceased,  had  determined  to 
invest  that  sum  in  the  funds,  in  the  names  of 
trustees,  for  the  benefit  of  three  of  his  daughters, 
Mrs.  Losack,  Mrs.  Dashwood,  and  Mrs.  Luttrell, 
and  their  children :  Mrs.  Acland,  as  has  been 
before  remarked,  had  had  the  whole  20,000/. 
secured  to  her  at  her  marriage.  At  this  inter* 
view  the  deceased  also  told  Mr.  Langford,  that 
he  had  it  in  contemplation  to  give  bonds  to  the 
trustees  of  the  marriage  settlements  of  these 
three  daughters,  in  order  thus  to  secure  to  each 
of  them  10,000/.  instead  of  doing  it  by  will. 

At  the  latter  end  of  December  the  deceased 
had  a  further  interview  with  Mr.  Langford,  and 
then  gave  instructions  for  some  additional  small 
legacies ;  and  500/.  a  year  to  his  wife  in  case 
she  did  not  wish  to  inhabit  the  house  at  Putney; 
for  the  omission  of  the  legacies  to  the  three 
daughters,  as  he  intended  to  secure  them  the 
10,000/.  by  bond  instead  of  by  will ;  and  for  the 
insertion  of  a  legacy  of  5,000/.  to  his  daughter 
Mrs.  Acland,  and  of  5,000/.  to  Mr.  Acland — and 
who  were  to  have  no  share  in  the  30,000/. 
from  Atlee ;  of  an  additional  500/.  a  year  for  the 
maintenance  of  his  son  till  he  came  of  age ; 
and  if  the  son  died  before  the  age  of  twenty- 
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one,  then»  instead  of  the  residue  going  equally       ^^• 
between  the  four  daughters,  he  directed  only      uu,  ju. 

90,000/.  to  be  given  to  Mrs.  Losack  and  the  rest       

among  the  other  three.     He  also  gave  instruc-         «. 
tions  for  a  deed  of  settlement  of  the  30,000/. 
expected  to  be  received  from  Mr.  Atlee ;  one- 
tixth  thereof  was  to  go  to  his  grandchildren  the 
Cfoftons,   one*sixth  to  his  grandchildren  the 
Losaclu,  one-third  to  Mrs.  Dashwood  and  her 
children,   one-third  to  Mrs.   Luttrell  and  her 
children ;  and,  in  consequence  of  this  arrange- 
ment, the  legacy  of  5,000/.  to  Miss  Losack  was 
omitted.      In  pursuance  of  these  further  in- 
structions drafts  were  prepared — of  the  new  will 
without  legacies  to  the  three  daughters — of  the 
bonds  securing  10,000/.  to  the  trustees  of  each 
marriage  settlement — and  of  the  deed  of  trust 
for  Atlee's  30,000/.,  which  latter  deed  was  to  be 
executed,  as  soon  as  that  sum  should  be  invested 
m  the  funds.     These  draft  bonds,  and  the  draft 
of  the  new  will,  are  the  papers  propounded. 
On  the  4  th  of  January  the  drafts  of  these  several 
u^tmments  were  carried  by  Langford  to  the 
deceased,  were  read  or  fully  explained  to  him, 
and  he  approved  of,  or  expressed  his  satisfaction 
at,  them. 

Here,  then,  were  the  instructions  carefully 
decided  on,  after  much  consideration  and  re- 
peated interviews,  and  the  drafts  finally  ap* 
pWred.  The  only  further  direction  given  on 
tbat  day  had  no  reference  to  the  former  part 
^  the  disposition ;  it  was  merely  an  authority 
to  his  executors  to  allow  his  partners,  both  in 
^  distillery  and  in  the  glass  manufactory,  a 
l^eitaiQ  time  to  pay  in  their  share  of  the  capital 
^  these  conceros. 

R  2 
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1829.  ]\j|.,  Langford  was  under  an  engagement  to  go 

istb  Jo.      out  of  town  on  the  following  day,  the  5th  of 
January,  and  it  was  settled  that  the  matters 
•.         should  be  completed  as  soon  as  he  came  back, 
ABBRLY.    ^jjj^ji  ^j^g  expected  to  be  in  a  few  days :  but 

he  informed  the  deceased  that  the  instruments 
should  be  prepared,  so  that  if  he  wished  to 
execute  them,  he  might  send  for  them  to  his 
(Langford's)  office.  Mr.  Langford,  therefore, 
must  have  considered  the  mind  of  the  deceased 
to  have  been  finally  made  up.  On  the  5th  of 
January  the  additions,  respecting  the  time  to  be 
allowed  the  partners  for  paying  off  the  deceased's 
share  of  the  capital,  were  directed  by  Sinmionds, 
Mr.  Langford's  clerk,  to  be  inserted  in  the  draft ; 
and  he  waited  on  the  deceased  with  the  draft,  so 
altered,  on  the  7th.  He  found  the  deceased 
very  ill,  but  sitting  on  a  sofa ;  he  informed  the 
deceased,  "  That  he  had  brought  the  several 
**  drafts,  but  would  only  trouble  him  with  the 
**  alterations :"  he  replied,  "That  every  thing 
•*  had  been  arranged  respecting  the  said  will 
•*  with  Mr.  Langford,  and  that  he  only  required 
"  to  have  the  additional  clauses  read  to  him.** 
This  was  accordingly  done  ;  those  clauses 
were  finally  settled ;  some  other  unimportant 
explanations  were  given,  and  the  deceased  ex- 
pressed himself  quite  satisfied ;  so  that  here, 
again,  was  a  final  approbation.  Simmonds  then 
asked,  "  If  he  should  get  this  instrument  en- 
"  grossed  for  execution?"  The  deceased  replied, 
**  No,  nothing  can  be  done  till  I  see  Mr.  Atlee, 
"  who  is  to  pay  the  30,000/. ;  it  must  wait  till 
"  Mr.  Langford  comes  to  town."  This  does  not 
appear  to  have  arisen  in  the  slightest  degree 
from  any  waivering  of  intention,  but  merely  from 
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a  wish  that  the  whole  might  be  completed  at  ^^29. 
once;  for  the  deed  of  settlement  could  not  be  ,3th jm. 
executed  till  the  30,000/.  was  actually  invested. 
It  was  argued,  that  this  declaration  showed 
that  the  disposition  was  wholly  to  depend  on 
Mr.  Atlee's  paying  this  30,000/.  I  cannot  view 
it  in  that  light ;  every  thing  was  settled ;  and 
suppose  that  Atlee  had  changed  his  intention 
and  declined  to  pay,  it  would  not  have  affected 
the  whole;  it  would  be  no  abandonment.  I 
cannot  think  that  the  whole  matter  was  at  all 
dependent  upon  the  completion  of  the  act  by 
Mr.  Atlee.  So  satisfied,  however,  was  Sim- 
monds  of  the  deceased's  final  approbation,  that 
perceiving  the  deceased  was  very  ill,  he  caused 
all  the  instruments  to  be  actually  engrossed. 

On  the  11th  of  January,  the  deceased  was 
alarmingly  ill,  but  was  better  the  next  day :  on 
Sunday  the  13th,  however,  he  was  again  worse, 
and  asked  his  medical  attendant,  Fisher,  **  If  it 
"was  the  17th?"  who  replied  by  asking,  "If 
"  he  had  any  thing  to  do  on  the  17th?"  He  said^ 
''  He  had  some  papers  to  sign."  Fisher  said, 
**  He  had  better  not  defer  it :"  the  deceased 
replied,  "  I  know  what  you  mean:"  understand- 
ing, therefore,  that  he  was  in  that  degree  of 
danger,  that,  if  it  was  necessary  to  do  any  act, 
he  had  better  not  delay  it :  he  then  immediately 
hiformed  Mr.  Aclaiid  that  there  were  some 
papers  at  Langford's  house  which  he  wanted  to 
execute;  and  desired  they  might  be  directly 
fetched.  Langford  had,  as  already  pointed  out, 
Baid  that  the  papers  should  be  ready  if  wanted ; 
and  though  the  deceased  had  told  Simmonda 
that  the  whole  business  should  stand  over  till 
Langford's  return  to  town,  yet,  immediately  on 
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1889.      being  apprized  of  his  danger,  he  sent  for  the 
ittfc  jm.     papers,  though  he  was  clearly  aware  that  the 

deed  of  settlement  could  not  tsdte  effect.    These 

*.  circumstances  again  snow  final  intention,  and 
that  at  this  time  the  deceased  was  in  a  perfect 
state  of  capacity .  One  of  Mr.  Langford's  clerks. 
Stent,  imme^ately  delivered  the  engrossed 
copy  of  the  will — but  what  other  papers  does 
not  appear:  it  was  carried  to  the  deceased^ 
house ;  he  was  informed  of  its  arrival  by  Fisher; 
he  wished  to  sign  it ;  witnesses  were  procured ; 
he  was  lifted  up  in  bed ;  but,  at  the  very  moment 
that  a  pen  was  handed  to  him,  he  expired. 

Now  these  circumstances,  happening  on  the 
13th,  are  sufficient  to  show  adherence  of  inten- 
tion, generally,  to  the  arrangement  he  had  de- 
cided upon  making ;  but  it  cannot  be  understood 
that  he  meant  to  give  effect  to  the  engrossed 
will  in  exclusion  of  the  bonds ;  it  is  quite  clear 
that  the  bonds  constituted  a  part  of  the  arrange- 
ment which  he  intended  should  take  place  after 
his  death.  Fisher  describes  him  as  being  in  a 
dying  state  on  that  morning;  he  speaks  of  papers 
(in  the  plural)  which  he  wanted  to  execute,  not 
as  if  he  wanted  the  will  in  exclusion  of  the 
bonds ;  no  allusion  was  made  to  the  omission  in 
the  will  of  the  legacies  of  the  10,000/.,  which 
legacies  were  merely  omitted  because  he  was  te 
carry  his  intentions  into  effect  in  a  differrait 
mode  :  it  was  as  much  his  determination  to  ex- 
ecute the  bonds  as  the  will;  the  bonds  were 
meant  as  a  substitute  for  the  legacies  in  the  will.* 
These  being  the  facts  of  the  case,  and  the 
intentions  of  the  deceased  quite  manifest, 
there  seems  to  be  no  difficulty  thus  far  as  to 
the  law. 
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In  respect  to  personal  property,  where  there       18». 
final  intention   proved  and  execution   pre-      isihjriir 

«nted  by  the  act  of  God,  the  mere  want  of      

'isecution  does  not  invalidate  the  instrument.  ^"^■"^" 
he  disposition  intended  to  be  made  has  the  "a*^*'^*- 
^une  legal  effect,  in  regard  to  personal  property,  ^^^^  ^^^  j, 
if  the  instruments  had  been  actually  simied  fi°**  wtenuon 
d  attested.  This  non-execution  does  not  in  exeoouon  pre- 
^-^aw  affect  the  validity  of  these  instruments  as  lotofcid.the 
d^3stamentary  instruments  applying  to  personal  "»*^ation*dMi 
Toperty.     It  is  also  settled  law,  and  several  not  invalidate 

m  Ml  inttminent 

«i8es  have  been  decided,  that  if  the  paper  con-  aupotiDgofper- 
the  disposition  of  the  property  to  be  made  dUpoutioD  bu 
«»fter  death,  though  it  were  meant  to  operate  as  a  Sfeo"*^  ^if^^ 
Settlement,  or  a  deed  of  gift,  or  a  bond ;  though  j"*^*"^/^ 
«uch  paper  were  not  intended  to  be  a  will  nor  ligoedandtt. 
other  testamentary  instrument,  but  an  instru-  ^ 
ment  of  a  different  shape ;  yet  if  it  cannot  operate  Whentpiperu 
in  the  latter,  it  may  nevertheless  operate  in  the  "  wa"!  b'o^t'L  m 
former  character.  iMtrament  ©r  t 

dinereot  nttara. 

Cases  of  Scotch  Conveyances,  of  Deeds  of  «f»*j«nnotope. 
Gift,  and  others  of  a  similar  nature  were  cited  itmajiotbefor- 
in  argument ;  and  I  will  only  mention  a  few  in  for'the Sm*'' 
addition  to  them.     In  Musgrave  v.  Down,  T.  T;  f^^^f^^^^* 
1784,  the  assignment  of  a  bond  by  endorsement,  probate,  pro- 
— ^in  Sabine  t;.  Goate  and  Church,  1782,  receipts  l^rrj  Lt^^tttct 
for  stock  and  bills  endorsed  "  for  Mrs.  Sabine,"  Sede^JSllSi*^^ 


Drybutter V.Hodges,  E.T.  1793,  a  letter, —  •^•rdtttii. 
in  Mamell  v.  Walton,  T.  T.  1796,  marriage  ar- 
ticles,— in  Maxee  v.  Shute,  H.  T.  1799,  pro- 
missory notes,  and  notes  payable  by  executon^ 
to  evade  legacy  duty,— were  held  to  be  testa- 
mentary. 

These  are  a  few  out  of  many  cases  that  have 
have  occurred  in  the  Prerogative  Court;  and, 
from  the  Reports  both  at  Common  Law  and  in 
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1829.  Equity,  a  variety  of  instances  have  been,  and 
J3J,,  j^  others  might  be,  cited,  (a)  So  that  it  is  a  settled 
point,  that  the  form  of  a  paper  does  not  affect 
its  title  to  probate,  provided  it  is  the  intention 
of  the  deceased  that  it  should  operate  after  his 
death.  Here  the  intention  of  the  deceased  in 
respect  to  the  disposition  is  beyond  doubt ;  it 
is  clear  that  he  meant  these  daughters  to  have 
the  additional  10,000/.  each;  he  had  proposed 
at  first  to  effect  this  in  the  form  of  legacies  in 
his  will ;  but  afterwards  thought  it  would  answer 
his  purpose  better,  to  give  those  legacies  in  the 
form  of  bonds,  and  to  omit  them  in  the  will ; 
and  these  bonds  therefore  are  to  be  considered 
as  testamentary  instruments,  and  the  mere  want 
of  execution  does  not  invalidate  them ;  as  that 
execution  is  shown  to  have  been  prevented  alone 
by  death. 

The  fair  copy  of  the  will  and  the  bonds  there- 
fore taken  together,  though  none  of  them  are 
executed,  contain,  on  the  ordinary  principles  of 
the  Court,  the  will  of  the  deceased  as  to  his  per- 
sonalty. For  it  is  clear  that  the  execution  was 
intended  till  the  latest  moment  of  his  life,  and 
that  he  would  have  executed  the  bonds  as  well 
as  the  will  had  he  not  been  suddenly  struck  by 
death :  nor  is  there  any  reason  to  suppose  that 
he  would  have  postponed  that  act  till  Atlee's 
30,000/.  were  paid  and  invested  in  the  funds. 

The  effect  of  pronouncing  for  probate  of  the 
unexecuted  paper  and  the  bonds  may  be  to  give 
a  larger  relative  benefit  to  tlie  Aclands ;  for  the 
other  three  daughters  will,  under  those  papers 
as  well  as  under  the  original  will,  each  take 

(a)  Sec  Moliiieux  v,  Molineux,  Cro.  Jac.  144. 
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10,000/.  less  than  the  deceased  finally  intended :        1820. 
Miss  Losack's   legacy   also  may  be  defeated      isJhj^. 
from  the  circuitous  mode  in  which  the  deceased 
proposed  to  give  effect  to  his  intentions :  the  Court 
much  regrets  that  circumstance,  and  would  fain 
trust,  that,  when  the  minor  comes  of  age,  effect 
may  be  given  to  the  deceased's  wishes  in  that 
respect,  (a)     But  on  all  the  consideration  that  a 
JQ^cial  view  of  the  subject  requires,  and  acting 
on  l^al  principles,  without  regarding  what  may 
be  the  result  upon  the  construction  of  these  pa- 
pers, I  decree  probate  of  the  fair  copy  of  the  will, 
(for  in  that  way  the  instrument  was  laid  before 
the  deceased  for  execution),  and  of  the  bonds. 

The  probate  which  has  been  granted  must  be 
revoked,  but  the  will  may  remain  in  the  registry 
of  this  Court  for  safe  custody. 


REAY  V.  COWCHER.  UthJa*. 

The  King^s  Advocate  and  Dodson^  for  the  will  ThepfwoBption 
and  codicils.     [See  Vol.  I.  p.  75.]  dUponngof 

realty  u  well  m 
pereonaltj,  an- 

Lushinffton  and  Haffgard.  contr^.  »tieited,oBiy 

taadi  with  man  j 

(a)  In  the  course  of  the  argument  the  Court  said :  It  was  the  u  ooBDilliediiiid 
cletr  intention  of  the  deceased  that  his  grand-daughter,  Miss  preparatory ; 
Wk,  should  have  a  Jegacy  of  £5000 :  it  was  taken  down  in  "th^i"  IhX* 
wnting,  in  the  instructions  giyen  to  Mr.  Langford  at  his  first  ceaaed  thought 
wterview,  in  December  1827,  with  the  deceased,  on  the  sub-  j*  r;*'"!f ^P?*** 

mm  10  its  aotaal  fonn 

jeetof  his  will ;  and  it  was  inserted  in  the  first  draft.    The  re-  orwaaprerented 
^^*ation  of  the  legacy  was  only  conditional  upon  the  execution  ^^  *  roffioient 
^the  deed  of  settlement,  which  was  not  effected.  finishiafTu 
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1929.  DO  fresh  quarrel  with  his  son  and  daughter; 
they  occasionally  called,  and  were  kindly  re- 
ceived ;  and  on  the  last  occasion  of  his  seeing 
his  daughter,  *'  he  kissed  and  blessed  her/' 
cowcHBR.  'Tijig  jg  proved  by  two  of  Mrs.  Reay's  own  wit- 
nesses. 

Much  evidence  was  offered  to  show  that  the 
deceased  was  not  only  eccentric,  and  in  the 
opinion  of  several  insane,  but  that  he  was  also 
much  addicted  to  intoxication ;  and  Mr.  Crowdy, 
the  medical  man,  deposes,  ''  That  the  disorder 
''  of  which  he  died  was  brought  on  by  intempe^ 
''  ranee  f '  and  though  that  was  not  sufficient  to 
affect  the  validity  of  a  will  formally  drawn  up^ 
and  regularly  executed  and  attest^  in  Mardi. 
1824,  yet  it  may  be  material,  coupled  with  the 
change  of  disposition,  to  bear  upon  the  inference^ 
whether,  .in  October  1826 — within  six  weeks  oC 
his  death — this  codicil  was  a  finished  and  finaJL 
paper,  or.  whether  it  was  produced  by  a  hs^tyr 
and  transient  feeling,  not  afterwards  adhered  tc^,. 
but  abandoned.  . 

The  question  then  comes  to  this  consideratioi 
whether  from  the  form  and  appearance  of 
paper  itself,  or  rather  of  the  two  papers,  they 
to  be  esteemed  final.  There  is  a  third  pap^r 
which  is  not  propounded;  but  on  which 
observation  arises,  and  not  an  unimportant  oni 
for,  though  it  is  a  mere  directory  memorandunn* 
yet  the  deceased's  name  is  subscribed  formalHy 
and  fully  :  this  shows  his  practice  and  h^hitf 
and  affords  something  of  an  inference  agaiti.^ 
the  mere  subscription  of  A,  by  his  initials. 

However,  paper  A,  the  dispositive  paper,  is 
the  important  instrument :  it  is  half  a  sheet  of 
gilt  post  letter  paper :  and  apparently  it  was  only 
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half  a  sheet  when  the  deceased  took  it  up,  for       1B«9. 
the  writiiig,  which  covers  both  sides  of  it,  be- 
gins at  the  gilt,  and  not  at  the  torn,  edge.     It 
18  not  a  paper  therefore,  on  which  it  is  likely 
that  a  methodical  formal  man  (for  so  the  deceased 
was)  would  begin  writing  an  important  codicil, 
to  which  he  had  previously  made  up  his  mind  : 
it  looks  more  like  a  hasty  memorandum  for  fur- 
ther deliberation  ;  and  upon  the  face  of  it  cannot 
be  deemed  a  final  instrument.    There  are  various 
ensures  and  interlineations ;  and  most  important 
alterations,  particularly  in  the  disposition  of  the 
leridue ;  for  though^  as  first  written,  it  was  revo- 
catory of  the  residuary  clause  in  the  will,  yet  this 
paper  originally  bequeathed  it  quite4o  a  difierent 
person  from  the  actual  legatee,  viz.  to  **  Mr. 
••  Qiarles  Douglas  of  Cambridge  College :"  but 
irho  he  was,  or  why  he  was  introduced,  or  why 
he  was  superseded,  no  account  is  given :  and 
afterwards  the  name  of  Mrs.  Elizabeth  Reay  was 
interlined.     The  paper  is  only  subscribed  with 
initials :  is  unattested :  seems  to  have  been  writ- 
ten and  subscribed  uno  contextu;  and  the  alter- 
atioa  appears  to  have  taken  place  subsequently ; 
hot  when,  is  not  ascertained. 

The  first  impression  therefore,  was  not  to  give 
the  residue  to  Mrs.  Reay  :  so  that  the  origin  of 
this  codicil  is  not  to  be  sought  in  the  increase  of 
^  affection  for  her :  and  when  I  consider  that 
Ae  deceased  was  a  man  of  great  regularity,  form, 
^d  precision  ;  and  that  all  the  papers  found  in 
the  drawer,  with  the  paper  in  question,  were  in 
<ttder,  it  is  hardly  possible  to  suppose,  that  he 
coidd  have  intended  it  as  final  and  finished,  or 
have  proposed  it  to  be  any  thing  more  than  a 
"■^cre  preparatory  sketch  for  future  deliberation. 
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ias9.  But  further ;  his  will,  all  written  with  his  own 

1511,  j^^     hand,  is  signed  and  sealed,  and  was  executed  in 

the  presence  of  three  witnesses  :  he  was  aware, 

therefore,  of  the  necessity  of  having  three  wit* 
CowcHiB.  u^gg^  ti)  a  devise  of  real  property ;  and  part  of 
the  residue  is  real :  if,  then,  he  had  intended  this 
paper  to  operate,  it  is  to  be  inferred  he  would 
have  had  witnesses :  and  it  is  proved  by  Mr^ 
Crowdy,  the  surgeon,  Mrs.  Reay's  own  witness, 
that  the  deceased  did  intend  to  have  the  papw 
attested,  and  to  do  a  further  act  in  order  to  give 
it  effect.  The  paper  under  these  circumstances 
must  be  regarded  as  unfinished. 

A  declaration,  however,  is  relied  on :  but  it  is 

quite  impossible  to  depend  on  a  loose  declaratioii, 

deposed  to  at  a  considerable  distance  of  time. 

From  the  experience  we  have  in  this  place,  we 

know  declarations  are  for  ever  made,  and  for 

ever  misunderstood,  and  never  can  operate  against 

the  conduct  of  the  party  deceased.    The  paper 

itself  shows  that  he  had  a  floating  intention  wh<»i 

he  wrote  it  to  do  something,  and  that  he  also 

had  the  same  sort  of  intention  when  he  altered 

it :  but,  I  have  already  said,  it  can  only  be  con* 

sidered  as  unfinished  and  preparatory ;  and  theoi 

the  question  is,  whether  there  is  sufficient  to 

establish  it  in  that  character. 

whentptperu      When  a  paper  is  unfinished  the  presumption 

P^!!^^i>D^r  of  law  is  strong  against  it;  more  especially^ 

wlhllnVM     when  it  is  to  alter  an  executed  instrument^ 

oiidij  wbeo  it  if  and,  ^  multo  fortiori^  when   it  is  to  revoke  a 

wmZ^'^^  disposition  of  the  bulk  of  the  property  to  the 

whel  to^^il^r  deceased's  own  family,  and  to  transfer  it  to  a 

tht^bttik!!f"thl  stranger ;  and  such  would  be  the  effect  of  this 

property  to  the  codlcil.    Thcrc  is  a  total  absence  of  all  cir^ 

ft^j,iiid°^°  ciunstances  tending  to  show,  either  that  the 

tnuMfor  it  to  t 
•tnoger. 
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deceased  considered  this  paper  would  operate 
in  its  present  form,  or  that  he  wished  to  finish 
it,  but  was,  by  some  sufficient  cause,  prevented. 
The  paper  is  dated  on  the  21st  of  October,  and 
the  deceased  died  on  the  1st  of  December, 
10  that  he  lived  for  six  weeks  after  he  wrote  it, 
and  had  abundant  opportunity  of  completing  it. 
True,  he  was  confined  to  his  bed  for  the  last 
duee  weeks  of  his  life,  but  there  is  no  reference 
(D  this  paper  within  the  last  month  of  his  life, 
except  a  single  declaration,  and  that,  I  repeat, 
is  of  no  weight  under  the  circumstances  of  this 
ease. 

The  question  then  comes  to  the  finding.    The 
will  itself  was  found  sealed  up  in  an  envelope 
endorsed  as  the  will,  and  placed  in  a  tin  box 
with  other  papers  relating  to  his  property.    Had 
the  codicil  been  also  so  found  it  might  have  been 
a  very  material  fact,  but  it  was  found  in  an  open 
drawer  of  a  table  in  the  room  where  the  deceased 
sat,  in  which  drawer  was  the  memorandum  to 
which  I  have  adverted,  and  which  could  have 
been  of  no  effect  for  the  last  three  or  four  years 
of  his  life :  this  is  just  the  situation  in  which  the 
deceased  might  leave  an  unfinished,  deliberative 
paper,  to  be  taken  out  and  copied  whenever  he 
should  make  up  his  mind  finally  to  give  it  effect : 
but  if  he  had  already  decided,  if  he  meant  to  do 
nothing  more,  if  he  intended  the  paper  to  operate 
in  this  form,  he  would  have  put  it  away  in  a 
place  of  safety  with  his  will.     But,  then,  it  is 
said,  that  paper  B,  a  fairly  written  paper,  was 
found  in  the  same  place ;   B,   however,  car- 
ries the  matter  no  further :  it  is  true  that  it  is 
fairly  written ;  but  it  ends  without  any  stop,  not 
e?en  a  conmia,  and  has  no  date ;  nor  does  it 
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in  act  on  petition,  ^'  that  the  right  of  appeal  in 
"  all  cases,  depending  in  the  Court  of  the  Sub- 
"  dean  of  Sanim,  by  law  notoriously  belonged  to 
"  the  Lord  Bishop  of  the  diocese  of  Sarum,  or 
"  his  Chancellor  for  the  time  being,  and  did  not 
"  lie  directly  and  immediately  to  the  Court  of 
"  Arches:  that  theCourt  of  the  Sub-dean  was  not 
"  an  exempt  and  peculiar  jurisdiction,  but  archi- 
*'  diaconal  merely,  and  that  the  Sub-dean,  in  the 
'*  exercise  of  his  jurisdiction,  was  subordinate  to, 
''  and  controuled  by,  the  Bishop/' 

For  the  appellants  it  was  alleged,  "  that  the 
*'  Judge  of  the  Court  of  the  Sub-dean  was  also 
*'  Judge  of  the  Consistory  Court  of  the  Bishop 
*'  of  the  Diocese,  and  that  the  appeal  would, 
*'  under  the  circumstances,  lie  to  the  Arches." 

In  reply  it  was  averred,  **  that  the  circum- 
**  stance  of  the  two  offices  being  held  together 
''  by  the  same  person  was  no  ground  for  altering 
*'  the  established  course  of  appeals ;  and  that  if 
**  it  were,  such  ground  ought  to  have  been  at 
**  leged  previous  to  the  issuing  of  the  inhibition 
**  and  citation,  and  inserted  therein,  as  founding 
"  the  metropolitan  jurisdiction ;  but  that  those 
^'  instruments  had  issued  on  a  false  suggestion, 
"  viz,  that  the  Court  of  the  Sub-dean  of  Sarum 
"  was  an  exempt  and  peculiar  jurisdiction." 

DodsoHj  in  support  of  the  protest. 

The  Sub-dean  of  Sarum  has  no  peculiar  nor 
exempt  jurisdiction  :  the  dignity  and  office  are 
conferred  by  the  Bishop  of  the  Diocese  who 
collates  to  them,  who  visits  and  inhibits  the  Sub- 
dean.  Mr.Davies,  twenty-two  years  deputy- 
registrar  of  both  Courts,  states  in  his  affidavit. 
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"  that  the  jurisdiction  of  the  Court  of  the  Sub- 
"  dean  is  not  exempt  and  peculiar,  nor  co-ordi- 
"nate  with  the  jurisdiction  exercised  by  the 
"  Bishop  of  his  diocese,  his  Chancellor,  or  Offi- 
"cial:"  and  further,  "  that  the  Sub-deanery  is 
"  Tisited  by  the  Bishop  in  every  respect  as  the 
"  Archdeaconries  within  the  diocese."  The  ap- 
pellants allege,  that  the  Chancellor  of  the  dio- 
cese and  the  Sub-dean  are  the  same  person,  and 
that  it  is  nugatory  to  appeal  to  the  same  Judge : 
hut  this  objection,  if  good,  should  have  been 
originally  set  forth  and  legally  asserted.  Ough- 
ton,  '*  De  Recusatione  Judicis  suspecti,"  tit.  272. 
This  objection,  however,  being  to  the  person  of 
the  Judge,  and  not  to  the  Court,  the  Court 
should  not  on  that  account  be  passed  over,  par- 
tictdarly  as  the  Judges  of  the  two  Courts  are 
not  necessarily  the  same.  On  the  course  of  ap- 
peals he  cited  Parham  v.  Templar,  3  Phill.  241. 
Tull  V.  Osberson,  1  Sid.  90. 
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Lushington  and  Addams^  contr^. 

Objections  of  form  will  not  be  favoured  :  and 
much  difficulty  exists  in  ascertaining  the  dif- 
ferent jurisdictions  in  each  particular  diocese. 
If  the  Sub-dean  of  Sarum  has  not  a  peculiar 
Slid  exempt  jurisdiction ;  still,  should  this  pro- 
test be  sustained,  the  appeal  will  be  to  the  same 
'Jttdge,  who  must,  at  least,  be  considered  as 
disqualified ;  since,  having  once  decided  this 
^e?y  cause,  his  mind  cannot  be  free  from  bias. 
The  case  comes  precisely  within  the  general 
principles  laid  down  upon  this  subject  by 
Gaa.  (a)   An  appeal  does  not  lie  from  the  Com- 

(a)  Gail,  Pract.  Obs.  lib.  i.  obs.llO.  s.^. 
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missaiy  to  the  Bishop,  *'  lest,"  says  Burn  (re- 
ferring to  Gibson)  "  the  appeal  should  seem  to 
"  be  made  from  the  same  person  to  the  same 
**  person."  (a)  Though  by  the  civil  law,  appeals 
were  strictly  gradatim^  no?i  omisso  medio :  (Dig. 
49,  1.21.  and  Theod.  Cod.  1  vol.  p.  82.)  by  the 
canon  law  and  by  custom  they  were  allowed 
per  saltum.  X.  2.  28.  66.  Sexti  Decret.  1.4.  2. 
and  2.  15.  3.  et  Gloss.  Also  Gastrell  v.  Jones, 
2  Roll.  448.  But  a  passage  from  Peckham's 
register,  fol.  149.  will  decide  the  question,  (ft) 
Nor  was  the  law  altered  at  the  Refonnation  ;  for, 
by  the  statute  of  appeals,  the  jurisdiction  of  the 
Archbishop  is  preserved  as  before,  (c)  Cart  v. 
Marsh,  Stra,  1080.  The  absurdity  of  an  appeal 
ah  eodeni  ad  eundem  has  been  so  strongly  felt,  that, 
in  Lee's  case(rf),  it  was  made  to  overrule  the  sta- 
tute of  appeals,  which,  by  the  7th  section,  express- 
ly gives  an  appeal  from  the  Dean  of  the  Arches 
to  the  Archbishop  of  Canterbury,  This  deci- 
sion strongly  shows  the  doctrine  of  the  Courts  of 
Common  Law  :  and,  in  this  case,  there  are  spe- 
cial circumstances  why  the  appeal  should  not 
be  gradatim:  viz.   the  same  Judge;  the  same 

(a)  1  Burn's  Eccl.  Law,  8th  cd.  p.  60. 
(6)  Viz.    **  Processus  contra  Subdecanum  Hereford  qui  in 
caus^  matrimoniali  sententiam  tulit  definitivain,  k  qua  R.  ad 
sedem  Cantuariensem  legitime  appellavit,  omisso  medio,  juxta 
consuetudinem  curiae  Cantuar.  observatani ;  et  non  obstante 
rescripto  ad  appellationem  et  inhibitionem,  Subdecanus  dic- 
tum R.  denuntiavit  excommunicatum.      Officials  Cantuar. 
vocavit  Judicem  praedictuni  dicto  querelanti  responsurum,  et 
praedicto  contemptui  Curi»;  Cantuar.  responsurum  et  satis- 
facturum."     Concil.  Mag.  Brit.  (Wilkius)  vol.  ii.  p.  84. 
And   Archbishop  Parker  says:    **  ab  inferioribus  judicibus 
ad  hunc  metropolitanum   omissis  mediis  appellatur,  et  non 
gradatim   ut  jura  prarscribunt.**      De   Antiquit.   Brit.    £cc. 
42;  ed.  17-29. 
(c)  24  Hen.  8.  c.  12.  s.  8.  (d)  Carthew,  ITO. 
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registrar;  and,  still  more,  the  appeal  is  from  the 
registrar's  report.  Strictly,  we  admit,  the  ob- 
jection, to  the  regular  course  of  appeals  being 
pursued  in  this  instance,  ought  to  have  been 
set  forth  in  the  inhibition  and  citation ;  but  to 
obviate  any  inconvenience  from  this  defect,  the 
Court  may  direct  a  special  entry  of  the  fact  tq 
be  made  in  the  muniment  books. 


1829. 

Hilary 

Term, 
lit  SeMioo. 


Bears 

AND 

Biles 

o. 
Jacob. 


In  Reply. 
The  ground,  that  the  Sub-dean,  in  his  Court, 
exercises  a  "  peculiar  and  exempt  jurisdiction," 
is  abandoned  as  untenable.     The  cases  of  Bi- 
shops, Officials  and  Commissaries,  as  referred  to 
by  Gibson,  are  easily  distinguished.   The  Bishop 
'^^ould  there  have  already  acted  by  his  sufficient 
officer ;  and  both  the  Commissary  and  Bishop 
have  the  same  Court.  So  in  Cart  v.  Marsh.   And 
^  Lee's  case,  it  was,  in  substance,  an  appeal  to 
the  same  person.     But,  here,  the  Sub-dean  is 
Aot  an  officer  of,  nor  has  the  same  auditory  as, 
the  Bishop,  but  is  the  Judge  of  a  different  Court. 
It  is  admitted  that  appeals  regularly  are  gra- 
^tim:    and  to  that  course,  I   apprehend,  the 
Court  is  bound  to  adhere. 

Judgment. 
Sir  John  Nicholl, 

This  is  an  appeal  from  the  Sub-dean  of  Sa- 
'^^,  in  whose  Court  it  was  originally  a  suit 
^^^  an  inventory  and  account  instituted  by  Peter 
Jacob — surviving  residuary  legatee — against  the 
appellants,  as  executors.  A  decree  was  there 
pVen  against  the  executors,  and  upon  an  appeal 
^  this  Court,  an  inhibition  issued  to  the  Court  of 
^^^  Sub-dean  described  therein  as  a  "  peculiar  and 
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' '  exempt  j urisdic tion . ' '  An  appearance  was  here 
given  for  Jacob,  under  protest,  alleging,  "  that 
**  the  jurisdiction  was  not  *  peculiar  and  ex- 
'^  empt,'  but  subordinate  to  the  Bishop,  and 
**  that  the  appeal  lay  to  his  Consistorial  CJourt." 
The  appellants  denied  this  statement,  and  fur- 
ther alleged,  that  the  same  person  was  Chancel- 
lor and  Sub-dean,  and  therefore  that  there  was 
no  appeal,  pro  hoc  vice^  to  the  Consistory.  The 
respondent  answered,  that  the  inhibition  and  ci- 
tation did  not  suggest  that  ground,  but  alleged 
only  the  jurisdiction  to  be  **  peculiar  and  ex- 
"  empt,"  and  consequently  that  these  proceed- 
ings were  not  valid. 

Hence,  it  seems,  that  three  questions  present 
themselTes. 

FirM  :j  of  fact :  whether  the  Sub-dean's  Court 
exercises  a  peculiar  and  exempt  jurisdictioii ; 
for  if  it  does,  the  appeal  lies  to  the  Arches ;  if 
however  not  peculiar  but  subordinate,  then  the 
appeal  is  to  the  Bishop  in  his  Consistory  Court. 

Second:  whether  the  circumstance  of  the 
Chancellor  being  also  the  Sub-dean  alters  the 
course  of  appeal. 

Third :  Whether  it  is  competent  to  the  parties 
to  raise  that  question  on  the  present  process. 

The  first  point,  which  hardly  admits  of  any 
question  either  on  the  fact  or  law,  has  been 
but  little  pressed  in  argument.  The  instrument 
of  appointment  of  the  Sub-dean  has  been  exhi* 
bited,  and  is  merely  subordinate  and  archidia- 
conal :  the  Bishop  visits  and  inhibits :  during  his 
visitation  the  Sub-dean's  jurisdiction  is  wboUy 
suspended,  and  is  merged  in,  and  exercised 
by,  the  Bishop  as  in  ordinary  Archdeaconries. 
This  jurisdiction  of  the   Sub-dean   of  Sarum 
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is    ^ell  ascertained,  and  has  been  made  more 
pi:iblic  by  the  return  to  parliament,  in  the  last 
session,  of  Courts  exercising  ecclesiastical  juris- 
diction.    In  the  diocese  of  Sarum,  it  is  stated, 
'*  the  Bishop  of  Sanim,  by  his  Chancellor,  exer- 
**  cises  the  authority  of  granting  probates,  and 
**  administrations,  in  the  Sub -deanery  of  Sarum, 
*^  during  the  Bishop's  triennial  visitation  for  six 
**  months,  only  containing  five  parishes."   **  The 

*  •  Sub-dean  of  Sarum  exercises  the  (above)  au- 

*  •  thority,  except  for  six  months  in  every  third 
**  year  (as  aforesaid)."  This  return  confirms 
^^^hat  appears  from  the  instruments  of  appeal, 

nd  from  the  appointment  of  the  Sub-dean,  that 

e  is  appointed  by  the   diocesan,   and  has  a 

subordinate  jurisdiction;  and  his^jurisdic- 

^ion  being  subordinate,  and  not  peculiar  and 

empt,  no  doubt,  in  common  cases,  the  ap- 

lies  to  the  diocesan,  and  not,  per  saltum,  to 

lie  metropolitan.     I  will  not  now  go  into  that 

uestion,  for  it  was  fully  discussed,  anc^lhe  cases 

^suid  authorities  examined,  in  Parham  v.  Tem- 

iplar ;  (a)  and  I  see  no  reason  to  alter  the  opi- 

Yiion  then  expressed. 

The  next  point  is,  whether  the  intermediate 
appeal  is  lost  by  the  same  person  holding  both 
offices.  It  appears  that  not  only  the  Judge — 
but  that  the  registrar — of  the  two  Courts  is  the 
same  person,  (and  this,  it  must  be  remembered, 
is  an  appeal  from  the  registrar's  report) ;  there  is, 
however,  nothing  to  show  whether  the  Courts 
are  held  in  the  same  place.  If  it  is  meant  to 
keep  the  jurisdictions  separate,  the  ofiices  are 
incompatible :  the  Dean  of  the  Arches  cannot 
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(«)  3  Phill.  223. 
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hold  the  chancellorship  of  a  diocese ;  the  Judge 
of  the  Consistory  of  London  is  never,  at  the 
same  time,  Official  of  the  Archdeaconry  of  Lon- 
don or  Middlesex.  But  if  the  Bishop  thinks 
fit  to  appoint  the  same  individual  to  hoth  offices, 
they  must  be  considered  as  consolidated  and 
merged,  otherwise  the  absurdity  and  extreme 
inconvenience  of  appealing  from  the  same  per- 
son to  the  same  person  would  be  introduced.  I 
cannot  suppose  the  Judge  of  the  Courts  now  in 
question  is  of  a  diflferent  condition  from  other 
persons,  and  I  must,  therefore,  consider  the  sen- 
tence of  the  Sub-dean  to  be  the  sentence  of  the 
Chancellor,  or,  in  other  words,  that  this  cause 
has  in  eftect  been  decided  by  the  Chancellor. 

It  is  said,  ''  that  the  two  offices  being  held  by 
"  the  same  person  ought  not  to  deprive  the  Con- 
"  sistorial  Court  of  its  jurisdiction  :"  jurisdic- 
tions, however,  are  not  set  up  for  the  sake  of 
Courts  and  their  officers,  but  of  the  suitors  who 
live  witlun  the  jurisdiction.  It  is  the  act  of  the 
diocesan  in  appointing  to,  and  of  the  Chancel- 
lor in  accepting,  the  two  offices,  that  deprives 
the  suitor  of  the  benefit  of  an  appeal.  What 
would  be  the  effect  of  compelling  the  suitors  to 
travel  through  both  Courts  ?  It  would  only  be 
an  intolerable  hardship  without  any  probable 
advantage,  or  the  fair  benefit  of  an  appellate 
jurisdiction ;  for  an  alteration  of  the  sentence 
would,  under  such  circumstances,  be  perfectly 
hopeless.  In  truth  it  would  be  no  appeal.  I 
should  therefore  be  disposed  to  hold  that  the  two 
offices  must,  pro  hac  vice^  be  regarded  as  conso- 
lidated, and  that  the  decision  of  the  Chancellor 
of  Sarum  has  been  already  given  in  his  charac- 
ter of  Sub-dean. 


ARCHES  COUKT  OF  CANTERBURY. 


265 


The  remaining  question  is,  whether  this  con- 
lidation  of  the  two  offices  ought  not  to  have 
l>een  stated  in  the  inhibition  and  citation,  and 
alleged,  in  the  nature  of  a  recusatio  judicis^  as 
the  reason  for  coming  to  this  Court  "  per  saltum'' 
This  omission  seems  a  stronger  ground  of  pro- 
test.     The  citation  and  inhibition  are  defec- 
tive :  they  have  made  a  misnomer,  which    is 
not  merely  formal  but  may  be  substantially  in- 
jurious to  the  Consistorial  Court :  they  call  the 
Sub-dean's  jurisdiction  **  peculiar  and  exempt," 
and  may  tend,  at  a  future  time,  to  deprive  the 
diocesan  jurisdiction  of  its  due  authority,   for 
they  will  remain  as  part  of  the  reccfrds  of  this 
Court  and  of  the  Sub-dean's  Court,  apd  there- 
fore would  be  instruments  describing  the  latter 
as  exempt  and  not  subordinate. 

This  Court  cannot,  then,  proceed  on  these  in- 
rtruments ;  but  It  would  be  very  unwilling,  when 
the  property  is  so  small,  and  when  under  the 
circumstances  of   this  case  the    intermediate 
Court  is  taken  away,  as  a  real  and  substantial 
Appeal,  to  send  the  parties  back  and  deprive 
them  of  the  remedy  intended  by  the  law.    I 
shall  therefore  let  the  matter  stand  over  for  con- 
sideration, whether  the  real  ground  of  appealing 
to  this  Court  omisso  medio ^  and  the  principle 
upon  which   this  Court    might  properly  have 
issued  its  inhibition,  can  be  made   to  appear 
in  such  a  manner  as  shall  hereafter  prevent 
any  proceedings,  taken  in  this  cause,  from  being 
drawn  into  a  precedent  to  the  injury  of  the 
diocesan  Court,  (a) 
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(a)  On  the  8th  of  June  a  decree  had  not  been  made;  the 
being  under  agreement. 
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A  will  being  ex-  JouN  Farquhar,  formerly  of  Calcutta,  but 
^te,*^n^pt^of  late  of  London,  the  deceased  in  this  cause,  was 
Id't^o  uve^b^In  f^^'^d  dead  in  his  bed  at  his  house  in  the  New 
in,  and  was  never  Road,  ou  the  momiug  of  the  6th  of  July,  1826, 
the  deceased!  being  thou  seventy-six  years  of  age;  he  left 
TdTs^not  behind  him  Elizabeth  WUloughby,  (wife  of 
dlath  the**"  m4  ^^^^^  Trezevaut)  the  daughter  of  a  deceased 
/oeie  presamp.  brothcr ;  Johu  Farquhar  Fraser,  and  Dame 
thTt^*tista"or  Charlotte  (wife  of  Sir  William  Templar  De  La 
S^if  hu*Jwn  Pole),  children  of  a  deceased  sister ;  and  James 
?^d-(if  the  ^^^  George  Mortimer,  Charlotte  (wife  of  Wil- 
first  be  not  Ham  Aitkcn),  and  Mary  (wife  of  James  Lums- 
h^*i!itindid  **  den),  children  of  another  deceased  sister ;  the 
loH'^thrda'     only  persons   in    distribution  in  case   he  had 

plicate  not  in        Jicd  intCStatC. 
his  possession. 

The  deceased  Ou  thc  15th  of  September,  1826,  administra- 
dMrbtMtate.  tion  of  the  goods  of  the  deceased,  as  dying  in- 
testate, was  granted  to  John  Farquhar  Fraser. 
A  copy  of  a  will  and  codicil  (executed,  in  dupli- 
cate or  triplicate,  by  the  deceased  in  India)  hav- 
ing been  received  by  David  Colvin,  the  party  in 
this  cause,  authenticated  under  seal  of  the  Su- 
preme Court  of  Judicature  at  Fort  William,  in 
Bengal,  a  decree  issued  at  his  instance,  calling 
upon  Mr.  Fraser  to  bring  in  the  administration, 
and  show  cause  wliy  the  same  should  not  be  re- 
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yoked,  and  probate  of  the  will  and  codicil  be 
granted  to  Mr.  Colyin.  (a) 

(f )  A  comparatiTe  Btatement  of  the  Will  and  Codicil  of  the 
7th  of  March,  1814 ;  of  Paper  A ;  and  Script,  No.  I. :  — 

WiU  and  Codicil  — 


ia29. 

Hilary 

Term, 

By-Dtjr. 


Dated  7th  March  1814 : 

**  I,  John  Farquhar,  agent 
for  the  manufacture  of  gun- 
powder at  Ishapore  in  Bengal, 
being  about  to  embark  for  Eu- 
rope, and  being  in  sound  and 
disposing  mind,    do    hereby 
bequeath  my   real    and   per- 
KMud  property  as  follows.   To 
vy  nephew  John  Fraser,  and 
oeco  Lady  Pole,  each  500/. 
9Ming  money  of  Great  Bri- 
tiii:  to  my  friend    George 
WiboD,  at  present  one  of  my 
Igeott,  1000/.    of   the  same 
desoQiuiation  :     to    Sir  John 
Boyds,  one     of  the    puisne 
Mges  in  the  Supreme  Court 
^  Judicature  in  Bengal  500/. 
of  the  same  denomination :  to 
George  Davidson,  Esq.  Mint 
M^t^r  of  Bengal,  1000/.  of 
^  wne   denomination :    to 
Alexander,  Dayid,  and  James 
^m  (brothers),  and  Alex- 
^'^r  Colviq,  their  nephew, 
^1%  each,  to  commence  from 
^  time  of  the  respectiye  arri- 
^  of  the  parties  in  any  part 
.   Great  Britain  :  to  my  old 
^'^^tid  Dr.  George  French,  pro- 
^^^^or,  or  some  time  since  pro- 
^•«k)rof  chemistry  in  the  Maris- 
^^'^U  College  of  Aberdeen,300/. 
^    tlie  above  denomination  : 
^  CoIomI  or  Lieut.  Colonel 


Paper  A  and  Script 
No.l— 
as  far  as  they  differ  from  the 
will  and  codicil  of  the  7th 
of  March,  1814.  The  pas- 
sages in  Italics  are  the  clauses 
which  are  not  contained  in 
script,  No.l:  in  other  re- 
spects, except  as  is  hereafter 
noticed,  and  with  some  slight 
verbal  variations,  the  three 
instruments  coincide. 

For  an  account  of  paper  A, 
and  script  No.  1,  see  the  14th 
article  of  Mr.  Colvin's  allega- 
gation,  infr^,  p.  273:  —  the 
edi,  10th,  11th,  and  12th  arti- 
cles of  Mr.  Eraser's  allegation, 
p.  280 ;  —  and  the  6th  and  9th 
articles  of  Mr.  Colvin's  second 
allegation,  pp.  287,  8. 

Paper  A.  is  also  noticed  in 
thejudgment.  Seeinfr^,p.315. 

et  seq. 


**  This  is  the  last  will  and 
testament  of  me  John  Far* 
quhar  of  Gloucester  Place, 
Portman  Square,  in  the  county 
of  Middlesex,  Esquire. 

**  I  give  devise  and  be- 
queath all  my  estate  of  what 
nature    or    kind    soever    not 
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The  administration  was  accordingly  brought 
in ;  and — after  some  preliminary  steps  for  the 


COLVIH 
V. 

Frasrr« 


Calcraft  300/. :  all  the  above 
sums  to  be  paid  to  the  respec- 
tive persons  named  during  the 
natural  term  of  their  lives  an- 
nually. I  likewise  bequeath 
for  the  purpose  of  promoting 
learning, 


herein  otherwise  disposed  of 
unto  my  executors  hereinafter 
named  their  heirs  executors 
and  administrators  for  the 
purpose  of  promoting  learning 
in  manner  following :  viz.  To 
apply 


**  such  sum  as  may  be  sufficient  for  salaries  of  the  following 
professors  who  are  to  teach  during  the  whole  of  the  summer, 
as  1  know  from  my  own  experience  that  nothing  is  so  contrary 
to  the  acquisition  of  knowledge  as  the  long  vacations  in  tfie 
Scottish   universities :  viz.  I  bequeath  for  the  salary  of  the 
professor  of  Greek  200/.  sterling ;  for  the  salary  of  the  pro- 
fessor of  the  second  class,  called  the  semi-class,  the  same 
sum ;  for  that  of  the  professors  of  the  third  and  fourth  classes 
the  same  sum  to  each  :  the  above  sums  to  be  paid  annually 
in  lawful  money  of  Great  Britain  to  the  new  professors  of  all 
the  universities  or  colleges  of  Scotland  beginning  with  Aber- 
deen, next  St.  Andrews,  next  Glasgow,  and  lastly  Edinburgh : 
likewise  200/.  sterling  for  the  salary  of  a  professor  of  Mathe- 
matics, payable  in  the  same  manner,  at  each  of  the  above 
seminaries  :  and  my  will  is,  that  if  tho  present  professors  will 
agftee  to  leach  during  the  whole  year  without  any  other  vaca- 
tions than  those  established  by  law,  and  fourteen  days  about 
Midsummer,  in  that  case  that  they  shall  in  the  first  instance  be 
offered  the  option  and  receive  annually  the  above  sums  during 
their  professorships  :    I  likewise  bequeath  300/.  annually  of 
sterling  money  of  Great  Britain  for  the  purpose  of  erecting 
a  professorship  of  mathematics  in  the  College  of  Old  Aber- 
deen, unless  that  may  have  been  already  done :  likewise  3001. 
annually  for  one  professor  of  astronomy  in  the  Marischal  Col- 
lege of  Aberdeen,  and  100/.  annually  for  each  of  two  assistants : 
likewise  the  same  sums  foj  a  Professor  and  two  Assistants  in  the 
King's  College,  Old  Aberdeen :  likewise  such  sum  as  may  be 
sufficient  for  the  erection  of  two  observatories  of  celestial  bodies, 
and  furnishing  them  with  the  necessary  instruments,  admitting 
nothing  that  is  not  absolutely  necessary  for  the  above  purpose 
for  the  use  of  the  two  above  mentioned  professorships.     Lastly 
I  desire  that  [on  the  natural  decease  of  the  above  persons,  to 
whom  annuities  have  been  bequeathed,  that  the  annual  sums. 
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purpose  of  citing   all  persons  interested,  and 
getting    all    testamentary    papers   before    the 

respectively  appropriated  to  them,  shall  be  added  to]  (a)  the 
annual  surplus  of  my  receipts,  and,  after  providing  for  the 
otiier   purposes  [herein-before]  expressed,   shall   be  divided 
anoogst  the  parochial  schoolmasters  [over  all]  (6)  Scotland  in 
sums  of  not  less  than  10/.  of  sterling  money  of  Great  Britain 
amually  to  each  [beginning  with  the  Schoolmasters  of  Aber- 
deenshire ;]  and  as,  in  my  opinion,  the  study  of  the  Greek  lan- 
guage ought  to  precede  that  of  the  Latin,  I  leave  100/.  sterling 
aninally  to  each  of  four  teachers  of  Greek,  provided  that  such 
a  diange  of  system  be  approved  of  by  a  majority  of  the  Pro- 
fenors  of  the  Universities  of  Scotland,  and  in  that  case,  that  is 
to  be  effected  in  preference  to  the  provisions  for  parochial 
schoolmasters. 

*'  I  give  and  devise  all  my 
East  Mark  estate  in  the  county 
of  Somerset  unto  my  nephews 
James  and  George  Mortimer(c) 
fw  their  lives,  and  at  their 
death  to  the  eldest  male  heir, 
or  in  default  of  male  issue  to 
the  eldest  female  heir  of  my 
said  nephew  George  Mortimer, 
on  condition  that  whoever  sue- 
ceeds  to  the  possession  of  my 
said  East  Mark  estate  shall 
take  and  use  the  name  of  Far- 
quhar.  I  give  and  bequeath  to 
my  niece  Lady  Pole,  wife  of 
Sir  William  Pole  of  Shute  in 
Devonshire,  the  sum  of  /. 
and  to  each  of  her  children  the 
sum  L  to  accumulate  far 
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**  Declaring  this  to  be  my  last 

win  and  testament  I  appoint  the 

^'^^I'uig  gentlemen  to  be  my 

«xecotors,  John  Bebb,  George 

^iisoQ,  and  Dr.  John  Flem- 

isf  in  Europe,  and  the  above- 

i>Mied  Alexander,  David,  and 

Jtnies  Colvin  and  Alexander 

^na  the  younger  and  John 

Cwiar  of  Calcutta,    Agents; 

■■J  George   Davidson,   Esq. 

Aiint-master  of  the  same  place. 

^ted  in  Calcutta  this  7th  of 

*f«rch  1814.'' 

t^  It  was   signed,  sealed 

^  executed  in  the  presence 

of  four  witnesses ;  and  at  the 

^^  of  the  paper  was  added  a 

^*cU  as  follows : 

^^)  The  clause  within  brackets  was  not  in  paper  A;  nor  in  No.l. 

^^  v^i  In  paper  A,  the  words  **  herein-before"  were  "  herein- 

***«r ;"  the  words  "  over  all"  were    transposed ;    and  the 

.  ^^8, "  the  shires  or  counties  of  Aberdeen  and  Mearnsin,"  were 

^  *^lined  before  "  Scotland;"  and  the  words  "  beginning  with 

^e  schoolmasters  of  Aberdeenshire,"  were  struck  through. 
^^  ^^)  In  Script  No.  1.  here  followed,  "  and  their  heirs  on  con- 
dition that  they  shall  take  and  use  the  name  of  Farquhar." 
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by  this  codicil  of  the  same 
date  1000/.  sterling  money  of 
Great  Britain  to  Mrs.  M'Ken- 
zie,  wife  of  John  M'Kenzie, 
Esq.  Military  Paymaster  Ge- 
neral of  Bengal  for  the  pur- 
chase t)f  a  ring.'' 

J.  Farquhar. 


Court,(a) — on  the  by-day  after  Hilary  TeriKa 
1828,  an  allegation,  propounding  the  copy  oi 
the  will  and  codicil  was  admitted.  It,  in  sal>- 
stance,  pleaded :  — 

1.  The  death  of,  and  the  persons  entitled  in 
distribution  to,  the  deceased. 

*'  I  hereby  further  bequeath  |  their  benefit  tiU  they  arrive  M 

tlie  age  of  21  yean  respecH^ikf, 
and  I  give  to  my  niece  Jin. 
tit  America  the  mm 
of  L  and  I  give  and  de- 

vise unto  my  most  particvhr 
friend  David  Colvin  of  Gkw- 
cester  Place  aforesaid  all  Wf 
freehold  and  copyhold  estatii 
in  the  parish  of  HanweU,  Bfid* 
dlesex.  And  whereas  I  ham 
lately  agreed  to  sell  unto  David  Colvin  all  my  leaaeliold 
house  in  Gloucester-place,  now  in  his  occupation,  for  34MIL 
but  the  same  has  not  yet  been  conveyed  to  him ;  now  I  dn 
hereby  bequeath  the  said  house  unto  David  Colvin  his  execuUm 
and  administrators  discharged  of  and  from  the  said  sum  ef 
3400/.  And  I  further  give  and  bequeath  to  my  friend  Ihnrid 
Colvin,  should  he  survive  me^  all  my  leasehold  house  i»  GIm-' 
cester-place,  Portman-square  at  present  in  my  oum  frrnrprtfiiwi 
to  his  executors  and  administrators  together  with  all  thefwrm^ 
turCf  ^c.  which  may  be  contained  in  it  at  my  death:  and  I  gi?e 
to  each  of  my  partners  in  Broad-street,  London,  viz.  R..  C* 
Bazett,  Da?id  Colvin,  W.  Crawford,  and  J.  G.  Remingtoii» 
the  sum  of  /.  in  token  of  my  regard :  And  my  will  is  that  hi 
case  all  or  any  of  the  devises  or  bequests  heretofore  contained 
or  any  part  thereof  shall  be  void  under  the  statutes  of  mortmaiii 
or  otherwise  howsoever,  then  I  give  and  devise  all  my  sud 
estate  unto 

*'  And  I  hereby  appoint  my  (aforesaid)  partners  to  be  exe- 
cutors of  this  my  last  will,  and  hereby  revoking  all  former  wills 
by  me  at  any  time  made  1  publish  and  declare  this  as  and  for 
my  last  will  and  testament:  in  witness  whereof  I  have  hereiiiil» 
set  my  hand  and  seal  this  day  of  November  1821. 

*^*  The  nsual  clause  of  attestation  was  added. 


>9 


(d)  See  Colvin  v.  Fraser,  vol.  i.  107. 
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2.  A  detailed  history  of  the  deceased  from  his 
birth  in  the  county  of  Aberdeen,  to  his  death  ; 
his  education  at  a  parochial  school,  and  after- 
wards at  the  Marischal  College  at  Aberdeen ; 
and  that  early  in  life  he  went  to  India,  where 
by  close  application  to  business  and  par- 
simonious habits,  he  rapidly  accumulated 
**  considerable  property,  and  at  a  very  early 
^'  period  conceived  an  intention  of  leaving  his 
"  jMfoperty  for  the  improvement  of  the  system 
"of  education  in  Scotland,  and  frequently, 
'^whilst  in  India,  expressed  such  intention  to 
"  his  friends." 

3.  A  statement  respecting  the  deceased's  rela- 
tioQS  at  the  time  of  his  quitting  Scotland  and 
sobsequently ;  and  that  during  his  residence  in 
India  he  kept  up  no  communication  with  them, 
except  by  directions  to  his  agents  to  allow  a 
sufficient  sum  annually  for  the  maintenance  and 
^ucation  of  his  nephew,  Mr.  Fraser,  and  of  his 
sisteF,^— then  orphans;  and  specially  directed 
tkat  the  former  should  pay  particular  attention 
to  the  study  of  Greek  and  mathematics. 

4  and  5.    The  execution  in  duplicate  of  the 
^  and  codicil  in  India,  when  the  deceased  was 
^M  to  return  to  Great  Britain,  {a) 
%  7,  and  8.  Formal  articles. 
^.  That  both  copies  of  the  will  and  codicil, 
^^ed  up  in  separate  envelopes,  were  left  in 
**®  custody  of  Messrs.  Colvin — the  deceased's 
^^ts  in  Calcutta ;  that  he  arrived  in  England 
^  the  end  of  1814; — in  1816,  became  partner 
^  ^  house  of  agency  in  Broad  Street,  under  the 


1829. 

Hilary 

Term, 

By-Day. 


Colvin 
Fraser. 


\^)  The  due  execution  of  this  will  and  codicil,  but  in  tripli- 
^^9  was  admitted  by  the  next  of  kin. 


i 


COLVIN 

V, 


I  CASKS    DETERMINED    IN    THE 

1829.       finn  of  Bazett,  Farquhar,  Crawford  and  Co. ;  :j 

Hilary       that  his  property  at  the  time  of  his  death  was  i 

b^'dT'       nearly  of  the  same  value  as  at  the  date  of  his  « 

will ;  that  he  desired  one  part  of  the  will  to  be  » 

transmitted  from  India ;  and  that  in  1 816,  asealed  i 

frasem.      packet  endorsed  "  the  will  of  John  Farquhar, 

"  Esq."  arrived  in  England,  and  was  delivered 

by  David  Colvin  into  the  deceased's  possession : 

that  he  frequently  conversed  upon  the  system 

of  education  in  Scotland,  and  the  improvement 

thereof;  and,  whilst  in  Scotland,  in  1816,  made 

various  inquiries  at  Aberdeen  and  elsewhere 

upon  the  subject. 

10.  That  on  his  arrival  from  India,  he  was 
disappointed  at  Mr.  Fraser's  progress  in  mathe- 
matics :  in  1817,  wholly  discontinued  the  allow- 
ance to  him,  frequently  expressed  dissatisfac- 
tion at  his  conduct,  and  declared  he  should 
inherit  no  part  of  his  property. 

1 1 .  Great  intimacy  with  David  Colvin ;  de- 
clarations to  him  and  to  others  of  his  friends, 
that  he,  the  deceased,  had  left  his  property  for 
the  improvement  of  education  in  Scotland,  and 
that  Colvin  was  one  of  his  executors. 

12.  That  the  deceased,  being  about  to  pro- 
ceed to  Paris  in  October  1821,  brought  with  him 
to  Mr.  Colvin 's  house  (the  carriage  which  was 
to  convey  him  to  Dover  being  at  the  door)  the 
packet  (pleaded  in  the  ninth  article)  which  was 
now  open ;  that  he  took  from  it  a  paper  which 
he  described  as  his  will ;  and,  on  a  separate 
sheet  of  small  foolscap  paper,  hastily  wrote  and 
executed  a  codicil,  thereby  devising  the  East 
Mark  estate  (which  he  had  lately  purchased)  to 
his  nephews,  James  and  George  Mortimer,  on 
condition  of  their  takin<^  the  name  of  Farquhar ; 


COLVIN 

V.    . 
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—  a  leasehold  house  and  small  estate  to  David  i^^* 
Colvin ; — and  appointing^  with  100/.  legacy,  his  Hilary 
partners  in  the  house  of  agency  executors :  that  Jl^^' 
the  will  and  said  codicil  with  the  original  enve- 
lope were  left  in  the  hands  of  David  Colvin, 
irfio  deposited  them  in  the  deceased's  iron  chest  '^ame, 
in  Broad  Street. 

13.  The  purchase  in  1822  of  the  Fonthill  es- 
tate; inquiries  respecting  the  effect  of  the 
statates  of  mortmain,  and  declarations  of  his 
want  of  affection  for  his  heir  at  law,  saying, 
*'  his  heir  at  law  was  a  vagabond  in  the  back 
"  settlements  of  America." 

14.  That  Mr.  Colvin,  apprehensive  that  the 
^d  codicil  might  be  invalid,  on  consultation 
with  his  partners  and  with  the  deceased's  soli- 
citor, sent  to  the  deceased  at  Paris  a  sketch 
will,  No.  1.  and  also  a  draft  will>  paper  A.,  that 
^  deceased,  on  reading  it,  declared  "  it  would 
''  be  of  no  use  to  make  such  a  will,  as  he  had 
^  two  already  to  the  same  effect,  and  that  one 
**wa8  in  his  own  possession,-— the  other  in 
•'India." 

15.  That  in  1822,  on  his  return  from  France, 
^e  deceased  took  his  will  and  codicils  to  his 
^^  residence;  that  in  the  spring  of  1822  or 
1823,  he  destroyed  the  codicil  in  Broad  Street, 
*  a  fit  of  anger  with  Mr.  Colvin,  but  afterwards 
^pressed  his  regret  and  was  reconciled. 

16.  Pleaded  the  execution  of  a  codicil  on  the 
'^th  of  July,  1823,  and  that  it  was  deposited 
^th  a  solicitor :  (a)  it  also  pleaded  declarations 
^  Harry  Phillips  and  others,  ''  that  in  conse- 

^  (p)  This  codicil  was  brought  into  the  registry  by  the  soli- 
^^,  and  was  propounded  on  behalf  of  Mr.  Colvin ;  it  is  no- 
"^  is  Ike  judgment. 

VOL.  II.  T 
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*'  quence  of  the  statutes  of  mortmam,  he  (tb 
''  deceased)  intended  to  sell  the  Foathill  estate 
^'  of  which  no  conveyance  had  been  made  ti 
**  him,  —  alleging  as  a  reason,  that  conyeyanoe 
**  might  at  once  be  made  to  the  next  purchaMa 
*^  and  that  he  should  thereby  save  the  stani] 
"  duty ;"  and  that  he  had,  previously  ta  lu 
death,  sold  or  agreed  for  the  ^e  of  the  graate 
part  of  the  said  estate. 

17.  That  in  the  early  part  of  1822,.  the  bcfinv 
mentioned  iron  chest,  and  also  a  certain  cabiiiet 
were  sent  to  the  deceased's  residence  m  Am 
New  Road:  it  further  pleaded  declaraiams 
from  the  beginning  of  1822  to  his  deaths  "  thai 
'*  he  had  a  will  or  two  wills  which  he  had  madb 
^*  in  India,  that  one  remained  in  India  and  tin 
**  other  in  his  own  possession,  that  he  kept  the 
'^  latter  in  the  cabinet,  and  that  David  Cobn 
**  and  Dr.  Fleming  were  two  of  the  execatna.* 

18.  A  declaration  in  February  1823,  to  bii 
solicitor,  Mr.  Drake, — on  his  suggesting  that  hf 
should  make  a  new  will — "  I  have  a  will  bj 
*'  me ;  it  is  in  that  cabinet,  and  David  Colnii 
"  and  Dr.  Fleming  are  two  of  the  executors.** 

19.  Declarations  to  Mr.  Hume  in  Januai^ 
182Sy  **  that  he  (the  deceased)  had  a  will  in  the 
**  said  cabinet ;''  and  also  declarations  of  thi 
contents  of  such  will ;  —  which  were  to  the  sanM 
effect  as  the  bequests  in  the  will  propounded. 

2a  A  further  declaration  to  Mr.  Hume,  ''  that 
^'  he  could  not  take  more  than  fourshares  in  the 
^^  London  University,  because  it  might  inteifen 
'^  with  his  intentions  in  respect  to  the  colt^;^ 
^'  at  Aberdeen,  and  to  education  in  Scotland  in 
"  gieai^raL" 

21  and  22.    Further  declarations  on  the  aoth 
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of  June  1888,  to  Creorge  Harry  Phillips, ''  that 

^  he  [the  deceased]  bad  two  wills  (which  he  had 

^  Blade  in  India)  one  part  thereof  in  bis  own 

**  poseesmon,  and  one  in  India :"  and  on  the 

4th  of  July  1826,  to  Harry  Phillips,  "  that  he 

••  had  already  two  wills ;"  that  on  Harry  Phil- 

Ups  stating,  *•  nnless  he,  the  deceased,  made  a 

"  eedieil  to  such  will  in  the  presence  of  three 

'^  witnesses  it  would  only  conyey  personal  pro- 

^  perty ;   the  deceased  replied,  '  he  would  sell 

^  a&  that  remained  of  the  Fonthill  property :' 

^  and  that,  on  leaving  Phillips,  he  appointed  to 

^retom  the  following  day,  but  did  not  keep 

'*  such  appointment." 

S3.  Frequent  declarations  during  the  latter 

psrt  <rf  his  life,  that  Mr.  Eraser  should  never 

baye  sixpence  fnmi  him;  that  the  Mortimers 

hd  received  too  much  from  him'  already,  and 

dundd  have  no  more ;  (this  more  especially  to 

Hiny  Phillips,  on  the  4th  of  July,  1826,)  and 

that  none  of  his  relations  should  be  benefited 

^  his  property  at  his  death :  that  on  Mr.  and 

Mis.  Lumsden  going  to  Fonthill  in   1822,  he 

^piessed  displeasure  at  their  coming,  and  said 

**  sbe  was  no  relation  of  his;"  and  m^uM  nofi 

I^Mnit  them  to  dine  at  his  table. 

24.  That  for  several  years  before  his  death 

^*tte  deceased  was  in  an  enfeebled  state  of  health, 

^)id  that  during  the  last  few  years  of  his  life, 

^Hd  particularly  the  last  twelvemonth,  he  was 

%i  the*  halnt  of  leaving  his  papers  lying  about 

Vsr  room,  and  on  going  out  he  usually  left  his 

^tabinet  and  other  places  unlocked,  or  locked, 

levmg  the  keys  about;  that  he  occasionally 

locked  bis  room  door,  but  frequently  teft  in  the 

key,  and  that  after  his  death  several  <tf  bis  pa* 
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pers  of  importance  and  an  invelope  endoi 
"  Will  of  John  Farquhar,  Esq.,"   or    to   I 
effect  were  found  in  the  said  cabinet,  and  1 
such  envelope  was  taken  possession  of  by 
Fraser. 

25.  That  Mr.  and  Mrs.  George  Mortu 
about  two  years  before  the  deceased's  de 
prevailed  on  him  by  false  pretences,  to  al 
them  to  reside  in  his  house  in  the  New  Bi 
during  his  absence,  and  were  from  such  tim 
the  deceased's  death  in  the  habit  of  residiiii 
it  for  a  considerable  time  together ;  and  that 
deceased  expressed  great  dislike  of  Mrs.  1 
timer :  that  while  there,  they  were  frequtra 
and  for  a  considerable  time  together  in  his  ro 
where  the  said  cabinet  and  iron  chest  were; 
had  free  access  to  his  papers. 

26.  That  it  being  understood  Mr,  CJo 
was  one  of  the  deceased's  executors,  he  attc 
ed  with  Mr.  Drake  and  Mr.  Fraser,  at  his  he 
in  the  New  Road,  for  the  purpose  of  searcli 
for  his  will ;  that  they  searched  for  the  Sf 
with  two  of  the  deceased's  servants ;  Mr.,  i 
Mrs.  Mortimer  having  refused  or  declined 
attend :  that  one  part  of  the  will  and  codi 
received  by  the  deceased  from  India,  was 
cancelled  or  destroyed  by  him,  nor  by  his  dii 
tions,  but  was  destroyed  without  his  knowled 
privity,  or  consent. 

27.  That  soon  after  his  death  disputes  ai 
between  Mr.  Fraser  and  Mr.  George  Mortu 
as  to  the  grant  of  administration :  that  Frs 
having  obtained  the  same  to  be  granted  to  1 
alone,  George  Mortimer  and  his  wife  expresi 
great  dissatisfaction  thereat ;  and  a  few  di 
afterwards,  Sarah  Hurst,  widow,  being  at. 
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faonse  in  Gloucester  Place,  Mrs.  Mortimer,  his 
wife,  expressed  herself  to  Sarah  Hurst  (with 
whom  she  was  intimately  acquainted)  in  terms 
of  anger  and  resentment  at  Mr.  Eraser's  con- 
duct, and  said  **  John  Fraser  is  under  great  ob- 
"  ligations  to  me ;  for  if  it  had  not  been  for  me 
*^  he  would  have  had  nothing ;  for  I  destroyed 
**  the  will ;"  or  to  that  effect ;  and  repeated  the 
same  expression,  thereby  meaning  that  she  had 
destroyed  the  duplicate  of  the  will  of  the  de- 
ceased, which  he  had  in  his  own  Dossession.  (a) 
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(a)  In  the  course  of  reading  the  eyidence,  the  counsel  for 
the  next  of  kin  took  an  objection  to  the  deposition  on  thb  article* 
OB  the  ground  that  the  declaration  of  the  wife  could  not  be 
efidence  against  the  husband.  1  Phillipps,  p.  76.  7th  edition. 
)  Staikie  on  Evidence,  pp.  45.  707 ;  nor  against  the  other 
pvties,  on  the  ordinary  principle  that  nothing  except  what  was 
fiYen  under  the  sanction  of  an  oath,  was  evidence  against  third 
persons. 

On  the  other  side  it  was  argued,  that  on  the  principle  of  the 

cue  of  Carey  y.  Adkins,  4  Campb.  92,  the  evidence  was  ad- 

^■ttiible  against  the  husband ;  and  being  evidence  against  him 

Jwss  evidence  agabst  aU  the  parties  in  the  same  interest;  as 

^Answers  of  one  executor  may  be  read  against  the  other:* 

^  farther,  that  the  parties,  having  neglected  to  object  to  the 

^^issibility  of  the  allegation,  pleading  the  declaration,  were 

^^  barred  from  objecting  to  the  depositions  taken  on  that 

l^lea. 

h  reply; — that  if  these  declarations  were  not  legal  evi- 
^Sence,  it  was  never  too  late  to  object;  as,  in  Chancery,  the 
Evidence  of  an  interested  witness  is  struck  out  whenever  such 
^terest  is  discovered ;  and  further,  that  even  if  the  objection 
>ere  not  raised  by  the  party,  the  Court  was  bound  to  see  that 
the  cause  was  decided  upon  legal  evidence :  so,  at  Nisi  Prius, 
^the  Judge,  as  soon  as  he  discovers  that  the  evidence  is  not 
strictly  legal,  always  stops  it  and  tells  the  Jury  not  to  give  it 


*  See  Maclae  and  Ewing  v.  Ewing  and  others,  Vol.1.  317. 
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On  the  first  Session  of  Trinily  T^rm  aa  aUeg^- 
tioQ,  with  forty-fiye  (exhibits,  was  SMliiutted  <QP 
the  part  of  the  aext  of  kin :  it  pleaded — 

1  and  2.  The  deceased's  real  estate  as  worth 
00,000/. ;  other  freehold  estates — ^for  the  sale  ci 
which  he  had  contracted,  170,000/. :  othi^  per- 
sonal property,  310,000/.:  and  certain  slight 
inaccuracies  in  the  history  of  the  deceased,  tmd 
of  his  family  as  pleaded  by  the  executor. 

3.  That  the  instruments  propounded  wen^ 
duplicates  of  a  will  and  codicil  brought  by  tb» 
deceased  to  this  country,  or  shortly  afterwards 
transmitted  to  him  from  Calcutta,  and  subse- 
quently cancelled  and  destroyed  by  him.  That 
the  said  duplicates  remained  in  India,  in  the 
custody  of  Colvin  and  Co.  of  Calcutta  till  after 
the  deceased's  deatli.  That  the  deceased,  when 
he  left  Calcutta,  never  intended  to,  and  nefver 
did,  return  to  India. 

4.  That  in  September,  1816,  shortly  before 
his  visit  to  Scotland,  the  deceased  deposited  in 


any  coniideratiQn*  In  Carey  t^*  Adkins  the  wi£e  was  tustimg 
an  the  a§ept  of  the  hnabaiidy  and  then  her  decktratioa  stood 
^pon  the  $a«ie  ground  as  thai  of  any  other  agent.  1  Phillip|» 
on  Eyideooe,  p.  86.  2  Starkie  on  EWdence,  40.  707.  It 
seemed  to  be  admitted  that  these  declarations  were  not  ptr  m 
evidence  against  third  persons ;  but  it  was  contended,  thai  jf 
evidence  against  one  party  it  was  evidence  against  all.  Bot 
it  is  annecessary  now  to  argue  this  last  point,  which  involved 
a  question  in  these  Courts  deserving  the  nicest  consideratiiM; 
they  woidd,  however,  merely  say  that,  in  Lord  Trimlestown's 
oase.  Lords  Eldoa  and  Redesdale  held  the  contrary  doctrine.* 

Per  CMrium. 
Wxfh^^  expressing  any  opinion  s^s  to  the  ultimate  admin- 
sihil|(y  of  this  part  of  the  deposition,  it  may  be  argued  upon 
de  bene  esBe. 

*  1  Bligh,  4^»,  (^ew  Series). 
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the  hands  of  Messrs.  Whitbread  of  London, 
Brewers,  (in  which  firm  the  deceased  was  a 
partner,)  certain  papers,  among  others,  a  paper 
sealed  up  in  an  envelope,  which  he  declared  to 
Mr.  Bland,  one  of  the  partners,  was  his  will ;  that 
tiie  said  paper  was  a  will  of  the  deceased,  and 
lemained  there  three  months,  and  till  after  his 
letnm  from  Scotland,  when  it  was  returned  to, 
amd  subsequently  cancelled  and  destro3red  by, 
him. 

6.  That  Mr.  Colvin,  by  the  deceased's  de- 
sire, about  the  latter  end  of  1821,  wrote  to  Mr. 
Drake,  solicitor  to  the  deceased  and  to  the 
house  of  agency,  for  instructions  for  making 
ius  will ;  that  Mr.  Drake  wrote  a  full  letter 
of  instructions,  which  was  delivered  to  the  de- 
ceased, and  found  among  his  papers  at  his 
death ;  and  that,  from  and  after  the  receipt  of 
flmch  letter,  the  deceased  well  knew  the  effect  of 
the  statutes  of  mortmain. 

6.  Exhibited  Mr.  Drake's  letter. 

7.  That  about  the  latter  end  of  1821,  the  de- 

^ceased  sent  to  George  Mortimer  to  meet  him  at 

^4he  house  of  David  Colvin  in  Gloucester  Place, 

**  and,  that  the  deceased  then  and  there  in  the 

**  presence  of  George  Mortimer  and  David  Col- 

'^  vin  produced  a  will  or  testamentary  paper, 

^  and  proceeded  to  cancel  and  erase  by  striking 

*'  out  with  a  pen  many  material  parts  thereof  and 

^  to  make  many  material  alterations  in  the  dis* 

*^  position  and  bequests  contained  in  the  said 
**  will  or  testamentary  paper,  and  did  then  and 
^  there  also  erase  or  strike  out  with  a  pen  the 
^  attestation  clause  and  the  names  of  the  sub- 
"  scribed  witnesses,/and  did  afterwards  restore 
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'*  some  of  the  bequests  and  dispositions  so  al- 
"  tered." 

8.  That  the  codicil,  (pleaded  in  the  twelfth 
article  of  Mr.  Colvin's  allegation)  was  on  the 
same  occasion  written  on  the  back  of  the  will ; 
that  it  revoked  all  fcnrmer  wills,  and  declared  the 
will,  as  altered,  together  with  this  codicil,  to  be 
his  last  will  and  testament ;  and  that  the  codicil 
was  attested  by  two  servants,  and  deposited  in 
Mr.  Colvin's  hands. 

0.  That  paper  No.  1,  in  Mr.  Colvin's  hand- 
writing, then  in  the  registry,  was  an  exact  tran- 
script of  the  altered  will  and  codicil,  save  a  cer- 
tain clause  as  to  the  statutes  of  mortmain. 

10.  That  from  No.  1,  Mr.  Colvin  drew  up 
paper  A.  with  certain  (specified)  alterations,  (a) 
]  1.  The  handwriting  of  No.  1.  and  A. 
^  12.  That  Mr.  Colvin  intending  that  the  de- 
ceased should  supply  the  blanks  and  execute 
paper  A.,  transmitted  the  same  to  the  deceased 
at  Paris,  in  an  envelope,  consisting  of  half  a 
sheet  of  foolscap  paper  of  English  manufacture, 
endorsed  in  the  handwriting  of   Mr.  Colvin,. 
*'  Copy  of  the  will  of  John  Farquhar,  Esq.  and 
"  codicil  thereto :"  that  on  the  receipt  of  such 
paper,  the  deceased  expressed  himself  angry  at 
the  conduct  of  Mr.  CoWin  in  sending  it  to  him ; 
and  that  he  never  executed  the  same,  nor  any 
copy  thereof :  that,  on  the  return  of  the  de- 
ceased to  England,  he  cancelled  and  destroyed 
the  will  and  codicil,  so  executed  before  he  went 
to  Paris,  by  tearing  it  in  the  presence  of  Mr. 
Colvin ;  but  kept  paper  A.  and  its  envelope  in 
his  possession ;  and  afterwards  placed  them  in 


(a)  See  ante,  p.  267.  note  (a). 
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a  cabinet  which  stood  opposite  to  the  fire-place 
in  his  sitting  room  in  his  house  in  the  New  Road, 
**  where  the  same  remained  until  the  said  paper 
"  writing  was  without  the  knowledge  of  the  de- 
*^  ceased  abstracted  from  the  said  envelope  by 
"'  some  person  and  at  some  time  unknown  to  Mr. 
**  Fraser,  but  that  the  envelope  was  left  in  the 
''  cabinet  folded  up." 

13  and  14.  That  the  deceased  purchased  Font- 
hill  Abbe]^  oh  speculation,  and  not  as  a  perma- 
nent investment;  and  that  his  resolution  of 
selling  the  same  was  not  formed  in  consequence 
t)f  the.  ^{ieration  of  the  statutes  of  mortmain ; 
and  that,  subsequent  to  Mr.  Drake*s  letter, 
he  purchased  other  landed  property,  and  ad- 
vanced money  on  mortgages,  and  was,  at  his 
death,  in  possession  of  landed  property,  worth 
60,000/.,  and  of  leasehold  estates ;  that  he  had 
^  foreclosed  any  of  the  mortgages ;  but  in 
September  1824,  voluntarily  offered  to  permit 
100,000/.  to  remain  on  mortgage ;  and  in  Octo- 
^f  1824,  lent  a  sum  of  20,000/.  upon  mort- 
gage. 

16.  Exhibited,  in  supply  of  proof,  two  letters 
^  his  banker. 

16.  That  after  his  return  from  India,  he  con- 
^Wed  a  great  afiection  for  several  of  his  ne- 
Phews  and  nieces,  particularly  for  George  and 
7^^es  Mortimer,  and  Lady  De  La  Pole ;  that 
^  1814,  he  resided  for  a  year  with  Sir  William 
'**^  La  Pole,  and,  to  the  time  of  his  death,  was 
^^  the  most  friendly  terms,  and  corresponded 
^th  them ;  and  that  from  1822  to  his  death, 
*^T.  and  Mrs.  George  Mortimer  almost  con- 
**^^ntly  resided  with  him  in  the  greatest  har- 
mony. 
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17.  Exhibited  a  letter  from  the  deceased  tc^ 
Sir  William  De  La  Pole. 

16.  That  after  1820,  the  deceased  frequently 
advanced  to  George  Mortimer  sums  of  money ; 
and  previous  to  his  going  to  Paris  in  1821^  gave 
an  order  upon  his  bankeis,  '^  to  advance  him 
**  such  sums  of  money  as  they  might  think 
''  pradent,  subject  to  the  opinion  of  Mr.  Colvin." 

Id.  Exhibited  the  order. 

20.  That  in  1824,  the  deceased  executed  a 
■Demorandum  of  agreement  to  conyey  to  George 
Mortuaer  certain  lands,  not  to  exceed  fijBty 
acres — ^part  of  the  estate  of  Fonthill—  for  the 
erection  and  convenient  enjoyment  of  a  wooUea 
manufactory. 

21.  Exhibited  the  memorandum. 

22  and  23.  Pleaded  and  exhibited  an  order  in 
writing  on  his  bankers  to  honour  George  Morti- 
mer's checks,  which  order  was  in  force  at  the 
deceased's  death* 

24.  That  the  deceased  gave  his  bankero  di- 
rections to  honour  George  Mortimer's  checks  to 
the  amount  of  20,000/.,  who,  at  sundry  timea^ 
drew  to  the  amount  of  10,000/.  That  the  de- 
ceased declared,  that  such  was  the  case,  and 
expressed  his  approbation  of  George  Mortimer's 
behaviour  in  these  matters,  and  of  his  assidoily 
in  business* 

25  and  26.  That,  from  1818  to  his  death,  the 
deceased  treated  George  Mortimer  with  great 
affection,  kindness  and  ccmfidence,  and  also  had 
a  great  esteem  and  regard  for  Mrs.  Greorge 
Mortimer;  and  exhibited,  as  proof  thereof, 
twelve  letters  from  the  deceased. 

27  and  28.  Pleaded,  that  David  Colvin  wdfl 
knew  of  the  deceased's  regard  and  confidence 
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IB  0601^  Mortimer;  and  exhibited,  in  proof, 
two  lettos  from  David  Ccdvin  to  George  Morti- 
ner,  dated  in  Norember  1821,  and  November 

1834. 

99.  ThBt  the  deceased's  permission  to  Mr. 
aid  Mrs.  George  Mortimer  to  reside  in  his 
house  in  the  New  Road,  was  applied  for  under 
the  advice  of  Mr.  Colvin,  and  readily  granted 
by  the  deceased. 

30.  Exhibited  the  letter  of  permission  from 
the  deceased. 

i\.  Tbftt  in  1825,  the  deceased  also  autho- 
rized James  Mortimer  to  draw  upon  his  bankers 
for  money ;  and  advanced  to  him  from  time  to 
time  1300/. 

32.  Exhibited  the  letter  to,  and  order  on,  the 
bankers. 

33.  That  though  for  a  considerable  period  he 
vai  greatly  offended  at  Mr.  Fraser,  on  a  ground- 
icK»  report,  he  was  afterwards  reconciled  to  him, 
Md  firom  and  after  the  summer  of  1822,  was 
QB  friendly  terms,  and  received  him  at  his  house 
with  hospitality;  and  on  the  day  before  his 
d^itth  Mx.  Fraser  passed  upwards  of  two  hours 
^th  the  deceased  at  his  house  in  the  New 

34.  35,  36,  37.  Pleaded  written  and  verbal 
declarations,  from  1821  to  1825,— to  show  that 
^e  deceased  had  destroyed  the  will,  and  in- 
'^ided  to  die  intestate;  others, — that  he  had 
^K^ecuted  a  will  of  a  differ^it  tenor  from  that 
P^pounded;  and  exhibited  a  lett^  frcnn  the 
^Q^^i^ed  to  Mr.  Alderman  Wood  in  1825. 

38  and  39.  Declarations  of  David  Colvin  (be- 
^Ye  and  ^ince  tbe  deceased's  death,)  to  his  be- 
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lief,  ''  that  the  deceased  had  no  will;  and  tbst 
*^  it  was  impossible  to  get  him  to  make  one."' 

40.  That  the  deceased  was  not  careless  about 
his  papers  of  importance,  or  his  depositories, 
and  that  he  always  carried  about  his  person 
two  keys  which  opened  boxes — one  containing 
articles  of  value — the  other,  the  keys  of  all  his 
depositories,  and  that  on  his  death,  the  said  two 
keys  were  found  by  Mr.  Colvin  under  his  pil- 
low, tied  up  in  his  handkerchief,  as  was  his 
constant  custom. 

41.  That  Mr.  and  Mrs.  Greorge  Mortimer  did 
not  refuse  to  attend  the  search  ;  but,  being  at 
Fonthill  at  the  time  of  the  deceased's  death, 
they  were  unable,  though  they  proceeded  with 
all  dispatch,  to  reach  London  before  the  search 
on  the  morning  of  the  7th  of  July. 

42.  43,  and  44.  That  the  search  was  princi- 
pally conducted  by  Mr.  Colvin,  and  no  papers 
of  moment  found  in  the  cabinet,  except  two 
bonds  of  Mr.  Colvin  to  the  deceased,  and  an 
envelope  (as  described  in  the  twelfth  article,) 
with  this  endorsement  **  Copy  of  the  will  <rf 
"  John  Farquhar,  Esq.  and  codicil  thereto  f  * 
and  not  ^'  Will  of  John  Farquhar,  Esq."  and 
that,  after  administration  had  passed,  this  en-* 
velope  was  destroyed  by  Mr.  Eraser  in  the  pre- 
sence of  a  witness  who  had  particularly  noticed 
and  could  describe  the  same ;  and  that  Mr.  Col- 
vin admitted  at  the  search,  that  it  was  the  en- 
velope of  paper  A,  and  that  the  endorsement 
was  in  his  handwriting  :  and  further — that  the 
deceased  himself,  after  his  return  from  Paris, 
had  destroyed  the  altered  will  and  codicil. 

45  and  46.  Denied  that  there  had  been  any 
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dispute  about  the  administration  between  Mr. 
Fraser  and  Greorge  Mortimer; — explained  the 
cufcumstances  under  which  it  had  been  taken  out, 
and  exhibited  in  supply  of  proof,  four  original 
affidavits  of  Mr.  Fraser  and  Messrs.  Mortimer. 

47,  48  and  49.  That  since  the  death  of  Mr. 
Farquhar,  the  firm  in  Broad  Street,  of  which 
Dayid  Colvin  was  a  partner,  had  paid  over  to 
Mr.  Fraser,  as  administrator,  15,000/.  in  part 
payment  of  a  sum  due  to  the  deceased  as  his 
share  of  the  partnership ; — and  then  entered 
into  a  further  statement  of  account,  and  a  com- 
munication relative  thereto,  and  exhibited^  in 
supply  of  proof,  certain  accounts,  vouchers  and 
bonds. 

50.  That,  (in  contradiction  to  the  15th,  17th, 
and  18th  articles  of  Mr.  Colvin's  plea,)  the  de- 
ceased did  not  reside  in  the  New  Road  till  the 
summer  or  autumn  of  1823. 

51.  That  for  many  years  previous  to  his  death 
^e  liad  no  property  in  India  or  elsewhere  out  of 
Gieat  Britain,  and  that  four  persons — respec- 
^dy  executors  or  legatees  in  the  will  propound- 
^-^were  dead. 

52  and  53.  That  for  some  time  previous  to  his 

^th  he  had  lost  all  confidence  in  the  Messrs. 

'^tillips:  —  and  exhibited  a  deed  executed  by 

^'^^  deceased,    revoking  all  revokable  instru- 

'^Qnts  made  by  him  in  their  favor. 
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'  On  the  by-day  after  Trinity  Term  an  allega- 
tion, with  eighty-two  exhibits  annexed,  was  ad- 
"^tted  on  behalf  of  Mr.  Colvin. 

1.  Pleaded,  that  the  deceased,  while  in  India, 
^nesponded  with  George  Wilson  (an  executor 
^  the  will  propounded,)  and  therein  set  forth 
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^'  tfce  maimer  in  which  be  intended  to  dispose  of 
''  his  property  at  his  death,  and  that  be  was  wiS- 
'^  ing  to  assist  his  relations  during  his  life,  but 
^  thai  they  shonld  not  inhmt  bis  fMropertf •** 
That  after  his  return  to  this  conntry,  be  conti- 
nued to  correspond  with  Mr*.  Wils(m  tiU  the 
deaiih  of  the  latter  in  181&;  and  in  one  of  those 
letters,  referring  to  the  statutes  of  mortmain, 
he  inquired^  '^  whether  he  could  leave  to  a  per- 
manent body  a  specific  sum  to  be  realized  by 
the  sale  of  land ;  and  that  if  he  could  not,  be 
''  must  give  up  a  puidiase  which  be  then  eon- 
'*  templated ;"  and  be  also  inquired,  *^  whe- 
^  ther  the  kw  of  Scotland  was  the  same  in  tbat 
'^  respect  as  the  law  of  England."  That  in 
another  letter,  he  expressed  his  re^adrd  £)r,  and 
obligation  to,  Mr*  Ck>lvin. 

2.  Exhibited  five  letters. 

3.  That  in  the  latter  end  of  1816,  on  Mr.  Ccik^ 
vin's  endeavouring  by  letter  to  reconcile  thee  de- 
ceased to  Mr.  Eraser,  the  deceased  wrote  two 
letters  to  Mr.  Ccdvin,  *'  expressing  great  angef 
'^  at  the  conduct  of  Mr.  Eraser  towards  him^ 
^'  and  that  he  was  resolved  he  never  sbouldr  be 
^*  his  heir ;"  and  about  the  same  time  wrote  to 
Mr.  Eraser  to  the  finme  effect. 

4.  Exhibited  the  letters. 

5*  DedEarations  of  the  deceased  that  he  wonii 
make  a  codicil  to  his  will,  and  appoint  lua 
partners  in  Broad  Street  executors ; — that,  the 
day  before  his  departure  for  Paris,  and  tilke  caee- 
cutioQ  of  the  codicil  of  October  1821  at  Mr. 
Colvin's  house,  he  eaUed  on  Mr.  Drake  to  gi^a 
him  instructions  fx  a  codicH,  but  £d  not  See 
him :  that  the  only  obliterations  which  he  naade 
in  the  wiM,.on  thefollowingday  at  Coiviki^s  bouses 
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were,  striking  out  the  annuities  to  Mr.  Fraser, 
(at  whose  ccmduct  he  expressed  great  dissatis- 
fitttion)  and  to  Lady  De  La  Pole :  that  at  the 
nane  time  be  wrote  the  ordw  on  his  bankers, 
eodiibited  in  Mr.  Fraser's  19th  article. 

6.  That  Mr.  CJohrun  consulted  with  Mr.  Drake 

m  the  Talidity  of  the  said  codicil,  and  on  the 

affect  of  the  statutes  of  mortmain  upon  the  be«* 

quests  in  his  will :   that  the  letter  annexed  to 

Mr.  Fraser's  allegation  was  Mr.  Drake's  an- 

wwer^  whereupon  Mr.  Colvin  prepared  a  sketch 

No.  1.  and  paper  A.,  and  therein  added  '^  the 

**  form  of  a  bequest  to  hhnself  of  the  deceased's 

^  house  in  Glouicester-place,  which  the  deceased 

^  had  frequently  declared  his  intention  to  be- 

^  queath  to  C<dvin :  that  the  annuities  to  Fraser 

*^  and  Lady  De  La  Pole  having  been  struck  out 

**  by  the  deceased,  and  some  other  annuitants  in 

''  the  will  dead,  and  the  deceased  haying  by  his 

^  codicil  changed  his  executors,  he  (Colvin)  left 

^  the  annuities  open  for  the  deceased  to  insert 

**  as  he  might  think  fit.    That  No.  1  was  not  an 

^^  eiact  transcript  of  the  will  with  the  exceptions 

*^  mentioned  in  Fraser's  9th  article." 

7.  That  paper  A.  was  not  enclosed  m  an  en- 
'^'^dope  indorsed  '''  Opy  of  a  will  of  John  Far- 
^^^ubar,  Esq.  and  codicil  thereto;"  but  was 
^lent  in  the  same  cover  with  Mr.  Drake's  letter. 

a.    Pleaded  tke  deceased's  regard  for,  and 

^^onfidence  in,  Mr.  Colvin ;  and  exhibited  four- 

\eea  letters  written  by  the  deceased  while  at 

lE'tois  and  at  Fonthill ;.  and,  in  one,  he  expressed 

lA  intention  '^  of  purchafling  lands  in  Frawre, 

*'  and  that  he  should  thereby  avoid  the  abcxni- 

'*  nable  mortsMon." 

9.^  That  during  a  journey  to  FonthiH  a  set* 
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1820.  vant  boy  received  from  the  deceased  and  gave 
Hilary  to  De  La  Hante — (a  witness  with  whom  the 
B%^*      deceased  became  acquainted  at  Paris)  some 

provisions  wrapt  up  in  a  piece  of  waste  paper, 

^^'i^"  and  that  De  La  Hante  observed,  that  the  same 
'**•*■•  contained  the  draft  or  form  of  a  will  of  the  de- 
ceased's ;  and  which  was  the  draft  of  a  will 
("Paper  A.)  transmitted  to  the  deceased  at 
Paris.  That  De  La  Hante  indorsed  the  follow- 
ing words  now  appearing  thereon.  '^  Given  to 
"  me  by  John,  Mr.  Farquhar's  servant,  in  bring- 
''  ing  me  a  bit  of  bread  on  the  12th  of  July  1823 
"  at  Winterslow-Hut  Public  House,  Salisbury," 
but  that  he  did  not  inform  the  deceased  of  the 
same  being  in  his  possession.  It  then  pleaded 
the  delivery  of  this  paper  by  De  La  Hante  to 
Phillips  in  whose  possession  it  remained,  and 
that  it  was  never,  after  the  12th  of  July  1823, 
in  the  deceased's  power. 

10.  That  paper  of  English  manufacture  is 
always  used  in  India ;  and  that  the  propounded 
will  and  codicil,  and  also  the  duplicates,  enve- 
lopes, official  copies,  and  several  of  the  exhibits, 
sent  from  India,  were  on  English  paper. 

11  and  12.  Referred  to  arrangements  respect- 
ing the  partnership  in  Broad  Street,  to  a  loan 
from  the  deceased  to  Mr.  Colvin,  and  to  the  pay- 
ment of  15,000/.  to  the  administrator;  and 
pleaded,  "  that  on  the  7th  of  May  1827,  Mr. 
"  Colvin  first  received  intelligence  of  the  exist- 
''  ence  of  the  will  in  India,  which  he  immediately 
'^  communicated  to  Mr.  Eraser,  and  on  the  25th, 
"  on  the  receipt  of  further  intelligence,  retainer 
"  counsel." 

13.    Referred    to    a    correspondence,    con 
mencing  in  the  middle  of  August  1827,  betwec 
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Mr.  Fraser  and  the  house  of  agency  relative  to 
the  accounts  and  to  this  will :  and  alleged,  that 
on  the  17th  of  September  1827,  Mr.  Colvin  re- 
cehred  the  official  copy  of  the  will  and  codicil 
and  other  papers,  together  with  a  letter  from 
Calaitta,  dated  March  1827 ;  and  that  soon 
afterwards  a  copy  o:^  the  said  will  and  codicil 
and  other  papers  was  delivered  to  Mr.  Fraser, 
lAo,  in  a  letter  of  16th  October  1827,  acknow- 
ledged the  receipt  of  the  same. 

14.   Exhibited  the  correspondence  and  let- 
tos. 
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Two  additional  articles  recited  the  fifty-first 
article  of  Eraser's  allegation,  and  pleaded  that 
the  deceased  had  a  ship  engaged  in  trade  with 
India  firom  1819  till  1826. 


The  King's  Advocate  and  Dodson^  for  Mr. 
I^vid  Colvin,  the  executor,  (a) 

The  question  is,  whether  the  paper  propound- 
^  is  Mr.  Farquhar's  last  will.  It  is  in  a  per- 
fect and  entire  form,  and  duly  executed,  so  that — 
'aybg  out  of  consideration,  for  the  present,  any 
^^estion  as  to  its  being  a  duplicate  —  if  it  had 
heen  in  the  possession  of  the  executors  at  his 
^eath  it  would  have  been  entitled  to  probate  in 
^mon  form  :  for  the  primd  facie  presumption 
h^ing  in  favour  of  such  a  paper,  the  next  of  kin 
^nst  show  a  revocation,  express  or  implied. 

The  case  on  the  other  side  rests  on  this  pro- 
P*ition,  that  the  non-appearance  of  the  copy 
^the  deceased's  possession  destroys  the  dupli- 

(«)  The  report  of  the  arguments  has  been  confined  as 
^^  as  possible  to  the  questions  of  law. 

VOL.  II.  U 
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1829.  cate :  this  proposition  is  founded  on  thro 
Hilary  sumptions ;  I.  that  the  part  once  in  hi 
^JJ*'  possession,  but  not  forthcoming,  is  destt 
2.  that  the  destniction  was  the  act  of  tt 
tator  himself;  3.  that  such  destruction 
revocation  of  the  other  part  in  India.  I 
no  proof,  except  from  declarations,  of  ai 
struction;  still  less  by  the  deceased:  i 
there  any  evidence  of  his  intention  to  revi 
We  do  not  deny  that  if  a  cancelled  or 
lated  will  is  found  among  a  deceased's  p 
the  presumption  is  that  such  cancellat 
mutilation  was  the  deceased's  own  act ;  f 
a  foundation  for  the  presumption — the  pa 
a  cancelled  state :  but,  where  a  will  is  i 
not  forthcoming,  it  may  have  been  abst 
unknown  to  the  testator  (though  the  Court 
not  easily  presume  fraud)  ;  it  may  be  s 
existence^though  mislaid  ;  or  it  may  havi 
inadvertently  destroyed  by  the  deceased, 
some  other  person.  The  question  then  is 
ther  this  instrument  was  purposely  destroy 
the  deceased ;  the  onus  is  on  the  next  o) 
and,  should  this  matter  rest  only  in  dubi 
Court  would  not  pronounce  for  an  intestac; 
a  perfect  paper  before  It ;  more  especial!}; 
ing  to  the  history  of  this  case,  from  whic 
extremely  improbable  that  the  deceased 
purposely  have  destroyed  a  paper  which  < 
died  his  well  known  intentions  for  many  ; 
before  and  after  1814 ;  and  from  which  th 
not  only  no  sufficient  evidence  of  depa 
but  to  which  there  is  proof  of  adherence  i 
two  days  of  his  death. 

We  do  not  admit  the  position,  that  the 
appearance  of  one  part  of  a  will  in  the 
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tor's  possession  in  England  is  a  presumptive       1B29. 
re?ocation  of  the  other  part  in  India.     The  or-      nili^ 
dinaiy  presumptions  that  arise  from  a  manifest      J^p^l' 
cancellation  of  a  paper  by  the  deceased,  do  not 
^ly.    A  duplicate  of  equal  date,  being  for  the 
▼cry  purpose  of  guarding  against  accident,  is      f»ase». 
an  additional  proof  of  the  testator's  full  intention 
and  anxiety  to  give  effect  to  the  disposition :  and 
thus  materially  differs  from  an  executed  draft; 
far  the  latter  being  superseded  by  the  execution 
of  the  will,  may  be  said  to  be  utterly  extin- 
guished, and  would  not  easily  revive  by  the 
non-appearance  of  the  will.     But  even  if  a  draft 
oonld  be  shown  to  correspond  in  all  its  material 
featores  with  the  will,  and  there  was  no  proof  of 
a  destruction  of  the  latter,  animo  revocandi^  by 
the  deceased,  nor  of  any  change  of  intention ; 
Mill  more,  if  the  draft  remained  in  his  care  and 
possession,  it  might,  perhaps,  under  strong  cir- 
cumstances, be  pronounced  for. 

Per  Curiam. 
The  draft  would  not,  in  any  such  case,  be  va- 
*^  as  a  draft ;  it  would  only  be  evidence  of  the 
^^tents  of  a  valid  will. 

Argument  Resumed. 

It  appears  in  this  case  that  the  duplicate  in 

^e  testator's  possession  had  been  much  altered. 

^Wiat  then  would  be  the  inference  if  the  testa- 

*^r  had  destroyed  the  paper  so  altered  ? — that 

|te  reverted  to  tihe  will  in  its  original  state,  and 

^tended  the    duplicate  in    India  to   operate. 

The  Court  said  in  Kirkcudbright  v.  Kirkcud- 

'^right:  (a)   **  If  a  latter  will  contains  a  disposi- 

(a)  Vol.  I.  p.  327. 
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tion  quite  of  a  different  character,  the  law  may. 
presume  such  a  complete  departure  from  the 
former  intention,  that  a  mere  cancellation  of 
the  latter  instrument  may  not  lead  to  a  revival 
of  the  former ;  but  intestacy  may  be  inferred. 
If,  however,  the  two  wills  are  of  the  same  chap 
racter,  with  a  mere  trifling  alteration,  it  may 
be  presumed  (because  it  is  the  rational  proba- 
bility) that,  when  the  testator  destroyed  the 
latter,  he  departed  from  the  alteration  aind  re- 
verted to  the  former  disposition  remaining 
uncancelled." 


Addamsy  for  the  Parochial  Schoolmasters  of 
Scotland,  (u) 

The  will  executed  in  1814  was  adhered  to  tiU 
1821.  The  question,  as  may  be  deduced  from 
the  observations  of  the  Court  in  Davis  v. 
Davis,  (b)  is,  whether  the  evidence  in  this  case 
leads  to  a  "  moral  conviction"  that  the  deceased 
did  not  himself  destroy  the  duplicate.  Hefe 
the  presumptive  proofs  are  irresistible,  that  the 


(a)  The  Court,  before  the  commencement  of  Dr.  Addam^^ 
argument,  stated,  that  It  did  not  mean  to  recognize  the  priaci^' 
pie  that,  when   an  executor  —  the  appointee  of  the  testator— — 
was  before  the  Court  propounding  a  paper,  all  persons  b^ie — ' 
fited  by  that  paper  had  a  right  to  be  heard  by  their  Counsel 
without  showing  some  good  and  sufficient  cause;  e.  ^r.  suspi-—' 
cion  of  collusion ;  want  of  information  ;  or  some  other  reaso^^ 
which  would  render  the  executor  less  capable  than  the  inter-^ 
vener  of  conducting  the  suit.     But,  in  this  instance,  the  Conrt:^ 
said.  It  was  perfectly  ready  to  hear  the  Counsel  for  the  uiter* 
vener,  but  with  a  reservation  of  all  questions  as  to  his  right ; 
and  on  an  understanding  that  this  permission  was  not  to  be 

drawn  into  a  precedent. See,  upon  the  right  of  interren- 

tion.  Wood  r.  Medley,  Vol.  I.  646. 

(by*2  Add.  226. 
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deceased  adhered  to  the  will  in  preference  to  an  i^^^o. 
intestacy.  The  case  set  up  by  the  executors  is,  Hilary 
that  he  did  not  destroy  the  copy  in  his  posses-  J""!!' 
lion,  or  that  if  he  did,  it  was  not  done  animo  re- 
vocandi.  The  positions  to  establish  this  case, 
are,  1.  An  early  and  fixed  intention  in  the  tes-  f»a»er. 
tator  thus  to  dispose.  2.  The  execution  of  a 
will  in  duplicate,  which  is  not  denied.  3.  That 
there  was  nothing  substantial  to  induce  an  al- 
teration. 4.  Recognitions  of  his  will  to  the 
latest  period  of  his  life.  5.  That,  latterly,  the 
deceased  was  careless  of  his  papers,  and  sur- 
rounded by  persons  who  had  a  great  interest  in 
their  destruction. 

The  allegation  of  the  executor  being  generally 
proved,  is  the  case  changed   by  the  evidence 
on  the  plea  of  the  next  of  kin  ?     They  set  up, 
1.  That  the  deceased  probably  would  destroy 
Ws  will.     2.  That  he  did  destroy  it.     3.  That 
^  i;ecognized  its  destruction.     But  there  is  no 
pftH)f  that  he  did  himself  destroy  it  as  laid  in 
^e  12th  article  of  their  allegation :  and  if  they 
*^1  in  this  principal  point,  they  cannot  fall  back 
^^  a  subsidiary  part  of  their  case,  viz. — the  high 
pJX>bability  that  the  testator  would  destroy  his 
^11;   nor  upon  declarations,  that  he  had  de- 
stroyed it.     If,  however,  they  could  fall  back 
^pon  this  secondary  case,  it  must  be  established 
^  most  unquestionable  evidence ;  and  of  this 
^ere  is  a  total  want. 

I  have  hitherto  considered  this  will  as  if  a 
single  copy :  I  will  now  consider  it  as  a  dupli- 
^te.  I  admit  the  presumption  that  the  de- 
Mniction  of  one  part  is  the  revocation  of  the 
oAer  part.     Sir  Edward  Seymour's  case,  and 
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Mason  v.  Limbery.  (a)  But  in  those  cases  there 
was  direct  proof  of  the  destruction  of  the  in- 
strument animo  revocandi.  I  contend,  that  when 
a  duplicate  is  in  existence,  cancellation  or  de- 
struction must  be  proved  of  the  other  part ;  it 
is  not  sufficient  to  show  mere  absence  or  non- 
appearance as  in  this  case  :  for  a  legal  presump- 
tion cannot  be  grafted  upon  a  legal  presumption. 
Mason  t;.  Limbery  shows,  from  the  concluding 
observations  upon  that  case,  as  reported  in 
Viner,  the  anxiety  of  the  law  to  give  effect  to  a 
,  duplicate. 

Phillimore  and  Lmshingtan  for  the  next  of 
kin. 

We  admit  that  this,  being  a  regularly  exe- 
cuted will,  is,  independent  of  all  extraneous 
circumstances,  primd  facie^  entitled  to  probate 
unless  revoked :  there  are,  however,  three  ad- 
mitted facts.  1.  That  the  paper  propoimded 
is  a  duplicate,  and  was  left  in  India.  2.  That 
the  counterpart  was  in  the  custody  of  the  tes- 
tator. 3.  That  on  his  death  that  counterpart  was 
not  forthcoming,  but  what  became  of  it  there  is 
no  direct  evidence.  Two  presumptions  arise. 
1 .  That  where  a  will  is  left  in  a  testator's  pos- 
session, its  non-appearance  is  primd  facie  proof 
of  a  destruction  by  him  animo  revocandi.  Lox- 
ley  V.  Jackson,  (i)  Wilson  v.  Wilson,  (c)  Davis 
V.  Davis,  (rf)  Here  it  must  be  presumed  that 
the  deceased  destroyed  the  counterpart  himself, 


(a)  ComyQs'  Rep.  451. 
vise  (R  2),  pi.  17. 
(&)  3  PhiU.  128. 
(c)  Ibid.  652^  3. 


S.  C.  Viner's  Abridgment,  tit.  De^ 


(d)  2  Add.  226. 
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because  he  had  the  power  over  it ;  next,  because 
DO  one  else  is  proved  to  have  had  access,  and 
lastly,  because  he  alone  could  innocently  destroy 
it  on  purpose. 

2.  If  the  testator  destroyed  the  counterpart 
ofnimo  revacandiy  it  is  not  disputed  that  it  was  a 
frma  facie  revocation  of  the  other  part — not 
within  his  own  reach.     Rickards  v.  Mumford.  (a) 
Sir  Edward  Seymour's  case,  and  Mason  v.  Lim- 
bery;   where  it  is  observed,   in  the  report  in 
Comyns —  "  That  it  was  agreed  if  A.  had  been 
"  completely  cancelled,  the  duplicate  would  have 
'*  been  thereby  also  cancelled."  (h)   And  still  fur- 
ther, —  that  it  is  a  revocation  of  a  counterpart 
^  the  deceased's  possession.     Pemberton  v. 
Pemberton.  (c)    It  is  said,  however,  that  one 
pi^sumption  cannot  be  founded    on   another. 
»xit  we  deny  this  :  Pothier  remarks,  "  the  pre- 
sumptions of  most  frequent  occurrence  are 
those  in  which,  from  certain  established  facts, 
im  inference  is  deduced  that  may  or  may  not 
be  true ;  but  the  truth  of  which  being  much 
more  conformable  to  probability  than  its  false- 
hood, is  regarded  as  sufficiently  proved  until 
the  contrary  is  shown.     To  induce  this  pre- 
sumption, the  facts  from  which  it  is  deduced 
should  be  either  directly  established,  or  them- 
selves deduced  from  other  facts  upon  the  same 
principle  of  inference,    so  that  the  ultimate 
presumption  may  be  connected,   either  me- 
diately or  immediately,  with  facts  established 
by  proof."  (d) 
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(a)  2  Phill.  23.  {h)  Comyus'  Rep.  453. 

(e)  13  Yes.  21K). 

(d)  Pothier  on  Obligations,  p.  332.  Evans'  edition. 
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If  then  the  previous  presumption  of  revoca- 
tion by  the  deceased  himself  arises,  the  other — 
of  the  revocation  of  the  part  not  in  his  own  pos- 
session— necessarily  follows,  though  it  may  be 
a  presumption  of  a  lower  degree,  than  when 
founded  on  a  fact  established  by  positive  proof. 
The  onus  of  rebutting  these  presumptions  lies 
on  the  executor ;  but  the  evidence  does  not 
rebut  them,  either  by  showing,  1.  Spoliation. 
2.  Loss  or  destruction  by  accident.  3.  The 
existence  of  the  paper  at  present.  All  these 
are  possible,  but  contrary  to  probability ;  and 
the  first  has  against  it  the  additional  presump- 
tion arising  in  favor  of  innocence. 

It  is  admitted  there  is  no  direct  affirmative 
evidence  to  establish  any  of  these ;  and  the 
case  rests  upon  a  mere  inference,  that  it  was 
not  probable  the  deceased  would  destroy  the 
paper.  It  may  be  much  doubted  whether  the 
general  presumption  of  law  can  be  rebutted  in 
this  way :  there  must  be  facts  "  producing  a  mo^ 
ral  conviction."  Davis  v.  Davis  :  but  here  are 
no  such  facts.  The  whole  of  the  evidence  here, 
except  one  declaration,  would  equally  justify 
the  Court  in  pronouncing  for  a  draft  as  for  the 
counterpart  in  India.  On  the  principle  con- 
tiended  for  by  the  other  side,  whenever  a  will  is 
not  forthcoming,  the  Court  upon  mere  loose 
evidence  of  the  improbability  of  the  destruction 
by  the  deceased,  might  be  called  upon  to  pro- 
nounce for  a  draft. 

The  question  is  not  between  a  will  and  an  in- 
testacy, but  the  will  of  1814  and  any  other  dis- 
position of  his  property  that  Mr.  Farquhar 
might  choose  to  make.  He  might  neither  like 
his  existing  will  nor  an  intestacy;    he  mi^t 
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have  meditated  something  different  from  both,  i^^* 

or  not  have  made  up  his  mind  to  any  specific  Hilary 

disposition.     To  pronounce  for  this  duplicate  J^,^^' 

it  must  be  shown  ihat  the  deceased  believed  it  

to  be  an  existing,  operative,  will :  and  it  must 
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be  remembered  that  this  was  a  will  made  on  the      f«a8ee. 


eve  of  his  departure  from  India,  which  fixes 
upon  it  a  more  transient  character,  particularly 
after  an  absence  from  his  relations  of  more  than 
forty  years. 

The  effect  of  altering  the  will,  and  executing 
the  codicil  of  October  1821,  was  a  republication 
of  the  will,  as  altered  in  such  very  material 
points,  but  it  was  a  revocation  of  the  will,  as  it 
originally  stood,  and  of  the  duplicate  :  the  du- 
plicate therefore  from  that  time  was  altogether 
extinct  unless  subsequently  revived  by  circum- 
stances :  Wilson  v.  Wilson :  and  of  such  circum- 
stances there  is  an  entire  absence.    The  case  of 
^rkcudbright  v.  Kirkcudbright  is  to  the  same 
^ect,  though  cited  to  show  that  the  part  in  India 
'^ould  revive.    The  subsequent  destruction  of 
^^  codicil,  if  on  a  separate  paper,  would  leave 
^^  part  of  the  will  of  1814  in  the  deceased's 
P^session  in  its  altered  state  a  valid  and  sub- 
^*stiiig  will ;  but  would  not  revive  the  duplicate. 

The  King's  Advocate  and  Dodson  in  reply. 

The  question  is,  what  is  the  law  applicable  to 
7^  facts  ;  the  case  is  sui  generis :  all  the  cases 
^ted  were  attended  with  circumstances  leading 
^  a  direct  presumption  of  destruction  by  the 
^tator.  The  early  history  shows  that  the  will 
^\1814  was  not  a  hasty  but  a  mature  intention, 
^^ginating  in  1790,  consummated  in  1814,  ad- 
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hered  to  till   1821,  and  for  a  departure  from 
which  there  are  no  probable  grounds. 

AddamSy  in  reply. 

The  main  fact  set  up  by  the  next  of  kin»  viz. 
the  cancellation  of  the  will  at  a  certain  time  and 
place  having  totally  failed,  their  whole  reliance 
is  on  a  subordinate  case,  which  equally  fails 
them.  As  to  the  law;  it  is  said,  the  codicil 
was  a  republication  of  the  will  as  altered,  and 
a  revocation  of  the  will  in  its  original  state ;  if 
so,  there  were  then  two  wills — that  of  181 4 — and 
the  republished  will .  Unless  therefore  the  Court 
can  presume  a  total  oblivion  of  the  will  of  1814, 
there  is  an  end  of  the  question  :  for  a  later  will, 
which  is  not  forthcoming,  will  not  operate  aib  a 
revocation  of  an  earlier  will.  Goodright  v.  Har- 
wood,  (a) 

Rickards  v.  Mumford  is  also  in  favor  of  my 
position ;  that  where  a  will  is  executed  in  dupli- 
cate, and  the  part  in  the  deceased's  own  pos- 
session cannot  be  found,  the  duplicate  is  not 
revoked  by  such  absence  solely.  The  doctrine 
of  the  civil  law  is,  that  where  the  duplicate  is 
found  cancelled,  it  must  be  shown  that  it  was 
done  by  the  deceased  aniino  cancellandi,  and  that 
he  intended  to  die  intestate.  Dig.  28.  4.  4.  So 
Swinburne,  vol.  iii.  p.  7.  s.  16.  So  Seymour's  case. 
The  071US  probandiy  that  the  will  was  cancelled 
animo  revocandij  is  on  the  next  of  kin,  and 
nothing  short  of  establishing  that  will  suffice. 

It  has  been  uniformly  held  that,  in  this  sort 
of  case,  fraud  may  be  presumed.  Swinburne, 
vol.  iii.  p.  7.  s.  16.  If  it  could  not,  the  plea  should 
have  been  opposed. 

(a)  2  Black.  Rep.  937.     S.  C.  3  Wils.  407. 
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Sir  John  Nicholl. 


Hilary 


The  amount  of  property  depending  in  this      J^p'JI' 

cause  is  of  a  magnitude  so  great  as  to  impose  a       

painful  responsibility  on  the  individual  whose      coljih 
daty  it  now  becomes  to  pronounce  the  decision      fraiee. 
of  die  Court.    The  bulk  of  the  evidence  intro- 
duced into  the  case,  not  very  disproportionate 
to  the  amount  of  the  property,  increases  at  least 
the  labour  and  attention  necessary  to  the  due 
consideration  of  its  just  result :  but  were  it  a 
case  in  those  respects  under  ordinary  circum- 
stances, the  points  to  be  decided  would  not  in 
my  judgment  be  attended  with  any  very  consi- 
dcarable  difficulty ;  for  after  maturely  examining 
the  proofs,  and  weighing  the  arguments  which 
i^ve  been  so  very  ably  pressed  on  this  most  im* 
portant  case,  I  should,  but  for  the  special  cir- 
<^Uinstances  already  adverted  to,  feel  little  hesi- 
tation respecting  the  judgment  which  ought  to 
l^  given. 

It  will  be  convenient,  first,  to  state  the  lead- 
*>^g  facts,  so  far  as  they  admit  of  little  contro- 
versy, or  are  established  by  clear  evidence : 
Secondly,  to  advert  to  those  legal  principles 
applicable  to  such  facts,  and  which  lay  the 
^'^undation  of  the  decision  to  which  the  facts 
'^ad :  Lastly,  combining  the  legal  principles 
^d  the  facts,  to  state  the  grounds  upon  which 
^e  Court  arrives  at  the  sentence  which  will  be 
pJX>nounced. 

The  deceased  party,  John  Farquhar,   Esq. 

^ed  on  the  night  between  the  5th  and  6th  of 

^^y,   1826,  a  bachelor:   his  nearest  relations 

^ere  nephews  and  nieces,  viz.  Mrs.  Trezevant, 

^  niece — the  daughter  of  his  only  brother — con- 

^uently  also  his  heiress  at  law,  if  under  no 
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legal  disability  to  inherit, — Mr.  Fraser  and  Lady 
De  La  Pole,  children  of  a  deceased  sister — Mr. 
James  and  Mr.  Greorge  Mortimer,  Mrs.  Lumley, 
and  Mrs.  Aitken,  children  of  another  deceased 
sister.  These  seven  persons,  his  next  of  kin, 
are,  if  he  died  intestate,  solely  entitled  in  dis- 
tribution of  his  personal  estate,  amounting  to 
about  500,000/. :  in  addition  to  which  the  de- 
ceased had  realty  of  about  the  value  of  60,000/. ; 
but  the  exact  amount  of  either  it  is  not  material 
to  ascertain. 

In  December,  1826,  administration  was  grant- 
ed to  Mr.  Fraser — one  of  the  next  of  kin  ;  and 
in  November,  1827,  that  administration  was 
called  in  by  Mr.  David  Colvin,  as  an  executor 
in  an  asserted  will ;  the  validity  of  which  will 
and  of  two  codicils  thereto  is  the  subject  of  the 
present  suit. 

The  preliminary  proceedings,  for  the  purpose 
of  getting  in  all  possible  testamentary  papers, 
and  of  calling  upon  all  parties  who  could  have 
any  interest  in  so  large  a  property,  necessarily 
took  up  some  time.  The  first  plea,  which  was 
substantially  the  commencement  of  the  cause^ 
was  given  in  in  February,  1828,  and  this  great 
cause  was  brought  to  a  hearing  in  January,  1829: 
so  that  all  due  dispatch  has  been  used  on  all 
sides  in  pressing  the  question  to  a  decision. 

The  will  which  bears  date  on  the  7th  of  March, 
1814,  was  executed  at  Calcutta  in  duplicate, 
and  the  original yJzc^Mm  of  it  is  in  no  degree  con- 
troverted. The  contents  are  in  substance  to  the 
following  effect.  It  bequeaths  500/.  a  year  each 
to  his  nephew  Mr.  Fraser,  and  to  his  niece  Lady 
De  La  Pole — several  considerable  annuities  to 
friends — salaries  to  professors  of  the  Universi- 
ties in  Scotland,  beginning  with  Aberdeen,  upon 
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certain  conditions — it  directs  two  observatories 
to  be  erected  at  Aberdeen — and  lastly  it  gives 
the  surplus  to  the  schoolmasters  of  Scotland,  in 
SQms  of  not  less  than  10/.  annually,  and  appoints 
executors,  (a) 

Such  are  the  contents  of  this  will,  executed, 
just  before  the  deceased  left  India,  in  1814. 

Mr.  Farquhar  was  bom  in  the  neigbourhood 
of  Aberdeen  about  the  year  1750,  being  from 
seventy-six  to  seventy-nine  at  the  time  of  his 
death :  he  was  educated  at  the  Marischal  Col- 
lege for  the  medical  profession,  and  acquired 
®oine  knowledge  of  chemistry ;  he  went  to  India 
^bout  the  age  of  nineteen ;  was  first  in  the  army, 
^  which  he  was  wounded — then  went  to  Cal- 
^^tta,  and  having   a   taste   for  chemistry   and 
®^ience,  engaged  in  the  manufacture  of  gun- 
P^W^der.     In  this  undertaking  his  success  was 
^^i^  great,  and  by  that,  accompanied  with  strict 
''^gality,  he  in  the  course  of  a  long  residence 
^^ltu)geUier  about   forty-five   years)   in    India, 
^^^assed  an  immense  fortune ;  it  being  supposed 
?^  lis  arrival  in  this  country  to  have  been  equal, 
*     Hot  greater,  than  at  his  decease :  for  some  of 
^^^  subsequent   speculations  were  not  quite  so 
^t^essful. 

X>uring  his  residence  in  India,  particularly 

^*  the    last  twenty-five  years,    and  after  the 

^^ath  of  his  parents,  he  appears  to  have  kept 

l?^Ji  but  little  direct  intercourse  with  his  family 

^^is   brother  had  gone   to  America  about  the 

^^toe  or  before  he  went  to  India  ;  for  in  a  letter 

*^  Mr.  Wilson,  in  August,  1785,  he  says,  "  he 

(his  brother,)  went  abroad  when  I  was  very 

(a)  The  Court  here  read  the  will :  — See  siipr^,  p.  267.  n. 
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**  young — ^we  have  never  met  since — ^I  do  not 
"  recollect  much  of  him — ^he  has  left  a  daugh- 
"  ter,  now  in  London,  under  the  care  of  his  ex- 
"  ecutors  resident  at  Charleston  :"  and  in  sub- 
sequent letters,  near  the  same  period,  he  ex- 
.presses  much  anxiety  about  the  care  of  that 
daughter.  In  one  of  a  still  later  date,  in  Au- 
gust, 1 789,  he  speaks  of  her  having  gone  back 
to  Carolina.  His  sister,  Mrs.  Fraser,  and  her 
husband  were  dead,  having  left  an  infant  son 
and  daughter — two  of  the  parties  in  this  cause. 
It  is  not  mentioned  that  Mrs.  Mortimer,  his 
other  sister,  was  in  correspondence  with  him. 
His  confidential  friend,  the  late  Mr.  George 
Wilson,  the  King's  Counsel,  was  the  person 
with  whom  he  principally  communicated  upon^ali 
concerns,  and  particularly  respecting  his  family : 
he  was  one  of  the  executors  named  in  this  will ; 
and  a  great  number  of  the  deceased's  letters  to 
him  have  been  laid  before  the  Court ;  to  some 
of  which  it  may  be  necessary  presently  to  refer. 

In  1814,  upon  reaching  England,  Mr.  Farqu- 
har  took  up  his  abode  with  Sir  William  and 
Lady  De  La  Pole,  his  niece,  formerly  Miss  Fra- 
ser, in  Weymouth  Sti'eet ;  but  he  afterwards  had 
a  house  in  Baker  Street,  and  then  removed  to 
Gloucester  Place,  next  door  to  Mr.  David  Colvin 
(who  appears  to  have  returned  from  India  in  the 
same  ship  with  him)  ;  and  in  1823  he  removed 
to  a  house  in  the  New  Road,  where  he  died,  as 
already  stated,  on  the  5th  or  6th  of  July,  1826. 

After  his  arrival  in  England,  he  continued  his 
correspondence  with  Mr.  Wilson,  who  at  that 
time  had  quitted  the  English  bar  and  retired  to 
Edinburgh.  In  these  letters  he  complained  of 
the  want  of  occupation,  and  talked  of  employ- 
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ing  himself  with  land :  and  in  one  of  them,  dated 
in  1815,  he  inquired  about  the  mortmain  laws, 
and  whether  they  extended  to  Scotland  :  but  he 
did  not  say  a  word  of  the  will  executed  in  India, 
nor  of  the  disposition  it  contained.  He  soon  after 
became  a  partner  in  Whitbread's  great  brewery, 
and  also  in  the  India  Agency  house  of  Bazett 
and  Co.,  who  were  the  correspondents  of  Col- 
vin's  house  at  Calcutta,  and  that  agency  house 
afterwards  assumed  the  firm  of  Bazett,  Farqu- 
bar,  Crawfurd  and  Remington ;  he  treated  for, 
ftiid  at  length  purchased.  East  Mark  estate  in 
Somersetshire,  notwithstanding  the  mortmain 
acts ;  and  he  sent  for,  or  at  least  received  one 
part  of  his  will  from  India,  (a) 

It  seems   rather  extraordinary  that,  subse- 

9^i^t  to  1816,  the  deceased  in  none  of  his  con- 

^^^Bations  about  a  wiU  ever  mentioned,  that 

^^e  duplicate  of  his  will  was  still  remaining  in 

«dia;  neither  to  his  partner  Mr.  Bazett,  nor 

^  his  solicitor  Mr.  Drake,  nor  to  his  banker  and 

^^nd  Mr.  Barnett,  nor  to  Mr.  David  Colvin 

^^**^lf ;   for  at  the  deceased's  death  it  seems 

k^^'  from  the  whole  conduct  of  Mr.  Colvin, 

*^t  he  was  ignorant  of  the  existence  of  that 

^plicate :  and  though  Mr.  Colvin  has  pleaded, 

5^^t  the  deceased  declared  he   had   a  will  in 

J^^a,  not  a  witness  is  produced  to  depose  to 

^^  declaration  except  Jane  Phillips,  who,  pos- 

^^My,  misapprehended  the  declaration ;  for  the 

^^^laration  spoken  to  by  Mr.  Wood  is  equivocal 

^^  will  bear  a  different  construction. 

Xhe  fact  however  is  quite  clear  and  incon- 
^^ertible,  that  one  duplicate  of  the  will  was  in 

(a)  The  phrase  <'  Indian  wilP'  has  reference,  throughout  the 
^^gmenty  to  the  part  transmitted  to  the  deceased  from  India. 
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the  possession  of  the  deceased  in  England  ir 
1816 — the  other  duplicate  was  not  known  to  b< 
in  India  during  the  deceased's  lifetime ;  it  wa^  - 
produced  there  in  the  Supreme  Court  six  months 
after  his  death,  and  though  there  may  be  ni 
reason  to  suspect  that  it  had  not  been  the] 
from  the  time  of  its  execution  in  1814,  yet  thei 
is  some  reason  to  suppose  that  the  decease^! 
had  forgotten  the  existence  of  such  a  duplicate. 

In  1816  the  deceased  paid  a  visit  to  Scotland  ^ 
his  confidential  friend  Mr.  Wilson  was  thentf 
dead,  and  these  friends  never  met  after  the  de-  — 
ceased's  return  to  Europe.  Before  his  journey 
to  Scotland  the  deceased  deposited  in  tlie  cus- 
tody of  Mr.  Bland,  one  of  the  partners  at  the 
brewery,  a  paper  which  he  declared  to  be  his 
will.  Mr.  Bland  thus  deposes  to  it :  "  Just 
"  before  the  deceased  went  to  Scotland  he  called 
**  at  the  brewhouse  and  speaking  to  the  depo- 
"  nent  who  was  then  alone  (and  whom  the  de- 
"  ceased  said  he  wished  to  speak  to  alone),  he 
**  asked  for  some  paper  and  wax  to  seal  up  a 
"  paper  which  he  brought  with  him  ;  the  depo- 
''  nent  supplied  him  with  the  materials  and  the 
"  deceased  then  enclosed  in  a  sheet  of  paper 
*'  what  appeared  to  be  a  single  slieet  of  foolscap 
"  paper."  The  copy  of  the  will  itself  is  written 
upon  a  single  sheet  of  foolscap  paper,  .and  there- 
fore it  might  very  easily  have  been  so  folded  up. 
"  The  deceased  sealed  the  envelope,  and  as  the 
"  deponent  now  best  recollects  wrote  his  name 
*'  upon  it  without  adding  any  thing  further :  he 
**  then  delivered  it  to  the  deponent  desiring  him 
"  to  take  care  of  it  for  him,  saying,  *  God,  Sir, 
*'  you  must  take  care  of  it,  if  any  thing  should 
**  happen  to  me  that  is  my  will.'     Mr.  Bland 
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then  states,  **  that  he  put  the  envelo}>e  into  an        1809. 

**iron  safe,  and  the  deceased  after  his  return       

**from  Scotland  called  for  it  and  took  it  away/'       term^ 
There  seems  no  reason  to  doubt  the  sincerity      **y^- 
of  the  deceased  upon  this  occasion,  nor  that      colvin 
tliis  was  his  will :    there  seems  no  reason   to      fr2ser. 
doubt  that  it  was  his  Indian  will ;  for  no  trace 
^^ts  of  his  having  at  that  time  made  any  other : 
*nd  here  is  the  Indian  will  —  a  single  sheet  of 
foolscap  paper — out  of  its  original  envelope,  put 
**^to  a  new  envelope,  so  that  there  have  been  at 
l^asttwo  envelopes  which  have  at  different  times 
enclosed  this  will :  and  finally,  here  is  this  will, 
whatever  it  was,  traced  back  again  into  the  de- 
ceased's possession,  after  his  return  from  Scot- 
land. 

While  in  Scotland  in  1810,  he  was  about  pur- 
chasing an  estate — Balgonie,  —  but  no  purchase 
*0€k  place :  he  also  made  inquiries  about  pro- 
fessors and  schools,  and  the  state  of  education  : 
^f.  Professor  Davidson  has  been  examined; 
^*id  I  will  state  the  substance  of  his  evidence. 

**  The  deponent  understood  from  the  deceased 
*  that  he  had  raised  a  fortune  by  means  of  salt- 
petre works  and  the  manufacture  of  gunpowder 
and  by  great  frugality,  which  he  described  as 
&ot  being  natural  to  him  but  an  acquired  and 
fiixed  habit ;  he  appeared  to  be  a  man  of  most 
Uncommonly  acute  mind  and  of  very  varied 
*  knowledge."     He  says,   upon  a  subsequent 
**ticle,  "  the  deponent  saw  the  deceased  not 
/  letw  than  two  or  three  times  in  each  week," — 
H  is  mentioned  that  he  continued  in  Scotland 
^^Kiut  eight  weeks — "  the  deceased's  inquiries 
^^^^r&e  twofold,  the  one  relating  to  education  in 
^  i^i&Ciniluid    generally,   and    the   other   to   the 
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*  system  pursued  in  the  college :   he  inquired 

*  respecting  the  emoluments  of  the  professors 

*  and  teachers,  and  respecting  the  Universities 

*  of  St.  Andrews   and   Edinburgh  (deponent 

*  haying  been  at  both) ;  and  for  information  re- 

*  specting  the  Schools  in  Scotland  not  only  in 

*  Aberdeenshire  but  in  other  parts  of  Scotland." 
He  saySy  "the  limited  amount  of  the  emolu- 

'  ments  of  the  Schoolmasters  excited  some  sur- 

*  prise,  though  the  deceased  did  not  say  that  he 
^  purposed  doing  any  thing  for  their  benefit, 
'  yet  he  spoke  of  an  increase  as  that  which 

*  ought  to  be  done."     Upon  the  11th  article,  he 
deposes,  **  that  the  deceased  repeatedly  said, 

'  he  had  made  a  will  though  he  did  not  say 

*  what  the  object  of  it  was :  the  first  occasion 

*  was  when  they  and  Professor  Stuart  met  at 

*  dinner  at  the  house  of  Mr.  Burnet :   the  sub- 

*  ject  of  wills  being  then  introduced,  the  de— 
^  ceased  said,  '  that  he  had  made  a  will,  but  he^ 

*  did  not  know  whether  it  would  be  ralid.' "  Andl 
then  the  deceased  referred  to  a  case,  which  h^ 
had   already  mentioned   in   one   of  his   early^ 
Letters,  of  a  will  that  had  been  set  aside  be- 
cause the  executors  were  directed  to  plant  a 
species  of  tree  with  the  branches  downwards 
and  the  roots  in  the  air. 

This  is  the  general  substance  of  Professor 
Davidson's  examination :  and  it  thence  appears, 
that  while  the  deceased  was  in  Scotland,  in  1816, 
he  in  general  terms  mentioned  that  he  had  made 
a  will,  but  gave  no  intimation  of  the  tenor  and 
contents  of  that  will,  and  even  expressed  some 
diffidence  of  its  validity :  he  made  inquiries  about 
professors  and  schoolmasters,  and  an  observa- 
tion, **  that  the  salaries  ought  to  be  increased," 
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but  no  declaration  that  he  had  done  any  thing  or 
^tended  to  do  any  thing  himself  for  that  pur- 
pose ;  nor  entered  into  any  consultation  on  the 
best  mode  and  plan  of  effecting  such  purpose. 

After  the  deceased's  return  from  Scotland, 
Wd  after  again  taking  possession  of  his  will, 
nothing  more  was  seen  nor  heard  of  it,  nor  of 
any  other  testamentary  act  till  October  1821 : 
<^ot  heard  of ;  for,  though  he  talked  in  general 
tering  about  the  improvement  of  education  in 
Scotland,    he    did   not    specify  his   plan  nor 
'^fer  to  it  as  provided  for  by  his  mil.     Mr. 
^H«ett  the  deceased's  partner, —  after  speaking 
^^  the  deceased's  will  being  written  for,  and  ar- 
^"^^iiig,   as  he  supposes,  in  the  year  1817  or 
'  ®  1 8,  and  of  its  being  in  possession  of  the  de- 
^^^^^^led, — goes  on  to  state  upon  the  ninth  article: 
^      ^iiat  the  deceased  did  frequently  converse  on 
^^   ^lie  system  of  education  in  Scotland  and  the 
i*iprovement  thereof:    the  Greek  language 
^     ^^-nd  mathematics  were  his  favorite  objects, 
^    ^^nd  the  study  of  the  former  in  priority  to  the 
^    -^Liatin;  both  these  branches  of  learning  the 
^    ^^eceased  frequently  expressed  a  desire  to  ad- 
^    ""^^ance  in  Scotland :  he  spoke  of  the  deficiency 
^    ^Df  education  in  this  respect  generally,   but 
^*nore  particularly  in  Scotland  and  of  his  de- 
^  ^     ^ire  to  correct  and  improve  it  in  the  schools 
^      ^f  that  country ;  it  was  a  subject  on  which  he 
^mdoubtedly  took  a  great  interest."    He  says 
^'^wn   the  eleventh   article,   "  Deponent  never 
conversed  with  the  deceased  on  the  contents 
of  his  will  in  any  respect  as  regarded  the  dis- 
position of  his  property." 
Mr.  Drake  also,  his  confidential  solicitor,  de- 
Poses  on  the  ninth  article,  pretty  much  to  the 
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same  effect :  "  Deponent  heard  the  deceased 
'^  speak  of  the  system  of  education  in  Scotland 
'^  being  bad  and  as  that  which  he  wished  to  see 
'*  improved ;  he  spoke  of  such  improvements  as 
''  a  subject  on  which  he  plainly  took  an  interest, 
''  but  so  he  did  of  education  generally,  and  not 
"  particularly  in  connection  with  Scotland." 
He  says  upon  the  thirteenth  article :  "  Cer- 
''  tainly,  on  one  occasion,  the  deceased  asked 
''  the  deponent  in  a  loose  general  way,  not  as 
'^  applying  to  any  business  before  them  or  as 
''  relating  to  himself  or  his  affairs,  whether  the 
''  statute  of  mortmain  applied  to  land  in  Scot- 
"  land :  but  the  deponent  never  heard  the  de- 
**  ceased  make  any  inquiry  as  to  the  effect  and 
''  operation  of  the  statute  of  mortmain  on  the 
**  disposition  of  property  for  the  purposes  of 
**  education." 

Here,  again,  in  these  confidential  conversa- 
tions, was  no  reference  to  the  will,  nor  to  the 
specific  plan  which  it  contained. 

The  deceased  went  on  with  various  specula- 
tions, some  with  profit,  some  with  loss  ;   he 
completed  the  purchase  of  the  East  Mark  es- 
tate— with  reference  to  which  Mr.  Drake  men- 
tions a  circumstance  that  occurred  in  1 8 1 8.  After 
stating  on  the  eleventh  article,  '*  that  for  the 
"  East  Mark  estate,  10,000/.  in  part,  was  paid 
''  in  March  1818,  and  the  total  purchase  money 
"  including  the  10,000/.,  was  26,100/. :  the  con- 
"  veyance  was  executed  on  the  14th  July  1820:" 
he   says    on  the  thirteenth  article,    **  that  in 
**  March  1818,  the  deceased  and  he  were  coming 
**  together  from  Broad-street :  as  they  passed 
**  along  the  Poultry,  deponent,  with  reference  to 
''  the  purchase  of  the  East  Mark  estate,  men- 
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*  *  tioned  to  the  deceased  that  it  was  proper  he       i^^- 

*  *  should  make  a  new  will,  or  republish  a  will  if     Hilary 

*  ^  he  had  one  that  would  pass  real  estate,  as      ^l^' 
^  ^  otherwise  that  estate  would  pass  to  his  heir  at 

*  *  law  :  the  deceased  said,  *  my  heir  at  law,  Mr. 
^  *  Drake,  is  a  vagabond  in  the  back  settlements      ^»^"»- 
^*  of  North  America.* " 

"  The  deponent  does  not  remember  the  same 

*  •  expression  being  used  by  the  deceased  at  any 

*  *  other  time ;  but  he  had  heard  the  deceased 
^^  speak  several  times  of  his  heir  at  law  as 
•*  being  in  America,  because  the  deponent  re- 
•*  members  having  had  conyersations  with  him 
**  as  to  the  right  of  such  heir  at  law  to  inherit 
**  property." 

So  that,  in  1818,  the  deceased  was  distinctly 
apprized,  that  an  after-purchased  estate  would 
Hot  pass  under  his  Indian  will  —  but  would  go 
to  his  heir  at  law,  and  he  was  also  aware  doubts 
existed  as  to  the  right  of  that  heir  at  law  to 
inherit.     Still  he  took  no  steps  upon  that  infor- 
mation till  October  1821,  when,  being  about  to 
proceed  to  Paris  in  company  with  Mr.  Phillips, 
the  auctioneer,  a  testamentary  transaction  took 
place,  which  it  may  be  proper  to  detail. 

Mr.  Drake  was  at  that  time  at  Brighton.  On 
the  morning  of  the  second  of  October,  at  Mr. 
Colvin's  house,  while  the  carriage  was  at  the 
door,  the  deceased  produced  the  Indian  will ; 
made  alterations  in  it,  and  wrote  another  testa- 
mentary instrument  disposing  of  the  East  Mark 
estate,  and  some  other  real  estate,  and  appoint- 
ing new  executors.  The  exact  extent  of  the 
alterations  in  the  Indian  will  or  of  the  contents 
of  the  other  instrument  cannot  be  ascertained  ; 
for  one  is  proved  to  have  been  destroyed  by  the 
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deceased  himself,  and  the  Indian  will  is  not 
forthcoming.  The  amount  of  the  acts  done 
upon  that  occasion  must  be  collected  in  some 
degree  from  Mr.  Colvin's  own  statement  and 
from  his  subsequent  conduct.  Now,  according  to 
his  own  statement,  in  the  12th  article  of  his  alle* 
gation,  alterations  and  obliterations  were  made 
in  the  Indian  will — to  what  extent  is  not  set 
forth  :  and  whether  there  were  not  former  obli- 
terations or  insertions  is  not  ascertained.  It  is 
disputed,  whether  the  other  instrument  was 
written  on  the  back  of  that  will  or  on  a  separate 
paper:  and  I  shall  not  further  examine  that 
point;  merely  remarking,  that  the  weight  of 
evidence  seems  to  be  that  it  was  on  a  separate 
paper.  It  has  been  called  a  codicil,  but  there  is 
no  proof  that  it  had  any  reference  whatever  to 
the  will :  it  applied  to  separate  after-purchased 
landed  property.  The  subscribed  witnesses 
have  been  examined;  and  Tosdevin  heard  no- 
thing about  a  codicil :  ''  something,  he  deposes, 

*  was  said  by  Mr.  Colvin,  about  what  the  de- 

*  ceased  was  writing  being  a  part  of  a  will  he 
'  had  made  in  India  :"  but  Alleguen,  the  other 

witness,  believes  it  was  a  will.  "  To  the  depo- 
'  nent's  recollection,  it  was  a  will  the  deceased 
'  then  made  and  executed,  for  he  thinks  that  it 

*  began — *  This  is  my  last  will  and  testament:' 

*  and  he  remembers  that  the  deceased's  part- 

*  ners,  (Bazett,  Colvin,  Crawfurd,  and  Reming- 

*  ton)  were  nominated  executors  :  though  what 
'  else  it  contained  he  does  not  remember.'' 

Mr.  George  Barnett  says : — "  in  a  conversa- 

*  tion  he  had  with  Mr.  Colvin  on  the  subject  of 
'  the  deceased's  will,  (the  deceased  being  at  the 
'  time  of  such  conversation,  resident  at  Font- 
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iiill,)  Mr.  Colvin  remarked,  *  Oh,  there  is  no 
^%^dll ;  there  was  something  of  a  will,  which  he 
znade  when  he  went  to  France,  but  it  has  been 
cJestroyed." '     Colvin  spoke  of  it  therefore  as  a 
ill,  not  a  codicil.     "  The  deponent  observed  to 
bim,  '  that  perhaps  it  was  safer  or  better  that 
it  was  so,  as  his  property  would  be  divided 
a^mong  his  relations  :'  to  which   Mr.   Colvin 
isaade  no  reply.    The  conversation  deposed  to, 
y^ss  indelibly  impressed  on  deponent's  recol- 
lection, by  the  manner  in  which  the  observa- 
tiion  he  made  was  received  by  Mr.  Colvin." 
I  may  also  in  this  place  state  what  Mr.  Tyr* 
says  to  the  same  effect.  ^'  About  May  1825, 

*  deponent  went  with  Mr.  Colvin  in  the  Enter- 
prize,  steam  vessel,  and  they  conversed  about 
tiie  relations  of  the  deceased ;  when  Mr.  Col- 
^^^n  told  him,  '  that  he  need  not  feel  at  all 
^iRneasy  about  his  friend,    Mr.  Fraser,   who 

*  "would  be  very  well  off,  for  that  the  deceased 

*  "^vould  die  intestate,  and  Mr.  Fraser  would  be 
^     a  rich  man :  Mr.  Farquhar,'  he  said,  '  cannot 

^  \>e  persuaded  to  make  a  will.'  " 

I  quote  this  evidence  at  present,  not  so  much 
*^^  show  that  Mr.  Colvin  thought  the  deceased 
^^utestate,  as  that  the  instrument  of  the  2d  of 
"^Dctober  1821,  was  spoken  of  by  him  and  by  the 
attesting  witness  as  a  will.     I  notice  this  the 
^toore,  in  order  to  explp.in  what  the  deceased 
probably  meant  by  his  having  made  two  wills  ; 
ibr,  that  he  had  any  recollection  of  the  dupli- 
cate in  India  does  not  appear  in  these  proceed- 
ings :  in  my  apprehension,  therefore,  when  he 
spoke  of  having  two  wills,  it  is  probable  that 
he  alluded  to  the  Indian  will,  and  the  will  which 
he  made  previous  to  his  going  to  France.  How- 
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erer  the  fact  admitted  is,  that  there  were  soniic^e 
obliterations  and  alterations  in  the  Indian  wil.  JE  iil» 
and  that  there  was  another  instrument  at  thi  k  ^h 
time  executed,  which  is  not  proved  to  hav-^^^^e 
been  a  codicil,  reviving  and  confirming  the  wiE 
except  so  far  as  it  was  altered ;  but  a  testamen 
tary  instrument  for  a  distinct  object,  viz.  thi 
disposition  of  landed  property,  and  the  appoint 
ment  of  a  new  set  of  executors. 

The  transaction  having  taken  place  in  thi 
hasty  mode,  the  deceased  set  ofif   for  Paris- 
leaving  these  testamentary  papers  in  the  pos 
session  of  Mr.  Colvin.    After  his  departure,  Mr. 
Colvin,   without    any   authority   from   the   de- 
ceased, set  about  preparing  an  instrument  which 
should  consolidate  this  altered  will,  and  this 
other  will  or  codicil :  he  consulted  and  obtained 
the  assistance  of  Mr.  Drake,  the  deceased's  so- 
licitor, as  to  the  fonn  of  the  new  instrument, 
and  the  latter,  who  had  returned  to  town,  wrote 
Mr.  Colviu  a  full  letter  of  instiiictions  on  the 
4th  of  October,  1821. 
"  My  dear  Sir, 

"In  reply  to  your  letter  requesting  some  hints 
"  for  the  guidance  of  your  friend  in  making  his 
"  own  will,  I  would  suggest  first,  that  by  an  act 
"  called  the  Mortmain  Act,  many  restraints  are 
*'  provided  against  bequests  for  public  charities, 
*'  and  in  particular  that  devises  of  houses  or 
''  land  for  such  purposes,  and  also  of  all  monies 
*'  secured  by  the  mortgage  of  houses  or  lands 
**  are  absolutely  void.  In  devises  of  this  nature 
"  much  professional  skill  is  requisite ;  and  there- 
''  fore  I  cannot  hope  to  give  you  such  hints  as 
'*  may  safely  be  relied  on  ;  but  by  way  of  a  ge- 
"  neral  caution,  I  would  advise  that  your  friend, 
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*'  after  framing  his  will  in  the  clearest  way  he 
''  can,  for  securing  the  objects  of  a  charitable 
nature  which  he  has  in  view,  should  add  a 
clause  something  of  this  sort."    And  he  then 
inserts  the  form  of  a  clause  which  he  recom- 
mends for  the  purpose.     He  afterwards  points 
out  that  the  word  '  Heirs'  is  necessary  in  the 
devise  of  real  property;  that  there  must  be 
three  witnesses ;  and  he  remarks  about  a  con- 
dition for  changing  the  name,    that    caution 
should  be  used  to  devise  the  property  over,  and 
he  then  recommends  a  general  residuary  clause. 
In  short,  the  letter  contains  full  and  intelligible 
^hrections  and  instructions  for  the  guidance  of 
Mr.  Colvin  and  his  friend. 

There  seems  also  to  have  been  a  draft  perused 
and  settled  by  Mr.  Drake. 

Af r.  Colvin  at  length  prepared,  first,  a  sketch 

^d  then  a  draft,  which  latter  he  sent  to  the  de- 

c^ed  at  Paris,  together  with  Mr.  Drake's  let- 

*^'»    The  draft  so  transmitted  is  brought  in  by 

^f  •  Phillips  :  it  is  paper  A,  allowed  to  be  the 

P^per  prepared  by  Mr.  Colvin  from  the  Indian 

^l  and  the  other  testamentary  instrument,  and 

^*it  by  him  to  Paris. 

It  can  hardly  be  supposed  that  Mr.  Colvin 
^^Vild  venture  to  introduce  into  this  instru- 
^^Ht,  or  exclude  from  it  any  thing  except  as  he 
P^^ceived  in  accordance  with  the  deceased's 
l^t^ntions;  those  intentions  being  either  col- 
^^ted  from  what  was  left  in  the  old  will,  and 


in  the  new  will,  or  gathered  from  con- 

^^ential  conversation  with  the  deceased. 

In  this  paper  A,  there  are  many  alterations  of 

^^^  Indian  will :  it  begins  with  the  disposition  for 

^e  improvement  of  education  in  Scotland — it 
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alters  the  disposition  of  the  surplus  to  the  school- 
masters, by  confining  the  bequest  to  the  two 
counties  of  Meams  and  Aberdeen,  instead  of 
the  whole  of  Scotland.  Even  that  plan,  then, 
is  in  some  degree  altered,  though  the  time  when 
that  alteration  was  introduced  does  not  appear ; 
it  might  be  before  or  immediately  after  the  de- 
ceased's return  from  Scotland,  (a) 

Other  very  material  and  extensive  erasures 
may  however  be  inferred.  All  the  annuitants 
are  omitted — ^not  only  those  who  were  dead, — 
not  only  Mr.  Fraser  and  Lady  De  La  Pole, 
—  but  all  his  friends,  and  even  his  executors 
in  India.  It  cannot  be  presumed,  and  it  would 
be  difficult  to  suppose,  that  these  annuities  were 
omitted  by  Mr.  Colvin,  unless  he  had  found  them 
struck  through  and  erased  in  the  Indian  will : 
and,  that  they  were  struck  through,  seems  to  be 
confirmed  from  paper  A  beginning  with  the  edu- 
cation plan,  and  ending  with  a  new  set  of  exe- 
cutors :  for  not  only  are  all  the  original  execu- 
tors (except  David  Colvin)  omitted,  but  a  new 
set,  the  partners  in  the  house  of  agency  in  Broad 
Street,  are  substituted,  with  a  blank  for  the  le- 
gacy— not  the  annuity — to  be  given  to  each  of 
them. 

If  all  these  differences  were  taken  from  the 
Indian  will,  that  instrument  must  have  under- 
gone much  obliteration  and  erasure :  there  was 
nothing  left  of  it  but  the  education  plan,  and 
even  that,  I  repeat,  in  some  degree  altered: 
slightly,  but  non  constat  when,  altered :  but 
every  relation,  every  friend,  every  former  exe- 
cutor is  struck  out.  These  circumstances  will 
not  be  inmiaterial,  when  the  Court  comes  to 

(a)  Sec  paper  A,  anie,  p.  267.  n. 
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consider  whether  the  old  duplicate  can,  in  point 

of  law,  be  again  set  up  ;  and  also  when  It  comes 

to  consider  the  probability  or  improbability,  in 

point  of  fact,  whether  the  deceased  should  or 

should  not  himself  destroy  this  instrument. 

Among  other  erasures  Lady  De  La  Pole's 
annuity  was  erased ;  so  Mr.  CJolvin  expressly 
states  the  fact :  yet  paper  A  shows  that  it  was 
not  so  omitted  with  the  intention  to  exclude  her 
&mn  any  provision,  but  to  substitute  a  legacy 
in  the  place  of  the  annuity  ;  and  not  only  a  le- 
gacy to  Lady  De  La  Pole,  but  legacies  to  each 
^  her  children.  It  stands  thus  in  paper  A : 
"  I  give  to  my  niece  Lady  Pole,  wife  of  Sir  Wil- 
*'  liam  Pole  of  Shute  in  Devonshire,  the  sum 
''  of  ,  and  to  each  of  her  children  the  sum 

''of  ,   to  accumulate  for  their  benefit 

"  till  they  arrive  at  the  age  of  twenty-one  years." 
So  that  here  is  not  only  an  intention  to  benefit 
I^y  Pole  and  her  family,  but  those  intentions 
M  thus  detailed ;  and,  not  only  so,  but  the  de- 
<^^ased  intended  to  give  a  legacy  to  his  niece  in 
^nterica :  for  the  paper  goes  on — "  I  give  to  my 
"niece Mrs.  ,  in  America,  the  sum  of 

This  niece,  Mrs.  Trezevant,  was  his  brother's 
^ghter — his  heir  at  law,  if  not  under  a  legal 
^^pacity  to  inherit ;  and  since  the  deceased 
^9  by  devising  the  landed  property  to  the 
Mortimers,  deprived  her  of  what  the  law  might 
IH^bly  give  her,  and  had  directed  them  to 
^^  the  name  of  Farquhar ;  he  now,  it  would 
^^^  intended  to  give  this  niece  a  pecuniary 
'^gacy ;  nor  was  it  at  all  improbable  that  such 
^nld  be  his  intention.  But  at  present,  I  only 
P<>int  out  the  fact  of  these  alterations,  and  will 
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hereafter  consider  their  effect  upou  the  real  qucs- 
tion  at  issue. 

Upon  the  receipt  of  this  document  at  Pan^ 
the  deceased  abused  Mr.  Colvin  in  no  very  mea- 
sured language,  if  Mr.  Phillips,  who  is  Bfr. 
Colvin 's  own  witness,  is  to  be  credited ;  and  in 
this  respect  his  account  is  not  improbable,  fiv 
the  deceased  was  irritable,  and  when  in  anger  did 
not  care  what  he  said  of,  or  even  to,  any  person. 

Mr.  Colvin  soon  afterwards  went  to  PaiJB, 
and  he  and  the  deceased  were  again  upoo 
good  terms ;  it  might  be  convenient  to  both; 
but  the  deceased  never  adopted  paper  A,  mr 
executed  any  will  to  that  effect ;  he  never  k 
any  manner  expressed  his  approbation  of  ib 
contents,  nor  ever  did  any  act  again  giviBg 
effect  to  the  education  plan  which  it  contained,  or 
to  any  other  testamentary  disposition  whateva- 

The  subsequent  history  of  paper  A  is  110^. 
exactly  traced :  it  is  in  some  degree  mysterious  i 
it  never  was  seen  in  the  deceased's  possessiotsi 
after  its  receipt  at  Paris  ;  it  has  been  introducec^ 
late  into  the  cause,  and  no  less  than  six  differ-^ 
ent  copies  of  it  have  been  produced.     The  pre^ 
cise  history  bears  too  little  on  the  main  ques-^ 
tion  to  require  my  entering  into  a  further  con- 
sideration of,  or  detailing  the  evidence  applying 
to,  it  after  its  arrival  at  Paris.     Mr.  Drake's 
letter,  however,  which  accompanied  it,  remained 
in   the  deceased's  possession,  and  was  found 
among  his  papers  after  his  death  :  so  that,  firom 
the  arrival  of  that  letter  at  least,  the  deceased 
was  pretty  fully  aware  of  the  operation  of  the 
mortmain  laws. 

The*estate  of  Marshal  Bessi^res  being  on' 
sale,  while  the  deceased  was  at  Paris,  he  seems 
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>  haye  entertained  some  thoughts  of  becoming 
be  purchaser :  whether  to  avoid  the  mortmain 
iGt — whether  to  have  property  in  different 
:oontries  —  whether  as  a  mere  speculation,  and 
)0 employ  his  capital,  does  not  appear:  how- 
rar,  the  purchase  was  not  made. 
Soon  after  the  deceased's  return  from  Paris 
n  January  1822,  the  Indian  will  and  the  testa- 
lentary  instrument  of  October  1821,  were  re- 
amed to  the  deceased  in  his  iron  chest :  the 
roQ  chest  was  sent  to  his  house  and  the  key 
ras  delivered  to  him.  Mr.  Colvin  so  pleads  the 
iict  and  so  states  it  in  his  affidavit  of  scripts. 
DfaiSy  the  Indian  will  is  traced  back  into  the  de- 
msed's  own  custody  and  possession,  in  his  iron 
diesty  and  it  was  never  afterwards  seen  by  any 
homan  being,  unless  it  was  on  the  same  paper 
with  the  document  of  October,  which  it  is  ad- 
sotted  and  proved  was  afterwards  destroyed  by 
tile- deceased  himself.  Mr.  Bazett  gives  this 
acocnmt  of  the  destruction  of  it. 

**  After  Mr.  Farquhar's  return  from  France, 
"he,  the  deponent,  and  Mr.  Colvin  were  at 
''  breakfast  together  :  and  the  deponent's  atten- 
"  tion  was  excited  by  hearing  the  deceased  say, 
"  that  something  (deponent  did  not  hear  what) 
"  WM  very  absurd :  this  was  an  expression 
''which  the  deceased  was  continually  using: 
"juat  afterwards,  Mr.  Colvin  on  leaving  the 
"  loom  and  in  the  act  of  leaving  it,  turned  round 
''tod  said  to  the  deceased,  that  ^  he,  the  de- 
"  ceased,  was  very  fond  of  saying  how  absurd 
''  other  people  were  but  that  really  no  person 
''was  more  absurd  on  some  occasions  than 
"  himself,'  or  to  that  effect :  at  which  the  de- 
"  ponent  observed  immediately  that  an  angry 
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'^  feeling  arose  in  the  deceased,  \vho  said  nothing 
'^  about  it  then  but  presently  afterwards  left  the 
*^  house  evidently  in  displeasure.  The  depo* 
"  nent  and  Mr.  CJolvin  went  together  into  the 
''  City,  and  he  was  with  him  in  Broad  Street  ia 
**  the  room  where  the  partners  usually  sit,  when, 
'*  in  the  course  of  an  hour  or  two  after  they  had 
''  got  there,  the  deceased  came  in  to  the  sun- 
''  prise  of  the  deponent,  as  he  seldom  came 
'^  there.  Without  noticing  Mr.  Colvin  he  came 
''  up  to  the  deponent  and  telling  him  that  he 
''  wished  to  speak  with  him,  they  went  together 
^^  into  an  adjoining  room,  where  the  deceased, 
*^  producing  a  paper  writing,  reminded  the  de* 
*'  ponent  of  what  Mr.  Colvin  had  said  at  break- 
^'  fast  and  expressed  a  wounded  feeling  in  coa^ 
^^  sequence ;  he  pointed  to  the  paper  he  held  ia 
*'  his  hand,  and  saying,  '  you  may  tell  yov 
''  friend  David  what  he  has  lost,'  he  tore  thtte 
''  paper  several  times  and  threw  the  pieces  intiPi 
"  the  fire  or  under  the  grate." 

Mr.   Bazett  then  interfered    between  those^ 
two  gentlemen  and  he  reconciled  them.    He 
identifies  the  paper  as  the  instrument  of  the  8d 
of  October  1821,  by  adding,  "  it  was  that  and 
"  that  only." 

Here,  then,  the  deceased  himself  at  all  events 
destroyed  the  paper  (which,  for  convenience  I 
shall  call  the  codicil)  of  October  1821 ;  he  be- 
came intestate  as  to  his  real  estates :  East 
Mark,  and  the  rest  of  his  landed  property, 
would  go  to  his  heir  at  law ;  the  Mortimers  and 
all  his  other  relations  were  wholly  excluded; 
the  newly  appointed  executors  —  his  partners 
in  England — were  all  revoked;  if  the  Indian 
will,  altered  and  erased  as  it  was  in  part»  was 
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piesenred  by  the  deceased.  It  is  admitted  to 
hare  been  in  the  deceased's  own  possession  and 
custody  at  this  time :  it  must  have  been  in  his 
hands  on  this  very  occasion  and  under  his 
■otiGe;  for  the  two  instruments  were  together. 
The  conclusion  as  to  its  subsequent  existence 
win  depend  upon  what  afterwards  took  place : 
H  was  never,  as  I  before  said,  again  seen,  though 
the  deceased  lived  about  four  years. 

The  subsequent  acts  and  conduct  of  the  de- 
eeased  in  regard  to  his  property  and  to  his  rela- 
tions, his  declarations  and  the  general  presump- 
tions and  probabilities  of  the  case,  will  require 
to  be  accurately  examined  hereafter,  but  at 
pment  the  remaining  history  need  only  be 
stated  generally. 

In  the  latter  end  of  1 822  the  deceased  pur- 
duised  the  Fon  thill  estate  at  the  price  of  300,000/. 
whether  upon  speculation,  whether  he  ever  meant 
to  letain  it,  whether  he  afterwards  resolved  to 
diqMMie  of  it  on  account  of  the  statutes  of  mort- 
main, or  for  other  reasons,  cannot  be  exactly 
iieertained :  he  remained  in  possession  of  it  for 
three  years  and  contracted  for  the  re-sale  of 
most,  if  not  all,  of  it  in  December  1825.     Mr. 
Drake's  account  of  the  purchase  of  that  and 
other  property  will  be  sufficient  for  the  present 
purpose.    *'  The  deceased  had  (as  respondent 
'*  believes)  entered  into  a  legal  contract  for  the 
**  sale  of  the  whole  of  his  estate  at  Fonthill  some 
<•  time  previous  to  1826 :    he  purchased  that 
"  estate  in  the  year  1822  and  gave  for  it  some 
^  michsum  as  300,000/. — the  first  contract  for  the 
'*  le-sale,  of  which  he  has  any  knowledge,  bears 
*•  date  22d  December  1825.    There  were  three 
^'  subsequent  contracts  on  the  27th  and  30th 
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1829.       "  December  1825  and  2d  June  1826.    The  i 

Hilary      "  ceased,  in  May  1823,  purchased  a  freehi 

tei^,       ^i  estate  of  Mr.  Benett  in  Wiltshire  and  Doiw 

"  shire,  for  the  sum  of  100,000/. — whether  tb 

"  or  any  part  of  it  was  re-sold  respondent  luun 

FiASEB.      a  QQt^     In  June  1824  the  deceased  lent  2,300 

"on  mortgage:   in  Oct.  1824— 20,000/.:''   Mi 

Drake   mentions    some   other  assignments  ( 

mortgages  taken  by  the  deceased. 

The  purchase  of  Fonthill  seems  to  have  bee 
made  through  the  agency  of  Mr.  Phillips,  th 
auctioneer :  he  was  employed  to  sell  "  the  splei 
"  did  ornaments  and  other  valuable  effects"  in  th 
following  year :  he  also  was  employed  as  agaf 
in  the  management  of  the  estate.  In  order  I 
secure  the  performance  of  an  agreement  enterc 
into  between  him  and  the  deceased  respectif 
these  concerns,  he  procured  the  deceased 
execute  an  instrument  prepared  by  Phillips'  on 
solicitor  in  the  form  of  a  memorandum  addressi 
to  the  deceased's  executors,  appointed  or  to  1 
appointed. 

This  memorandum,  after  shortly  noticing  tl 
purport  of  the  agreement,  proceeded :  "  Now  i 
"  the  event  of  my  death,  I  do  hereby  direct  thi 
"  the  said  agreement  and  every  part  thereof  sha 
"  be  carried  into  effect  and  be  performed  by  m 
"  executors,  as  well  already  named  as  hereaftc 
"to  be  named  as  fully  and  effectually  as  if 

"  had  lived ; 

"  I  further  declare  this  memorandum  sha 
"  be  considered  a  codicil  to  be  added  and  take 
"  as  part  of  my  last  will  and  testament  eithc 
"  already  made  or  hereafter  to  be  made,  not 
"  withstanding  the  same  is  not  annexed  thereto. 
This  instrument  addressed,  not  to  any  exe 
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cutors  by  name,  but  any  appointed  or  to  be  ap-  i^^^- 

pointed,  and  called  a  codicil  to  a  will  already  Hilary 

made  or  to  be  made,  and  obtained  in  the  man-  bI^^\ 


COLVIN 
V. 


ner,  and  for  the  purpose,  that  it  was  obtained, 
does  not  bear  materially  on  the  present  case : 
it  does  not  infer  the  probable  existence  or  pre-  p«ia8er. 
▼ious  destruction  of  any  will :  it  has  been  men- 
tioned inadvertently,  since,  if  wholly  unnoticed, 
it  might  seem  to  have  been  passed  over. 

Mr.  Farquhar  becoming  dissatisfied  with  the 
conduct  of  Messrs.  Phillips,  they  were  dismissed 
from  the  agency  at  Michaelmas  1824,  and  suits 
at  law  and  in  equity  took  place  between  them 
and  Mr.  Farquhar,  which  continued  unsettled 
down  to  the  death  of  the  latter. 

On  the  dismissal  of  the  Messrs.  Phillips  he  in- 

tnisted  the  management  of   his   concerns  at 

fonthill  to,  and  seems  to  have  reposed  great 

^nfidence  in,  Mr.  George  Mortimer,  one  of  the 

^^visees  of  the  East  Mark  estate  in  the  instru- 

"^^ent  of  October  1821.    This  nephew  was  en- 

^ged  in  a  woollen  manufactory  ;    and  the  de- 

^^^ased,  on  going  to  Paris,  gave  him  a  large 

^'^edit  on  his  bankers.     In  1824  he  induced  him 

5^  erect  a  factory  on  the  Fonthill  estate,  though 

^t  ^as  represented  by  his  friends  as  very  inju- 

**ous  to  the  property  ;  and  he  granted  him  land 

^*id  lent  him  money  for  the  undertaking. 

The  instruments,  exhibited  in  the  19th,  21st, 
^^d  23d  articles,  which  are  fully  confirmed  by 
**^e  depositions,  satisfactorily  show  these  facts. 

It  appears  that  in  1823  the  deceased  removed 
*^om  Gloucester  Place,  where  he  had  resided 
^^xt  door  to  Mr.  Colvin,  to  a  house  in  the 
^'^ew  Road  and  at  that  place  and  at  Fonthill 
*^^  lived  till  his  death.     Mr.  and  Mrs.  George 
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Mortimer  were  inmates  at  Fonthill ;  they  resid 
there  principally,  except  that  in  the  Spring     ^ 
1826,  Mrs.  Mortimer  came  up  to  lie-in  at 
deceased's  house   in  the  New  Road,  and 
turned,  as  soon  as  it  was  prudent  to  travel, 
Fonthill.    There  are  exhibited  a  great  nmnb^ 
of  the  deceased's  letters,  both  to  Mr.  and  Mrs. 
George  Mortimer,  written  quite  in  that  mure- 
served  stile  which  would  naturally  belong  VO 
such   a  near  and  confidential   connexion.      I 
should  also  have  mentioned  that  Mr.  Jame0 
Mortimer,  who  had  engaged  in  building  som^ 
houses  in  Scotland,  was  also  liberally  assistecS 
by  the  deceased  with  money  to  carry  on  tlut^ 
undertaking,  (a) 

These  are  some  of  the  facts  relating  to  th^ 
conduct  of  the  deceased  in  respect  to  his  pro-— 
perty,  and  in  respect  to  his  relations,  betweei^: 
1822  and  his  death :  and  at  present  it  will 
sufficient  further  to  state  that  he  went  to 
not  quite  well  on  the  evening  of  the  5th  of  July^s 
1826,  and  the  next  morning  was  foimd  dead  i 
his  bed. 

His  friend  and  partner,  Mr.  Colvin,  and 
solicitor,  Mr.  Drake,  were  immediately  sent  for, 
and  they  sealed  up  all  his  repositories :  and  on 
the  next  morning  Uiose  repositories  w;re  caie. 
fully  searched  by  Mr.  Colvin  in  the  presence  of 
Mr.  Drake  and  Mr.  Fraser :  Mr.  and  Mrs.  Mor- 

(a)  *'  Dear  James,  London,  28tb  June  1885. 

**  Having  agreed  to  pay  for  the  new  houses  intended  to  be  bnik 
*'  at  Ferry-hill,  I  hereby  authorize  you  to  contract  with  the  dif- 
"  ferent  artificers  necessary,  and  to  draw  upon  me  for  tiie 
"  charges  of  the  work  as  it  may  be  necessary  for  materiali 
"  and  labour. 

"  I  am,  dear  James,  yours  truly, 

•*  J.  Farqvhar." 


Fraser. 
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timer  being  at  Fonthill  and  not  arriving  in  town       1829. 
till  that  evening  after  the   search  had  been  , 

Blade.     The  deceased's  keys  were  discovered      Hilary 
placed  in  the  situation  where  he  usually  kept      bj^dij. 
them ;  two  keys,  in  particular,  it  was  his  habit      ^^ 
to  tie  up  in  separate  comers  of  his  handker-      ^  r. 
chief  and  place  under  his  pillow ;  and  in  that 
imial  situation  those  two  keys  were  found  after 
his  death.   No  will  was  found.  The  only  paper, 
in  any  degree  of  a  testamentary  nature,  was  an 
envelope  which  had  contained  either  "  a  will" 
or "  the  copy  of  a  will." 

Four  witnesses  speak  to  the  finding  of  that 

cover :    the  first  is  Mr.  Drake :    "  On  the  day 

'^  after  the  death,  when  search  was  made,  some 

**  few  papers  were  found  in  a  cabinet  in  the  de- 

"ceased's  sitting  room;    one  of   importance, 

"  being  a  bond  of  David  Colvin's :  a  cover  or 

envelope  was  there,  endorsed  "  will  of  John 

Farquhar,  Esq."  which,  as  well  as  deponent 

remembers,  was  locked  up  in  the  drawer."   He 

does  not,  therefore,  speak  very  positively  to  the 

^Telope  being  in  a  drawer  within  the  cabinet. 

Neile,  a  servant,  says :  "  Deponent  was  pre- 

*  sent  when  the  cover  of  the  will  was  found  after 
'  the  deceased's  death;  it  was  found  by  Mr. 

*  Colvin  in  a  drawer,  the  upper  one  or  next 
'  to  it  of  several  drawers  on  which  stood  a 

*  cabinet" 
Hasler,    another   servant  who  was  present, 

^tes,  "  that  the  cover  of  the  will  was  not 
*^  found  in  the  (brass-bound)  cabinet,  but  was 
*^  found  in  one  of  some  drawers,  not  in  a  cabi- 
'*  net :  the  deponent  saw  the  cover,'  there  was 
*'  written  on  it  *  The  will  of  John  Farquhar, 
"  Esq.'    The  room  was  almost  full  of  cabinets, 

Y  2 
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"  drawers,  tables,  boxes,  and  all  kinds  of 
"  cles." 

Blakemore,  a  carpenter,  states,  **  The  env^ 
*'  lope  of  the  will  was  not  found  in  either  cali 
''  net  but  in  a  drawer  in  the  corner  of,  and  attK 
"  other  end  of,  the  room,  near  the  outer  tooidh 

These  are  the  four  witnesses  to  the  findiK 
of  this  envelope ;  and  the  evidence  therefore  5 
that  it  was  found,  not  in  the  iron  chest,  not  J 
any  cabinet,  but  in  a  drawer.  That  paper  he 
been  accidentally  not  preserved,  nor  does 
appear  of  much  consequence  how  it  was  ec 
dorsed :  w^hether  it  was  the  envelope  that  covere 
the  will  when  it  came  from  India,  whether  : 
was  the  envelope  in  which  the  deceased  inclose 
that  will  in  Mr.  Bland's  presence,  whether  2 
was  the  envelope  that  accompanied  it  in  th 
iron  chest  when  returned  to  the  deceased,  or  th 
envelope  of  any  other  paper,  is  neither  easil; 
ascertained  nor  of  much  importance.  The  de 
ceased  himself  took  the  codicil  out  of  the  iroi 
chest  in  order  to  destroy  it ;  and  this  envelope 
was  not  found  where  the  Indian  will  was  lasi 
seen.  Whatever  envelope  it  was  and  in  what 
ever  place  it  was  found  there  is  no  proof,  no] 
does  it  seem  to  me  there  is  just  ground  to  sus- 
pect that  it  was  not  placed  there,  or  accidentall} 
thrown  or  left  there,  by  the  deceased  himself. 

Here,  then,  are  some  of  the  leading  facte 
which  hardly  admit  of  controversy.  The  du- 
plicate of  the  will  propounded  was  never  sees 
after  the  year  1822,  and  even  then  it  was  mate- 
rially altered :  it  was  at  that  time  in  the  pos- 
session of  the  deceased,  in  an  iron  chest,  ol 
which  he  had  the  key :  it  was  not  found  eithei 
there  or  elsewhere  at  his  death. 
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-  Upon  these  facts  it  seems  proper  to  consider  i82u. 
'W'hat  is,  primd  facie,  the  presumption  of  law  ?  hJITT^ 
Who  did  the  deed  ?     Who  was  the  person  primd      /^J^' 

Jaeie  that  destroyed  this  instrument  ? — and  upon       

that  point  there  appears  to  be  no  solid  doubt.  colvii* 
It  was  in  the  deceased's  possession — it  was  not  fraser. 
to  be  found  at  his  death  :  the  first  presumption 
is,  that  the  deceased  himself  destroyed  it :  if 
that  presumption  of  fact  be  not  repelled  by 
eridence,  then  the  legal  consequence  will  also 
frimd  facie  be,  that  the  duplicate  remaining  in 
India  is  revoked. 

This  presumption  of  fact,  and  this  legal  con-  The  primd  fa- 
sequence  may  be  rebutted  by  satisfactory  evi-  tioirtuirth« 
dence ;  but  the  burthen  of  proof  lies  upon  the  JokenVni. 
party  settings  up  the  will — whether  he  sets  it  up  y^.*''^*^  ^" »" 

i  ^'  1       r.  ,        J .  ^    bi8  own  i>os»es- 

by  propounding  a  draft,  a  duplicate,  or  a  can-  .ioo,  bat  is 
celled  will;   for  whether  the  paper  be   found  araiYaThu"" 
cancelled,  or  whether  it  be  wholly  removed  and  fo^^'^Mcei- 
Diot  found  at  all,  still  the  first  presumption  as  to  led;  and  the 
the  person  who  did  the  act,  is  the  same.     The  u^Ti  c^w- 
force  of  the  presumption  and  the  weight  of  the  dapiTclte  *not  in 
oniw  may  be   difierent    according    to   circum-  |j,*"^"ted"**"' 
stances ;  but  the  Court,  in  order  to  pronounce  for  thereby,  maj 
H  draft  or  a  duplicate,  or  a  cancelled  will,  must  be  a^strong  com- 
judicially  convinced,  that  the  absence  or  cancel-  ^ination  of  cir. 


cnnifltancea 


Nation  of  the  paper  once  in,  and  not  traced  out  heading  tot 

_  ^     ^  .  .      moral  oonvic- 

of,  the  deceased's  own  possession,  was  not  attri-  tion.  or  by  di- 
lutable to  the  deceased.  This  negative  may  be  erldeCe!*'^* 
^tablished  by  a  strong  combination  of  circum- 
stances leading  to  a  moral  conviction  that  the 
deceased  did  not  do  the  act,  or  it  may  be  esta- 
blished by  direct  positive  evidence  in  difierent 
ways,  such  as  by  proving  the  existence  of  the 
instrument  after  the  testator's  death — by  prov- 
ing that  he  himself  destroyed  it  when  of  unsound 
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mind,  or  by  error,  or  under  force  sine  ammo 
vocandif — or  by  proving  that  it  was  fraudulently 
destroyed  by  some  other  person :  but  under  tfafi 
last  supposition  the  proof  must  be  clearer,  bc= 
cause  a  fresh  presumption  arises — the  presumpi 
tion  in  favour  of  innocence :  for  if  a  fraud  L 
charged,  it  must  be  clearly  proved  by  facts  anfl 
circumstances  leading  to  a  conclusion  of  guilt. 

All  these  presumptions,  if  they  come  to  bi 
analysed,  may  be  resolved  into  the  reasonabk 
probability  of  fact,  deduced  from  the  ordinary 
practice  of  mankind,  and  from  sound  reason 
Persons  in  general  keep  their  wills  in  places  ol 
safety,  or,  as  we  here  technically  express  it 
"  among  their  papers  of  moment  and  concern/ 
They  are  instruments  in  their  nature  revocable 
testamentary  intention  is  ambulatory  till  death 
and  if  the  instrument  be  not  found  in  the  repo- 
sitories of  the  testator,  where  he  had  placed  it, 
the  common  sense  of  the  matter,  primd  fa/cu., 
is,  that  he  himself  destroyed  it,  meaning  to  re- 
voke it :  and  if  he  destroyed  the  part  in  his  own 
possession,  the  common  sense  of  the  mattei 
again  is,  that  he  also  intended  to  destroy  the 
duplicate  not  in  his  own  possession. 

It  was  argued  on  behalf  of  the  executor,  thai 
the  burthen  of  proof  lay  on  the  next  of  kin, 
that  they  must  show,  affirmatively  by  evidence, 
that  the  deceased  himself  destroyed  the  instru- 
ment. The  doctrine  is  new,  and  no  authority  was 
given  to  support  it ;  and  the  Court  cannot  venture 
to  adopt  it  without  authority,  and  against  autho* 
rity.  The  passage  quoted  from  Swinburne, 
seems  to  be  quite  in  the  opposite  direction : — 
*'  What,  if  the  testament  be  found  cancelled 
''  and  defaced,  but  it  is  not  known  who  did  iti 
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"  To  irfaom  is  this  act  of  cancelling  or  defacing 
"  to  be  attributed  ?  to  the  testator  who  made  it, 
"  or  to  some  other,  who  otherwise,  peradven- 
"  tare,  might  be  hindered  by  it  ?" 

He  then  puts  the  arguments  and  authorities 

on  each  side, — "  It  seemeth  not  to  be  reputed 

*'  the  act  of  the  testator,  for  change  of  mind  is 

''  not  to  be  presumed,  especially  where  a  mctn 

**  has  done  a  thing  with  deliberation  and  reso- 

"  Intion :  on  the  contrary,  it  seemeth  that  it 

"  ought  not  to  be  accounted  the  act  of  any  other, 

"  for  that  were  to  presume  a  fraud  and  deceit, 

"  which  ought  not  to  be  presumed  unless  it  be 

"  proved."    He  then  proceeds  to  state  his  own 

Opinion  :  "  In  this  controversy,  therefore,  I  sup- 

'*  pose  that  the   person  in  whose  custody  the 

'*  testament  is  found  is  to  be  adjudged  to  have 

**  done  the  act,  whether  it  be  the  testator  or 

**  Another,  (a) 

The  opinion  then  of  Swinburne  is,  that  primd 
*J^*cte  the  act  is  done  by  the  person  who  is  in  pos- 
^^!»iion  of  the  instrument :  but  this  primd  facie 
*^^al  presumption  may  be  rebutted  by  the  cir- 
^iXmstances,  upon  a  full  examination,  creating  a 
^'•^onger  presumption  the  other  way;   and  it 
^^Idom  happens  that  cases,  which  set  out  upon 
^^^rtain  legal  presumptions,  require  to  be  decided 
pen  the  mere  presumption :  the  general  circum- 
%ances  of  the  case  usually  lead  to  a  tolerably 
^mtisfactory  conclusion  of  the  real  fact,  either 
^y  confirming,  or  by  repelling  the  legal  pre- 
sumption. The  correctness  of  Swinburne's  prin- 
ciple is  affirmed  by  adjudged  cases. 

The  Ck>urt,  for  personal  reasons,  is  unwilling  to 
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rely  upon  any  authority  derived  from  the  deci- 
sions  in  this  place  within  the  last  twenty  years. 
It  will  be  sufficient  to  say,  that  I  see  no  reason 
to  depart  from  the  doctrines  laid  down  in  the 
ca^es  quoted  within  that  period:  but  though 
the  point  hardly  requires  authority,  I  will  shortly 
refer  to  the  decision  of  Sir  William  Wynne,  in 
the  case  of  Freeman  v.  Gibbons,  in  the  Pre- 
rogative Court,  Easter  Term,  1793,  stating  the 
words  of  that  learned  Judge  from  my  own  note. 
Per  Curiam.  "  Heads  or  instructions  are  pro- 
"  pounded  by  Lydia  Gibbons  as  the  residuary 
'*  legatee,  and  it  is  proved  that  the  deceased  exe- 
"  cuted  the  will  on  December  the  1st,  and  died 
"  on  the  10th."  So  that  the  will  was  only  made 
nine  days  before  the  death.  "  But  the  executed 
"  will  cannot  be  produced,  and  it  is  said  to  have 
"  been  destroyed  after  the  deceased's  death :  if 
"  that  can  be  proved  the  instructions  maybe  pro- 
"  nounced  for.  Two  witnesses  speak  to  decla- 
"  rations  of  the  deceased,  recognizing  the  exist- 
**  ence  of  the  will  a  short  time  before  his  death : 
' '  this  affords  strong  presumptive  evidence  that  he 
'*  adhered  to  the  will,  but  not  conclusive  proof,  for 
"  the  declaration  may  have  been  insincere."  The 
usual  want  of  sincerity  in  such  declarations, 
I  shall  have  occasion  again  to  notice.  ^^  The 
"  two  persons  to  whom  the  declarations  were 
"  made  are,  one  the  brother-in-law ;  the  other 
**  the  son-in-law  of  Gibbons.  The  will  was  de- 
^'  posited  in  the  drawer  of  the  bureau  ;  and  it  is 
^'  not  alleged  that  the  deceased  was  not  able  to 
•*  go  to  the  bureau  after  the  execution.  Recogni- 
"  tions,  because  they  may  be  insincere,  are  na 
'*  proof  of  the  fact  that  the  will  was  in  existence  at^ 
*'  that  time :  it  may  have  been  destroyed  before^ 
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''  it  is  proved  that  the  deceased  was  up,  and 
"  looked  out  of  the  window  three  or  four  days 
"  before  his  death."  Under  these  circumstances, 
there  being  a  possibility  and  ability  on  the  part 
of  the  deceased  to  have  destroyed  the  will,  Sir 
William  Wynne  pronounced  against  the  instruc- 
tions propounded. 

In  Baumgarten  v.  Pratt,  in  the  Prerogative 
Court,  Easter  Term  1796,  the  same  Judge  pro- 
nounced a  similar  decision.     In  that  case  there 
was  a  draft  produced:  the  Court  said; — "A 
**  draft  may  be  pronounced  for ;  but  it  must  be 
"  proved  either  that  the  will  remained  entire  at 
'*  the  death,  or,  if  destroyed  in  the  life  time,  that 
"  it  was  done  without  the  knowledge  and  ap- 
"  probation  of  the  testator  :  the  presumption  is, 
"  that  it  was  destroyed  by  the  deceased :"  and  in 
^at  case  the  draft  was  pronounced  against. 

Now  these  are  authorities  which  go  further 
*^^ck  than  the  last  twenty  years,  deciding  that 
^J^e  presumption  is,  where  a  will  is  not  found, 
^at  it  was  destroyed  by  the  deceased  himself. 

If,  however,  we  should  from  the  evidence  arrive 

^t  the  fact,  that  this  will  was  destroyed  by  the 

^^ceased  himself,  the  legal  consequence  cannot 

^^^  disputed,  that,  prima  facie,  the  duplicate  is 

^Iso  destroyed.    That  point  has  been  settled  in 

^  variety  of  cases :  it  is  hardly  necessary  to  re- 

^^T  to  them.     It  was  so  decided  in  Sir  Edward 

^ymour's  case :  — in  Limbery  v.  Mason,  (a)  and 

**  is  as  expressly  laid  down  in  Burtenshaw  v. 

Gilbert,  (b)  where  Mr.  Justice  Aston,  after  Lord 

^^nsfield   had   gone  through  the   case,   said, 

*  if  the  duplicate  of  the  will  had  still  remained 
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"  in  the  hand  of  the  person  to  whose  custody  it 
'*  was  originally  intrusted,  yet  the  cancelling 
'^  that  part  which  the  testator  had  in  his  own 
<«  possession,  would  have  been  a  sufficient  can- 
"  celling  of  such  duplicate."  In  Pemberton  i^. 
Pemberton,  (a)  Lord  Chief  Justice  Mansfield, 
Lord  Eldon,  and  Lord  Erskine,  in  different 
stages  of  the  cause,  all  held  the  same  doctrine. 
So  in  Welsh  v.  Gowland,  Prerog.  Mich.  Term, 
1804,  Sir  William  Wynne  said  —  "  It  is  an  ad- 
'^  mitted  rule  that  the  cancellation  of  a  part,  in 
"  the  testator's  possession,  would  be  a  cancel- 
^^  lation  of  a  duplicate  in  the  hands  of  another 
"  person." 

The  reason  of  this  rule  is  obvious ;  for  why 
should  a  person  destroy  or  cancel  the  duplicate 
of  his  will,  if  he  meant  the  other  part  to  ope- 
rate? It  may,  indeed,  be  shown  that  it  was 
done  diverso  intuitu^  or  by  accident,  or  while  of 
unsound  mind,  or  for  the  sake  of  peace,  and  to 
deceive  and  impose  upon  persons  who  were  im- 
portuning him ;  but,  primd  faciej  the  cancella* 
tion  or  destruction  of  the  part  in  possession 
infers  the  revocation  of  the  duplicate. 

The  main  question  of  fact,  then,  to  be  ex- 
amined  is,  by  whom  wa«  this  wUl  destroyed! 
Primd  facie,  by  the  deceased  himself  who 
in  possession  of  it ;  and  the  executor  setting  u 
the  duplicate  must,  as  I  have  said,  show  eithei^ 
by  direct  positive  evidence,  or  by  circums 
producing  a  strong  moral  conviction,  that  it  w 
not  done  by  the  deceased.    The  executor  an. 
his  legal  advisers  seem  clearly  so  to  have 
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deretood  the  case  by  the  very  course  of  conduct- 
ing this  suit :  they  began  not  merely  by  pleading 
the  factum  of  the  will  at  Calcutta  —  which  was 
never  denied  —  but  by  giving  a  long  allegation 
consisting  of  twenty-eight  articles,  setting  forth 
drctimstances  from  which  it  was  to  be  collected, 
that  the  deceased  had  not  destroyed  the  will 
himself.  The  allegation  commenced  with  the 
earlier  history  of  the  deceased's  intentions,  from 
which  his  adherence  to  that  will  was  to  be  in- 
fened :  it  pleaded  the  continuance  of  his  inten- 
tions to  dispose  of  his  fortune  in  improving 
edncation  in  Scotland  ;  quarrels  with,  and  disaf- 
fection towards,  his  relations ;  and  declarations 
recognizing  the  existence  of  this  will  to  the  very 
^  of  his  life :  from  all  these  circumstances, 
iofening  that  the  deceased  himself  wx>uld  not 
fcave  revoked  this  will,  and  thereby  repelling 
fie  legal  presumption. 

But  the  allegation  went  ftirther :  for  it  pleaded 
circumstances  to  show  that  it  was  destroyed  by 
Mother  person — not  by  accident — not  by  fire — 
^t  by  inadvertence, — but  by  a  fraudulent  spoli- 
ation— ^by  taking  it  out  of  the  deceased's  reposi- 
tories in  his  life  time ;  and  though  no  direct  act 
^f  spoliation  was  charged,  so  that  it  could  be 
^^  and  contradicted,  yet  without  specifying 
^y  time  or  place  or  circumstance  attending  the 
^t  of  spoliation,  it  was  insinuated  too  plainly 
*^  be  misunderstood,  that  Mr.  and  Mrs.  Morti- 
^^f,  or  rather  Mrs.  Mortimer  was  the  person 
^nt  to  be  charged.    This  is  a  serious  moral 
^^nce,  and  in  support  of  such  a  charge,  pretty 
^/^^r  proof  should  be  adduced :  the  presump- 
^^^  is  in  favour  of  innocence :  but  if  this  charge 
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proved  there  is  an  end  of  the  case,  and  it  is 
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1829.      of  a  personal  nature  so  important,  that  I  shall 
Hilary      ^^^  consider  the  circumstances  and  evidence  in 
u"IV       support  of  such  an  imputation. 

It  is  alleged,  that  particularly  for  the  last 
year  of  his  life,  the  deceased  was  in  the  habit 
fbaser.      of  leaving  his  papers  and  keys  about,  and  his 
repositories  unlocked,  and  that  Mr.  and  Mrs. 
Mortimer  were  often  at  his  house  in  town  when 
he  was  at  Fonthill.     If  this  were  all  true,  it 
would  prove  nothing;   for  the  will  may  have 
been  destroyed  three  years  before  :  but  the  &ct8 
are  not  quite  truly  laid,  for  though  the  deceased 
might  sometimes  omit  to  lock  up  his  papers,  yet 
in  general  when  his  papers  lay  about  he  locked 
his  room  door :  if  papers  of  some  importance 
were  occasionally  left,  yet  no  testamentary  paper 
was  ever  seen  —  not  even  the  envelope :  and  of 
some  of  his  keys  and  repositories  he  was  parti- 
cularly cautious. 

What  then  would  these  circumstances  amoimt 
to?    That  there  was  a  possibility  of  a  spolia- 
tion being  committed,  which  possibility  cannot 
and  need  not  be  denied  :  but  the  possibility  oJ 
committing  a  crime,  unless  followed  by   acts 
done,  affords  not  the  slightest  proof  that  the 
crime  has  been  committed.     No  person   wasi 
ever  observed  at  the  iron  chest,  where  the  wUL 
was  last  seen — no  person  at  the  brass-bound 
cabinet  where  the  envelope  is  supposed  to  have 
been  found — if  found  in  any  cabinet  at  all.    The 
charge  really  comes  to  the  evidence  of  Mrs. 
Hurst,  who  probably  was  the  only  cause  that  it 
ever  was  insinuated. 

This  witness — who  is  an  undertaker  and  up- 
holsterer, carrying  on  business  near  Storey's  Grate, 
and  who  had  been  employed  in  her  business  by 
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Mr.  and  Mrs,  Mortimer  to  the  amount  of  400/.  or 
500/.  and  who  was  in  very  distressed  circum- 
stances,— thus  deposes.  "  In  December  1826, 
''whether  before  or  after  Christmas  she  can- 
"not  say,  but  just  about  the  time  the  ad- 
"  ministration  issued,  —  deponent  called  upon 
**  Mrs.  (George)  Mortimer,  to  speak  to  her  on 
''the  subject  of  the  administration  and  sure- 
**  ties :  Mrs.  Mortimer  told  her  that  her  hus- 
''band  was  out  of  spirits  and  wished  to  de- 
**  cline  having  any  thing  to  do  with  it,  but  that 
'*8he  was  averse  to  this,  and  told  the  depo- 
**  nent,  that  it  would  be  doing  her  the  greatest 
favour  if  she  could  prevail  on  Mr.  Morti- 
mer to  insist  on  being  joined  in  the  adminis- 
tration. The  deponent  then  asked  her, 
*  how  Mr.  Fraser  would  feel  about  it — whether 
lie  would  be  angry  ;'  to  which  Mrs.  Mortimer 
replied,  *  Oh !  I  don't  care  about  that,  they 
are  all  indebted  to  me  for  every  farthing ;  for  I 
'destroyed  the  will.'    These  were,  as  the  de- 

*  ponent  believes,  the  precise  words :  no  other 
person  was  present,  but  Mr.  Mortimer  came 
into  the  room  immediately  afterwards,   and 

*  the  conversation  was  discontinued.    The  de- 
^    ponent  had  no  explanation  from  Mrs.  Morti- 

*  mer  at  any  time  whatever  of  what  she  meant, 

*  but  it  did  not  strike  the  deponent  that  Mrs. 
^  Mortimer  did  mean  to  say  that  she  had  done 

*  *  any  thing  wrong  thereby." 

This .  is  a  very  safe  mode  of  attempting  to 
^;EiSten  such  an  imputation,  for  it  affords  no  pos- 
sibility of  contradicting  it.     However  doubtful 
^ight  be  the  admissibility  of  such  evidence,  (a) 
"yet  thp.  Court  considered  it  an  act  of  injustice 

(a)  See  note,  supril,  p.  277. 
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to  Mrs.  Mortimer  to  get  rid  of  this  testimony  on 
that  ground. 

It  seems  hardly  necessary  to  state  many  rea* 
sons  why  the  Court  cannot  venture  to  give  cre- 
dit to  Mrs.  Hurst :  she  is  examined  as  a  wit- 
ness in  April,  1828 :  the  words  are  supposed  to 
have  been  spoken  about  Christmas  1826,  fifteen 
months  before — yet  she  pretends  to  relate  the 
precise  words — they  are  not  accompanied  with 
any  explanation — tliere  are  no  circumstances 
which  should  prevent  misapprehension  nor  con- 
firm their  sincerity — tliey  are  spoken  just  at 
the  end  of  a  conversation,  as  Mr.  Mortimer 
came  into  the  room.  The  words  themselves 
are  equivocal  —  they  will  bear  the  interpreta- 
tion— that  the  deceased's  regard  and  sense  of 
Mrs.  Mortimer's  attentions  had  induced  him  to 
destroy  his  will,  or  to  make  no  will,  or  not  to 
make  a  will  excluding  Mr.  Fraser. 

If  Mrs.  Mortimer  had  been  guilty  of  a  frau- 
dulent spoliation  of  this  Indian  will,  or  of  any 
other  will,  it  is  almost  impossible  that  she  should 
not  be  aware  she  had  done  something  wrong; 
and  it  is  highly  improbable  she  would  have 
disclosed  it  in  this  abrupt  and  unnecessary  mode: 
for  there  was  no  inducement.  The  suggested 
ground- work  and  motive  to  the  conversation  are 
improbable  and  untrue, — improbable,  that  Mrs. 
Mortimer  would  employ  this  distressed  uphol- 
sterer to  try  to  get  security  in  this  large  amount, 
— ^untrue,  that  it  was  necessary  for  Mr.  Morti- 
mer to  insist  upon  being  joined  in  the  adminis- 
tration ;  for  there  was  no  dispute  about  the  admi- 
nistration at  this  time :  it  had  been  agreed  that 
Mr.  Fraser  and  both  the  Messrs.  Mortimer  should 
take  it  jointly,  and  an  agreement  to  that  effect 
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had  been  signed  by  all  parties  so  long  before  as 
the  10th  of  November  preceding,  that  is,  seven 
weeks  before  Christmas ;  whereas  Mrs.  Hurst 
says,  "  whether  before  or  after  Christmas  she 
''cannot  say :"  so  that  it  was  about  Christmas 
she  lays  the  conversation.    This  is  still  further 
improbable,  and  must  be  incorrect,  because  the 
administration  to  Mr.  Fraser  actually  passed 
the  seal  on  the  15th  of  December.    The  whole 
stMy  is  therefore  very  loose  and  improbable ; 
and  the  ground- work  of  the  conversation  is  ap- 
parently unfounded. 

What,  too,  is  the  credit  and  character,  and 
ecmduct  of  this  Mrs.  Hurst  ?  and  how  did  she 
act  ?     She  states,  ''  it  did  not  strike  her  that 
"  Mrs.  Mortimer  meant  to  say  she  had  done  any 
'« thing  wrong."     But  is  it  credible,  that  if  she 
had  destroyed  this  will,  she  should  not  have 
been  conscious  of  having  done  that  which  was 
wrong?  the  witness  indeed  could  not,  at  the 
time,  have  understood  Mrs.  Mortimer  as  intend- 
ing to  say  she  had  fraudulently  destroyed  the 
^^irill ;  nor  have  thought  that  any  thing  improper 
liad  been  done  ;  for  she  mentioned  nothing  on 
^e  subject  for  six  or  seven  months. 

This  person  had,  as  I  have  observed,  been 
Employed  by  Mr.  Mortimer,  as  an  upholsterer, 
ill  fitting  up  a  house :  she  had  been  paid  her 
Hioney  on  account  from  time  to  time  as  the  work 
iras  going  on,  so  that  at  the  end  of  it  very  lit- 
tle was  due,  and  her  bill  was  not  quite  satis- 
factory: and  in  June,  1827,  she  was  in  very 
distressed  circumstances,  and  requested  Mr. 
Mortimer  to  lend  her  money  on  mortgage,  and 
to  accept  bills  for  her  accommodation,  which  he 
declined  to  do. 
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There  are  four  of  her  letters  exhibited ;  three, 
dated  respectively  on  the  6th  and  14th  of  June 
and  on  the  14th  of  August,  1827,  are  addressed 
to  Mr.  Mortimer;  the  first  requesting  his  ad- 
vance of  the  money  on  mortgage  and  offering  10 
per  cent,  interest ;  the  two  next  pressing  him  to 
accept  the  bills.  From  the  fourth  letter,  dated 
the  22d  of  August,  it  should  seem  that  Mr.  Mor- 
timer not  having  even  returned  her  an  answer; 
she  wrote  to  Mrs.  Mortimer  for  her  good  offices; 
but  did  not,  in  the  slightest  degree,  suggest  that 
she  was  in  possession  of  any  secret  that  might  be 
the  means  of  influencing  Mrs.  Mortimer.  At 
length,  not  getting  pecuniary  assistance  from  Mr. 
Mortimer  towards  the  latter  end  of  October  1827, 
an  anonymous  letter  was  sent  to  Mr.  Colvin, 
that  Mrs.  Hurst  could  give  important  informa- 
tion about  Mr.  Farquhar's  will,  she  was  applied 
to  by  Mr.  CJolvin's  solicitor  and  was  brought 
forward  to  give  this  evidence :  her  memory  is 
not  very  accurate,  for  in  answer  to  the  ninety- 
eighth  interrogatory  she  does  not  quite  recollect 
her  own  letters :  "  She  did  at  one  period  but 
"  not,  as  she  believes,  in  1827  apply  to  Mr.  Mor- 
"  timer  to  lend  her  400/.  on  mortgage,  offering 
"  to  pay  him  an  interest  of  10  per  cent,  thereon.** 
Yet  here  is  her  own  letter  making  the  applica- 
tion and  the  offer.  "  Respondent  has  no  recollec- 
"  tion  of  having  been  in  August  1827  in  fear  of 
"  being  arrested  by  four  different  persons  at  the 
"  same  period  of  time ;"  and  yet  here,  again,  is  her 
own  letter,  dated  in  August  1827,  and  stating 
expressly  her  fears  of  being  arrested  by  four  dif- 
ferent persons.  In  short  no  sort  of  reliance 
ought  to  be  placed  on  her  evidence.   It  is  there- 
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fore  a  matter  of  justice  due  to  Mrs.  Mortimer  to  ^^^^- 
declare,  not  ouly  that  the  imputation  is  not  Hilary 
proved,  but  that  she  stands  wholly  acquitted  of  it.      ^!o!!j. 

No   direct  proof  being   then   adduced  that       

the  will  was  destroyed  by  some  person  other  _  v 
than  the  deceased  himself,  the  case  rests  upon 
the  general  circumstances  in  order  to  show,  that 
the  improbability  of  a  destruction  of  this  will  by 
the  deceased  himself  is  so  great,  as  to  lead  the 
Coiurt  to  a  moral  conviction  that  it  must  have 
been  destroyed  by  some  other  means :  of  which 
certainly  there  was  a  possibility. 

To  induce  the  Court  to  arrive  at  the  conclusion 
that  such  was  the  case,  the  grounds  taken  ap- 
pear to  be  the  following  :  first ;  that,  long  before 
making  the  will,  the  deceased  had  conceived 
80  strongly  the  intention  of  devoting  the  bulk 
of  his  fortune  to  the  improvement  of  education 
in  Scotland  as  to  render  it  highly  improba- 
ble he  should  afterwards  depart  from  that  in- 
tention :  secondly,  that  after  his  arrival  in 
England  he  sent  for  his  will  from  India — went 
into  Scotland  to  make  inquiries,  and  still  ex- 
pressed the  same  intentions  respecting  the  im- 
provement of  education  in  that  country  —  quar- 
relled with  Mr.  Fraser, — and  that  the  will  was 
in  existence  in  the  beginning  of  1822  :  and 
lastly,  that  though  no  direct  proof  can  be  ad- 
duced of  its  subsequent  existence,  yet  by  decla- 
rations dovm  to  the  time  of  his  death  the  de- 
^^^ased  recognized  its  existence. 

Upon  the  first  head — the  probability  a  priori 
^f  adherence  to  this  will — it  is  to  be  observed 
^^t  the  proof  of  general  intention  to  promote 
^d  improve  education  in  Scotland  goes  only  a 
part  and  not  the  whole  length  of  the  case :  the 

VOL.  II.  z 


338 


CASES    DETERMINED    IN    THE 


1829. 

Hilary 
Term, 
Bj-Dmj. 


COLVIN 
V. 

Fraser. 


fact  to  be  proved  is, — the  existence  of  the 
and  that  proof  is  to  be  deduced  from  adbe 
to  this  identical  disposition,  and  to  the  plai 
tained  in  this  very  instrument.  It  is  quite  o 
tent  with  the  destruction  of  this  will  that  he  8 
alter  his  plan,  meaning  still  to  a  certain  ext 
promote  Scotch  education,  and  benefit  Abe 
professors  and  schoolmasters  by  the  maki 
another  will ;  but  that  will  might  also  cc 
other  provisions.  The  probabilities,  ther 
must  be  examined  more  closely  and  with  a 
to  the  precise  point  to  be  proved. 

It  is  true  that  in  his  letter  to  his  frien 
Wilson,  in  November  1790,  he  mentions  "  h 
'*  wished  his  father  to  warn  his  distant  relt 
*'  against  any  ridiculous  notions  of  inheritii 
"  fortune,  for  that  he  should  leave  it  to  a  ] 
"  institution :"  and  in  another  letter  to  h 
August  1 79 1 ,  he  adverts  to  "  a  scheme  he  hm 
**  had  in  view  to  leave  his  fortune,  in  caseoi 
"  dent,  to  the  University  of  Aberdeen,  in  of 
"  double  the  professors  of  what  are,  in  his  op 
"  the  most  useful  branches  of  science,  so  thft 
"  might  be  taught  during  the  whole  year/' 
plan  seems  to  be,  to  double  the  number  of  p 
sors,  and  not  to  double  the  salaries  of  each,  tl 
it  comes  nearer  to  the  disposition  of  th< 
than  the  crude  idea  in  the  former  letter: 
in  this  last  letter,  that  he  adds, — "  I  have  i 
**  my  project  to  some  of  my  friends,  who 
*'  it  with  every  mark  of  disapprobation,  t 
**  ing  I  should  do  as  great  injustice  to  ne{ 
**  and  nieces,  whom  I  never  saw,  as  if  I 
**  to  rob  them  of  their  birthright." 

He  was  therefore  not  much  confirmed  i 
intentions  by  the  opinions  of  his  friends  in  1 
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nor  does  he  seem  to  have  had  more  encourage- 
ment from  his  friend  Mr.  George  Wilson ;  since 
he  did  not  mention  nor  allude  to  the  subject 
again  for  near  ten  years — till  January  1800 — 
and  then  not  directly  nor  explicitly.    He  then 
mentions  intending  to  leave  his  niece  an  annuity 
of  500/.  rather  than  a  sum  of  money ;  this  may 
reasonably  infer  his  intention  to  leave  the  bulk 
of  his  fortune  to  other  objects — to  Scotch  edu- 
cation :  but  he  also  says,  **  that  your  opinions 
"  should  have  changed  I  own  surprises  me,  but 
"  I  must  wait  until  we  meet  to  learn  the  extent 
"  of  the  change :    I  certainly  have  looked  for- 
"  ward  to  our  meeting  as  one  of  the  happiest 
"  objects  of  my  life."    That  meeting  never  did 
take  place :  but  there  is  strong  reason  to  sup- 
pose, that  Mr.  Wilson  concurred  with  his  other 
fiiends  in  disapprobation  of  the  plan,  from  this 
circnmstance,  viz.  that  the  deceased  never  again 
▼lote  to  him  upon  the  subject,  though  he  re- 
DUiined  fourteen  years  longer  in  India. 

The  fact,  however,  is,  that  just  before  his  de- 
parture from  India  he  put   his  plan  into  the 
^nn  and  shape  of  this  will,  expressly  stating 
tfcat  he  was  "  about  to  embark  for  Europe ;"  and 
^r.  Colvin  in  his  answers  thus  describes  the 
^ode  of  preparing  this  will :  "  that  one  part  of 
**  the  will  and  codicil  was  written  from  the  dic- 
**  tation  of  the  deceased  by  Alexander  Colvin, 
**  (to  whom  the  deceased  enjoined  the  greatest 
**  secrecy  as  to  the  contents),  and  that  the  other 
*•  part  thereof  was  immediately  copied  by  the 
*•  said  Alexander  Colvin  therefrom.** 

There  seems  then  to  have  been  but  little  pre-» 
vious  preparation  for  making  this  will ;  and 
diough  the  subject  may  have  been  long  floating 
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loosely  in  his  mind,  it  appears  to  have  been  done 
rather  hastily  at  the  last.  How  had  his  plan 
been  digested  and  matured  1  He  had  been  ab- 
sent from  Scotland  forty-five  years  —  left  i 
when  a  youth  of  nineteen — in  1800  he  men- 
tioned a  scheme  of  "  doubling  the  professors"— 
his  friends  disapproved  his  plan  as  injurious  ta 
his  relations ;  he  made  no  inquiries,  as  far  » 
appears,  about  the  actual  state  of  education  ii 
Scotland  or  at  Aberdeen  in  particular ;  but  witl 
his  own  crude  recollections  and  notions — upoi 
the  point  of  embarking  —  he  dictated  this  will 
containing  his  scheme  for  devoting  to  this  plar 
his  immense  fortune  —  giving  the  whole  of  i 
away  from  his  family,  except  two  annuities  oj 
500/.  each  to  a  nephew  and  a  niece  whom  ha 
had  educated. 

Resting  here,  this  will  modo  etfarmd  was  noi 
very  likely  to  be  adhered  to  in  all  its  details 
when  he  came  to  Europe,  and  had  an  oppor- 
tunity of  further  consideration  and  of  more  exaci 
inquiries  upon  the  spot :  on  the  other  hand,  al- 
though in  his  letter  of  1791  he  did  not  admit  the 
rights  of  his  nephews  and  nieces  "  whom  he  had 
**  never  seen ;"  and  that  in  1800  he  talked  of  leav- 
ing his  niece,  Miss  Fraser,  only  500/.  a  year — ^wher 
it  must  be  remembered  his  fortune  was  of  course 
much  less ;  yet  he  was  not  by  any  means  des- 
titute of  family  affections :  his  letters  to  Mr 
Wilson,  from  1784  to  the  very  time  of  his  leaving 
India,  fully  prove  this :  he  furnished  supplies  tc 
his  father  and  mother  so  long  as  either  of  then 
lived:  upon  hearing  of  his  brother's  death  in 
America,  leaving  an  only  daughter — the  pre- 
sent Mrs.  Trezevant  who  had  come  to  England 
for  her  education  —  he  was  very  anxious  for  hei 
protection  :  his  sister  Mrs.  Fraser,  and  her  hus- 
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band,  were  both  dead  leaving  two  children,  now 
Mr.  Fraser  and  Lady  De  La  Pole — he  took 
charge  of  their  education — he  intrusted  this  to 
his  firiend  Mr.  Wilson,  not  in  a  cold  and  nig- 
gardly way,  but  in  a  manner  that  showed  strong 
natural  affection  for  them. 

I  do  not  think  it  necessary  to  quote  the  nu- 
merous letters  from  the  deceased  to  Mr.  Wilson ; 
they  were  pointed  out  in  argument ;  and  a  refer- 
ence to  a  very  few  passages  will  for  the  present 
purpose  be  sufficient.  In  a  letter  of  the  6th  of 
March  1800  he  thus  writes :  "  I  wish  my  niece 
*'  might  be  sent  to  Bath  in  order  to  avoid  the 
**  mconvenience  you  mentioned  to  me.  Mrs. 
"Bebb  has  been  so  good  as  to  say  that  she 
**  would  see  her.  I  hope,  when  you  send  her, 
*'  you  will  take  care  that  her  dress  be  suitable  to 
**  the  niece  of  a  person  of  my  fortune." 

In  1808  he  writes,  "  Should  my  nephew  have 
'*  made  any  considerable  proficiency  in  the  ma- 
'*  thematics  and  have  an  inclination  for  the  army, 
1  do  not  know  whether  an  appointment  for  the 
Engineer  Corps  here  would  not  be  the  best 
line  for  him.     But  should  he  wish  to  remain 
at  home  I  hope  you  will  act  respecting  him 
as  you  would  in  the  case  of  my  decease." 
Again  in  1810,  "  I  need  not  trouble  you  re- 
specting my  nephew  and  niece,  hoping  to  be 
^  *    80  soon  with  you,  but  should  I  not  arrive  I  re- 
""  *   quest  you  will  act  for  them  as  you  would  for 
**  your  own  children,  and  I  give  you,  as  I  have 
**  always  done,  the  fullest  powers." 

Now,  these  letters  mark  the  affection  subsist- 
^'^gf  even  in  India,  towards  his  nephews  and 
^i^es,  when  he  '*  had  never  seen  them."  What 
*^k  place  when  he  came  to  England  ?  He  went 
^  Lady  De  La  Pole's  house,  and  domesticated 
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there  for  a  whole  year :  she  soon  after  was  con* 
fined,  and  he  stood  godfather  to  her  child ;  and  hifl^ 
letters  to  Wilson  show  that  he  was  quite  satisfied 
not  only  with  her,  but  also  with  his  nephei^ 
Mr.  Fraser,  and  with  his  progress  and  diligence 
in  his  profession.     To  Wilson,  in  a  letter  of  th^ 
10th  of  December,  1814,  he  thus  expressed  him — 
self:  **  Lady  Pole  wrote  to  you  some  days  aino^ 
''  — she  feels  great  gratitude  for  your  attention. 
''  to  her.    John  seems  studious,  and,  although 
'^  at  a  distant  time,  will  I  hope  succeed  in  his^ 
"  profession  ;  he  however  much  regrets  the  kss 
"  of  your  advice  and  assistance."     He  therdbve 
did  not  disapprove  of  their  conduct,  nor  was  he 
disappointed  in  his  first  impressions. 

Mixing  thus  in  family  society,  satisfied  hither- 
to with  the  behaviour  of  his  nephew  and  niece, 
engaging  in  the  concerns  of  this  country,  in  the 
brewery,  in  his  agency  partnership,  and  in  va- 
rious speculations  to  employ  himself  and  his 
^eat  capital,  observing  the  conduct  of,  and  the 
example  set  him  by,  the  rest  of  the  world,  and 
that  great  institutions  for  the  benefit  of  society 
were  erected  and  supported  by  the  small  contri- 
butions of  the  many,  and  not  by  the  sacrifices 
of  a  single  individual  to  the  exclusion  of  the 
claims  of  family  connexions ;  is  it  at  all  impro- 
bable, that  he  should  begin  to  doubt  and  hesi- 
tate about  the  execution,  in  all  its  details,  of 
that  plan  to  which  his  Indian  will  had  devoted  his 
property  ?  For  what  did  he  do  ?  he  sent  for  his 
will  from  India — he,  in  1815,  treated  for  the 
East  Mark  estate — he  went  to  Aberdeen  in  1816, 
his  friend  Wilson  being  then  dead— he  made 
inquiries  about  professorships  and  schools ;  but 
he  did  not  in  the  slightest  degree  in^iart  his 
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plan,  nor  confirm  his  intentions ;  nay,  though 
he  mentioned  incidentally,  that  he  had  made  a 
irill,  yet  he  did  not  disclose  even  its  general  ob- 
|eefc.  All  these  circumstances  tend  to  render  it 
by  no  means  improbable,  that  he  meant  at  least 
to  levise  and  reconsider,  and  did  not  contem- 
plate an  exact  adherence  to,  what  he  had  already 
dmne. 

From  1816  to  1821  there  was  nothing  done  in 
furtherance  and  confirmation  of  this  will,  though 
to  his  friends  he  spoke  in  general  terms  in  fa- 
nmr  of  improving  education  in  Scotland,  so  as  to 
ifaow  he  had  not  given  up  all  bis  ideas  upon  that 
mfegect ;  yet  to  none  of  them  did  he  impart  the 
ietailed  provisions  of  this  will,  or  recognize  the 
icheme  which  it  contained,  or  the  extent  to  which 
he  meant  to  devote  his  fortune  to  that  object ; 
tmt  he  did  acts  inconsistent  with  its  contents — 
he  invested  part  of  his  property  in  the  purchase 
of  land,  of  East  Mark  and  other  property,  not- 
witiiatanding  he  was  aware  that  such  property 
wrnHd  not  pass  under  his  Indian  will ;  for  Mr. 
Drake  fully  apprized  him  of  that  in  1818,  and  for 
thiiee  years  he  remained  absolutely  intestate  as  to 
diat  property,  which  would  have  gone  to  his  heir 
ttt  law  in  America,  if  she  were  capable  of  taking. 

In  1821,  he  made  alterations  in  the  will  by 
erasing  at  least  some  part,  and  he  executed 
uother  instrument  by  which  he  became  testate 
u  to  his  real  estate,  and  deprived  his  education 
plan  at  least  of  that  part  of  his  property.  This 
WBB  a  departure  to  that  extent  by  a  direct  testa- 
nentary  act :  but  that  instrument  he  afterwards 
leatroyed. 

Now,  what  is  the  effect  of  this  destruction,  even 
aidng  it  to  have  been  a  codicil  ?    If  by  a  codicil 
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1829.  he  had  altered  the  will,  the  destruction  of  the 
Hilary  codicil  aftcrwards  might  be  supposed  to  set  up 
i^f^Da'  those  parts  of  the  will  which  were  altered  by 
such  codicil ;  but  the  destruction  of  the  codidl 
cannot  have  the  legal  effect  of  setting  up  those 
fraser.  parts  of  the  wills  destroyed  by  erasure.  How 
much  of  the  will  was  erased  and  what  were  the 
exact  testamentary  intentions  in  October,  1821, 
cannot  with  positive  certainty  be  ascertained: 
as  far,  however,  as  they  can  be  inferred  from 
paper  A,  all  the  annuities  were  revoked, — all  the 
executors  were  revoked,  and  new  executors  i^ 
pointed  by  the  codicil.  How  then  is  it  possibk 
that  the  destruction  of  the  codicil  should  again 
set  up  the  whole  of  the  Indian  will  as  now  pro- 
pounded, even  if  there  were  proof  that  this  will 
was  not  destroyed  by  the  deceased  himself? 

But,  without  considering  that  legal  conse- 
quence, what  is  the  effect  of  the  destruction  of 
this  codicil  upon  the  main  subject  of  inquiry,  whe- 
ther the  deceased  did  or  did  not  destroy  the  re- 
mainder of  this  partly  erased  and  partly  revoked 
will  ?  He  was  again  intestate  as  to  his  landed 
property ;  Messrs.  Mortimer,  who  were  to  have 
it,  and  to  perpetuate  the  name  of  Farquhar, 
were  wholly  cut  off;  his  other  relations  in  Eng- 
land were  wholly  excluded  ;  he  was  without  the 
new  executors  in  England  :  whether  he  intended 
to  die  intestate  or  not,  he  at  least  was  intestate 
in  these  respects  from  that  time  till  his  death. 

It  is  not  to  my  mind  in  any  degree  impro- 
bable, that  at  the  time  he  took  out  the  codi- 
cil and  carried  it  in  a  moment  of  irritation  to 
Broad  Street  to  destroy  it,  in  the  presence  of 
Mr.  Colvin,  he  should  at  the  same  time  have 
taken  the  will,  altered  and  erased  as  it  was,  and 
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Chrown  it  into  the  fire  :  looking  to  the  character 
and  temper  of  the  deceased,  there  is  no  impro- 
liability  that  both  instruments  coming  mider  his 
notice  together  at  that  time,  he  should,  under 
the  same  feelings  that  he  carried  the  will  of 
October  to  Broad  Street  to  destroy  it,  have  in 
the  first  place  thrown  the  Indian  will  into  his 
own  fire ;  whether  possibly  with  the  intention,  in 
that  humour,  of  never  making  another  and  of 
dying  intestate,  or  whether  with  the  intention 
of  revising  and  considering  the  whole  of  his  tes- 
tamentary disposition,  need  not  be  conjectured : 
the  destruction  of  the  will  at  that  period  was 
much  more  probable  than  that  he  should  allow 
a  will  to  remain,  which  could  not  operate  on 
his  landed  estate ;  and  should  consent  to  re- 
main intestate  as  to  that  property,  depriving  the 
Messrs*  Mortimer  to  whom  he  had  given  it  by 
the  paper  he  now  destroyed,  and  permitting  the 
heir  at  law  in  America,  alone  of  all  his  relations, 
to  be  benefited  by  his  wealth. 

Now,  from  that  time  till  his  death  there  was 
no  one  act  of  the  deceased,  and  no  part  of  his 
conduct  tending  to  confirm  and  support  the  ex- 
istence of  this  will :  the  probability  of  its  exist- 
ence depends  wholly  and  entirely  upon  decla- 
rations, and  declarations  only. 
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Declarations  alone,  unsupported  by  circum-  in  order  lowbat 
stances  strongly  marking  their  sincerity,  and  ofi!!^?^e.g.u 
confirming  their  probability,  would  of  themselves  Ifoi'irfl^lSiby 
be  very  unsafe  and  insufficient  to  repel  the  pre-  l^^^^^'J^^ 
sumption  of  law.    All  declarations,  where  you  sapponad  by 

*  1  o  ^  I        i»  1  circamsUiioe* 

are  to  rely  on  the  exact  words  of  a  casual  expres-  strongly  mark. 

ing  their  tiD- 
ccrity,  and  oonfirming  their  probability  (especially  where  their  stringency  depends  oo  the  exact 
wonla  of  a  casual  expression),  canuot  safely  he  relied  on. 
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sion  are  liable  to  be  misapprehended — to  be  mis- 
recollected — ^to  be  misrepresented :  a  slight  bias 
in  the  mind  of  the  hearer  will  render  the  ap- 
prehension and  the  recollection  incorrect:  the 
slightest  alteration  of  the  expression,  by  a  word, 
or  almost  a  letter,  may  vary  the  whole  import  of 
the  declarations  :  an  alteration  from  ^'  I  have/'  to 
''  I  had"  a  will,  would  completely  change  the  bear- 
ing of  the  words ;  the  one  signifying  the  existeiice 
of  the  will,  the  other  its  being  no  longer  in  exist- 
ence :  but,  above  all,  the  possible  insincerity  of 
declarations,  particularly  about  wills,  increases 
the  danger  of  relying  upon  them.  This  has  al- 
ways been  the  doctrine  not  only  of  these  Courts 
but  of  all  other  Courts.  Sir  William  Wynne 
stated  in  Freeman  and  Gibbons,  as  I  have  al- 
ready mentioned, — that  recognitions  of  a  will — 
even  a  few  days  before  the  testator's  death — 
were  no  proof  of  the  fact  of  its  existence,  be- 
cause the  declarations  might  be  insincere.  The 
doctrine  is  the  same  in  all  other  Courts. 

Thus,  Lord  Eldon,  in  the  case  of  Pemberton 
V.  Pemberton,  to  which  I  have  before  referred, 
expresses  himself: — 

'^  Few  declarations  deserve  less  credit  than 
''  those  of  men  as  to  what  they  have  done  by 
''  their  wills.  The  wish  to  silence  importunity, 
''  to  elude  questions  from  persons  who  take  upon 
^'  them  to  judge  of  their  own  claims,  must  be 
*^  taken  into  consideration ;  with  a  fair  regard 
^'  to  the  primd  facie  import,  and  the  possible 
'^  intention  connected  with  all  other  circum- 
"  stances."  (a) 

So,  again,  Lord  Erskine  (then  become  Lord 
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d^hancellor)  in  the  same  case.     ''  After  all  this 
*^  evidence  the  loose  declarations  of  the  testa- 
^^  tor,  under  circumstances  imposing  on  him  no 
•*  obligation  of  veracity,  are  nothing."  (a) 

And  in  ex  parte  Pye  {b\  Lord  Eldon  quotes 
Loid  Thuriow's  authority  upon  the  subject. 

^  His  Lordship,  (Lord  Thurlow)  also  made 
^  another  observation  of  great  weight,  that  hav- 
^  ing  raised  the  presumption  from  the  fact,  you 
**  beat  it  down  by  declarations,  which  from  the 
**  ¥ery  nature  of  mankind,  deserve  very  little 
'<  credit,  viz.  what  a  man  has  done,  or  will  do 
**  by  his  will ;  how  much  shall  stand  and  how 
**  much  shall  not:  declarations  are  intended  gene- 
^  Tally  to  mislead :  but  the  primd  facte  presump- 
*'  tk>n  is  established  beyond  all  controversy." 

Applying,  then,  this  doctrine  to  the  present 
ease :  here  the  primd  facie  presimiption,  arising 
fmm  the  will  being  in  the  possession  of  the  de- 
ceased, is,  that  he  himself  destroyed  it ;  and 
declarations  alone  to  beat  that  presumption 
down,  unless  connected  with  other  strong  cir- 
cumstances leading  to  the  same  conclusion, 
would  be  very  unsafe  evidence.  If,  however,  the 
declarations  relied  upon  in  support  of  the  exist- 
eooe  of  the  will  be  examined,  they  will  all  of 
them  be  found  exposed  to  considerable  suspi- 
CiOR  of  insincerity. 

In  the  seventeenth  article  Mr.  Golvin  pleads, 
generally,  declarations  made  after  the  deceased 
vetumed  from  France  in  the  beginning  of  1822. 
That  the  deceased  frequently  declared  to  va- 
rious persons  that  he  had  a  will  or  two  wills 
'*  which  he  had  made  in  India ;  that  one  re- 
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'^  mained  in  India,  and  the  other  m  his  own 
''  possession  ;  that  he  kept  the  latter  in  the  ca- 
''  binet,  and  that  David  Colvin  and  Dr.  Fleming 
*'  were  two  of  the  executors."  In  subsequent 
articles  Mr.  Colvin  pleads  specific  declarations 
to  Mr.  Drake  in  1823,  to  Mr.  Hume  in  18S5, 
and  1826,  and  to  the  Phillips'  a  few  days  before 
Mr.  Farquhar's  death. 

It  is  to  be  recollected  that  various  persons  were 
anxious  that  the  deceased  should  make  a  will ; 
and  for  different  reasons :  his  partners  wished 
there  should  be  executors  to  settle  the  partner- 
ship accounts :  Mr.  Drake  very  properly  thoo^t 
it  his  duty  to  remind  the  deceased,  that  after- 
purchased  estates  would  not  pass  under  any 
will,  but  would  go  to  the  heir  at  law  :  the  Phil- 
lips' had  obtained  a  sort  of  memorandum  or  co- 
dicil, addressed  to  the  executors  of  "  any  will 
made  or  to  be  made,"  to  carry  a  certain  agree- 
ment into  effect;  and  consequently  if  there 
were  no  executors,  there  were  no  persons  to 
whom  this  directory  instrument  could  be  ad- 
dressed :  they  were  not  aware  that  a  revocatory 
instrument  had  been  executed  by  the  deceased, 
as  a  precaution,  on  the  7tli  of  January  1825. 

Here  were,  therefore,  different  persons  for  dif- 
ferent reasons  urging  the  deceased  to  make  a 
will,  and  he  for  different  reasons  would  wish  to 
evade,  parry,  and  get  rid  of  the  subject :  he 
might  not,  and  probably  did  not,  at  least  for  a 
considerable  portion  of  the  time  between  1882 
and  his  death,  mean  to  die  intestate ;  but  he  might 
be  in  a  state  of  intestacy,  and  clearly  was  in  a 
state  of  intestacy  as  to  his  real  estate  —  the 
great  bulk  of  his  property ;  for  from  1822  to 
1825,  above  400,000/.  was  so  invested  :  yet  he  did 
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no  testamentary  act :  he  might  not  be  able  to  1820. 
make  up  his  mind  as  to  arranging  the  disposi-  Hilary 
tion  of  his  great  property,  and  he  might,  there-      J^^^Jl 

fore,  have  evaded  the  subject,  either  by  saymg       * 

he  had  a  will,  or  that  the  law  would  make  a  colviw 
good  will  for  him :  and  in  point  of  character,  it  fraser. 
a{^)ears  sufficiently  from  the  evidence,  that  he 
vas  not  so  very  scrupulous  about  veracity,  as 
never  to  sacrifice  truth  in  order  to  evade  ques- 
tions which  he  was  not  bound  or  was  unwilling 
to  answer. 

After  these  observations  it  may  be  hardly  ne- 
eessary  to  travel  very  minutely  through  the 
various  declarations  :  but,  in  a  case  so  import- 
ant on  account  of  the  great  amount  of  property 
at  issue,  the  Court  is  unwilling  to  pass  over, 
without  a  full  examination,  any  part  of  the  evi- 
dence that  has  been  relied  upon. 

Mr.  Bazett,  his  partner,  with  whom  he  was 
^timate,  and  whom  he  met  so  frequently,  yet 
**iy8,  that  **  the  deponent  never  conversed  with 

the  deceased  on  the  contents  of  his  will  in  any 
"  respect  as  regarded  the  disposition  of  his  pro- 
*  perty :  the  deponent  spoke  to  him  about  leav- 
ing a  will  of  some  sort,  and  as  desirous  that 
^e  should  leave  executors  to  settle  his  affairs 
With  the  deponent's  house  :  the  deceased  told 
Him  not  to  be  anxious  : — '  there  is  a  will' — 
^     {Pointing  to  some  place  where  it  was  depo- 
sited,— and  he  said,  '  our  friend  David  and 

^  Dr.  Fleming  are  executors.'  To  particular 
Vimes  the  witness  cannot  depose,  excepting  it 
^Was  at  the  deceased's  house  in  the  New  Road, 
^here  he  lived  from  1823." 
Here  there  was  a  manifest  object,  detracting 
^tich  from  the  sincerity  of  the  declaration.   Be- 
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sides,  if  paper  *  A'  contained  a  correct  represen- 
tation of  what  remained  in  the  Indian  will,  the 
appointment  of  Dr.  Fleming,  as  executor,  was 
revoked ;  and  that  of  David  Colvin  also,  by  the 
codicil  which  the  deceased  had  destroyed. 

Mr.  Bazett  says,  on  a  further  article,  ^'  that  he 
**  did  not  know  during  the  deceased's  life- time 
*^  that  he  had  a  will  in  India :  the  deceased  did 
''  not  mention  that ;  but  he  told  the  deponent  that 
''  he  had  a  will,  and  this  more  than  once  after 
''  he  had  gone  into  his  house  in  the  New  Road. 
''  His  reason  for  naming  the  subject  of  his  will 
"  to  the  deceased  was,  from  an  anxiety  that  he 
^^  should  have  executors,  and  he  had  some  mis- 
''  givings  in  his  mind,  from  what  he  had  heard 
"  Mr.  Colvin  say  about  it,  that  there  might  be 
*'  a  question  as  to  whether  the  validity  of  the 
"  will,  received  from  India,  was  affected  by  any 
''  alterations  he  might  have  made  in  it :  and 
"  further,  deponent  knowing  the  great  changes 
"  his  property  had  undergone,  was  desirous  he 
'^  should  make  a  will  adapted  to  meet  such 
"  changes : — ^but  the  reason  deponent  put  for- 
'*  ward  to  the  deceased  was  the  promise  which 
'^  the  deceased  had  given  him,  that  he  would 
**  leave  a  will  appointing  executors."  At  least, 
then,  Mr.  Bazett's  impression  was,  at  this  time, 
an  impression  derived  partly  from  conversations 
with  his  partner,  Colvin,  that,  at  the  periods  of 
which  he  has  deposed,  the  deceased  had  no  exist- 
ing will  containing  an  appointment  of  executors. 

Hence,  it  is  clear,  the  will  in  India  was  never 
mentioned:  the  deceased  had  either  forgotten 
that  he  had  any  duplicate  made,  or  he  supposed 
the  whole  was  sent  over  in  1816.  Mr.  Colvin 
also  was  equally  ignorant  respecting  the  will  in 
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India ;  he  had  his  misgivrngs,  that  the  will  in  the 
deceased's  possession  was  so  altered  as  to  be 
inoperatiTe :  and  well  he  might;  for,  according  to 
Mr.  Colvin's  own  paper  A,  the  executors  in  the 
Indian  will  had  been  revoked.  It  is  obvious  that 
these  persons  were  urging  the  deceased  to  make 
a  will,  and  that,  when  he  said,  ''  there  is  a  will, 
"and  there  are  executors  appointed,"  he  was 
erading  their  attacks ;  for  in  1823  or  1824,  his 
talking  of  having  a  will,  when  between  400,000/. 
and  600,000/.  were  vested  in  real  property,  could 
hardly  by  possibility  be  sincere,  as  in  allusion  to 
his  Indian  will. 

The  next  witness  is  Mr.  Drake,  and  to  him 
the  same  observations  apply  :  he  states : — 

"On  the  6th  of  February  1823,  (deponent 
''has  referred  to  his  books)  he  saw  the  de- 
^  ceased  at  his  house,  not  in  the  New  Road : 
"  he  found  him  in  a  room  at  the  very  top  of  the 
"  house  where  he  usually  sat."    This  interview 
Aen,  was,  I  think,  in  his  house  in  Gloucester 
^lace,  where  the  deceased  sat  in  a  room  at  the 
•^p  of  his  house.     "  After  their  business  was 
over,  and  just  as  deponent  was  coming  away, 
he  told  the  deceased  there  was  one  subject  on 
'*  ^hich  he  wished  to  speak  to  him  :  viz.  *  that 
^  Slaving  often  troubled  him  on  the  subject  of 
*  Ids  vnll,  he  had  determined  not  to  mention  it 
Hgain,  but  that  the  purchase  of  Fonthill  made 
Qk>  great  a  change  in  the  nature  of  his  pro- 
perty, that  deponent  felt  it  his  duty  again  to 
ipemind  him  that  freehold  property  would  not 
pass  by  a  will  made  previous  to  the  purchase.' 
The  deceased  said,  *  Mr.  Drake,  I  have  a  will 
**  in  a  drawer  in  one  of  these  cabinets,' — hold- 
^^  ing  out  his  arm  to  a  range  of  cabinets ;   '  Dr. 
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*'  Fleming  and  David  Colvin  are  executors/ 
'*  The  deponent  told  him,  '  that  what  he  wished 
*'  him' to  bear  in  mind  was,  that  such  will  would 
**  not  avail  for  the  real  property  subsequently 
"  purchased,  and  which  would,  therefore,  go  to 
"  his  heir  at  law.'  The  deceased  said,  *  he  in- 
**  tended  to  sell  it  again  :'  deponent  suggested, 
"  that  *  in  the  event  of  death  it  would  be  pro- 
*'  per  to  have  a  will  which  would  pass  that  es- 
**  tate.'  Deceased  replied,  '  he  would  think  of 
''  it,  or  attend  to  it  another  time ;'  and  depo- 
"  nent  left  him." 

Such  is  the  mode  by  which  the  deceased  at- 
tempted to  evade  the  subject :  his  saying  *^  that 
**  he  had  executors,"  was  no  answer  to  Mr. 
Drake,  though  it  was  to  his  own  partner ;  and 
when  Mr.  Drake  pressed  him  further,  he  said, 
**  he  would  think  of  it ;"  he  did  not  produce  any 
will :  he  did  not  enter  into  the  subject,  or  into 
any  particulars,  relating  to  that  will,  with  his 
confidential  solicitor;  but  he  parried  him  at 
last  by  saying,  "  he  would  think  of  it." 

The  next  witness  is  Mr.  Joseph  Hume ;  and 
the  declarations  to  that  gentleman  are  still  more 
exposed  to  the  suspicion  of  insincerity.  The  par- 
ties had  a  slight  acquaintance  in  India :  in  Fe- 
bruary 1825  they  met  accidentally  at  Mr.  Fair- 
lie's  funeral ;  Mr.  Hume  began  the  subject,  by 
telling  the  deceased,  ^^  that  he  intended  to  call 
<'  on  him  respecting  a  plan  for  rebuilding  the  Ma- 
'*  rischal  college  at  Aberdeen,  that  it  was  to  cost 
"  22,000/. — one  third  of  which  it  was  proposed 
**  to  raise  by  subscription."  Mr.  Hume  deve- 
loped his  plan  to  the  deceased  and,  states,  ''  that 
^*  he  solicited  his  assistance."  Here  was  a  sub- 
scription solicited  —  the  deceased  approved  his 
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plans;   but  said,  "  he  had  other  improvements       1829. 
"  in  view  by  his  will,  and  if  he  would  call  upon      Hilary 
"  him  he  would  show  him  its  provisions."     Mr.      ^^^^' 
Hume  had  begun  by  saying,  he  intended  to  call 
upon  him.     Mr.  Hume   did  call  ;  carried   his 
plans,  and  proposed  that  the  deceased  should 
rebuild  the  college  at  his  own  expence,  without 
applying  to  government  for  assistance.    A  dis- 
cussion then  ensued  on  the  various  points  :  the 
deceased  said,  "  there  was  one  objection ;  there 
"  was  one  part  of  the  statutes  which  provided 
"  for  the  performance  of  particular  religious  du- 
**  ties :"  and,  after  discussing  the  various  points 
at  considerable  length,  the  conversation  was  in- 
terrupted by  some  person  coming  in,  and  the 
interview  ended.    It  ended  therefore  without  ob- 
taining a  subscription,  or  a  sight  of  the  will. 

Now  a  considerable  suspicion  arises  that  the 
deceased  was  insincere  in  the  whole  of  these 
declarations ;  that  he  only  asserted  the  existence 
of  the  will,  and  talked  of  the  improvement  of 
tile  professorships  in  order  to  evade  the  sub- 
scription and  the  re-building  of  the  M arischal 
^U^e.     Here  were  the  fact  and  the  deceased's 
Conduct; — the  will  was  not  produced. 

Mr.  Hume  paid  him  a  visit  for  another  pur- 
lH)8e — to  solicit  a  subscription  for  the  London 
vJniyersity ,  —  the  deceased  being  supposed,  and 
professing  himself,  to  be  a  great  friend  to  edu- 
cation in   general.     Mr.  Hume  now  proposed 
Various  offers, — that  the  deceased  should  take  a 
hundred  shares — that  a  professorship  should  be 
Established  which  would  perpetuate  his  name: 
the  difficulty,  which  had  occurred   respecting 
Aberdeen,  of  **  the   statutes  requiring  a  par- 
•*  tictdar  form  of  religious  worship''  was  here  re- 
volt. II.  A  A 
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moved,  by  stating  that  "  the  absence  of  religious 
"  tests"  was  a  part  of  the  plan.  The  only  ob- 
stacle, the  witness  says,  suggested  by  the  de- 
ceased was,  **  that  it  might  interfere  with  the 
**  objects  he  had  in  view  to  promote  at  Aber- 
"  deen :"  and  though  Mr.  Hume  was  afterwards 
supported  by  two  other  gentlemen,  as  a  deputa- 
tion, from  the  London  University,  the  deceased 
fenced  and  parried  and  defeated  all  three;  for 
instead  of  one  hundred  shares  he  finally  de^ 
cided  to  take  four; — that  is  four  per  cent. 
Here  then  is  strong  reason  to  suspect  that  the 
objects  at  Aberdeen  were  only  hinted  at  (tot 
there  was  no  reference  to  the  will  upon  this  occa- 
sion), as  an  excuse  for  avoiding  a  larger  sub- 
scription to  the  London  University. 

Ann  Rogers,  the  maid  servant,  proves  at 
once  how  little  the  sincerity  of  the  deceased  was 
to  be  relied  upon :  for  she  deposes  to  the  de- 
ceased having  told  her  that  he  had  provided  finr 
her :  '^  The  deceased  never  told  deponent  lie 
''  had  a  will ;  though  he  told  her  at  Fonthill  he 
''  had  left  her  enough  to  keep  her :  she  had 
**  heard  him  say  that  he  had  a  will ;  when  quar* 
**  relling  with  his  nephew  Mr.  George  Mortimer, 
'*  the  deceased  told  him  very  significantly  he 
''  had  a  will :  on  some  occasion  or  other  sh^^^ 
^*  heard  him  speak  of  three  wills,  and  say 
"  had  three." 

Either  then  the  deceased  had  no  regard 
truth,  or  the  witness  was  mistaken ;  for  there  i 
no  suggestion,  nor  probability  of  any  other  thacm 
the  Indian  will  and  the  will  of  October  1821 ;  nMT 
consequently  of  any  provision  for  this  witness. 

Mr.  Robert  Hume  merely  deposes  to  the  dftr 
ceased  having  told  him  what  had  passed  betweest 
him  and  Phillips :  *^  the  deceased  was  speak- 
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ing  in  reprobation  of  the  conduct  of  Harry      ^^29. 
PhillipBy  and  he  more  particularly  mentioned      Hilary 
Mr.  Phillips  having  had  the  impertinence  to      ^l^^\ 

interfere  on  the  subject  of  the  disposal  of  his       

"  property  by  will ;  but  that  he  did  not  want  his  ^ t!*" 
^'assistance — he  had  two  wills:  whether  the  ^i^A*"- 
*^  deceased  said  he  had  two  wills  at  the  time  he 
''  was  speaking,  or  that  he  had  two  wills  at  the 
''time  Mr.  Phillips  was  speaking  to  him,  the 
"deponent  is  not  sure,  but  he  believes  the 
"former;  for  he  thinks  the  deceased  said  '  I 
"have  two  wills'  —  this  passed  either  in  the 
"  spring  of  1825,  or  of  1826." 

This  witness,  with  a  very  proper  caution, 
does  not  attempt  either  to  fix  the  precise  words, 
or  the  time :  his  difficulty  and  hesitation  show 
with  how  much  reserve  exact  words  are  to  be 
relied  upon,  and  how  uncertainly  time  is  fixed 
by  mere  memory  unaccompanied  by  some  cir- 
ciimstance  enabling  a  witness  to  mark  it. 

The  only  remaining  declarations  are  those  to 
Uie  Phillips' :  without  entering  into  any  consi- 
deration of  the  degree  of  credit  to  which  those 
Witnesses  are  entitled,  but — assuming  that  the 
^lieclarations   are   correctly   related — to    what 
^o  they  amoimt?   It  is  clear  that  they  were 
*^ot  confidentially  made.    The  meeting,  to  which 
^^arry  Phillips  deposes,  was  not  of  that  cha- 
^^acter;   for  it  appears,  that  the  deceased  went 
^^  him  for  the  purpose  of  endeavouring  to  make 
^ome    arrangement    about    his  suit  in  Chan- 
^iery.     He  thus  states :  "  They  talked  over  the 
**  bill  in  Chancery ;  the  deceased  said,  *  we  will 
*'  have  no  more  lawyers,  you  and  I  can  settle 
every  thing.'    They  talked  over  the  Fonthill 
^  property,   the  estate  purchased  of  Mr.  Be- 
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"  nett,  the  East  Mark  estate,  and  the  situation 

"  of  his  property  generally While  talk- 

"  ing  over  his  affairs,  the  deponent  again  men- 
''  tioned  the  subject  of  his  will,  telling  him,  as 
"  he  had  often  done  before,  *  that  if  he  did  not 
**  make  a  will  the  estates  would  go  to  his  heir 
"  at  law :'  —  He  said,  *  he  had  no  heir  at  law :' 
"  the  deponent  told  him,  *  he  certainly  must 
**  have  one,  and  represented  to  him  what  a  pity 
"  it  would  be  to  let  his  property  get  into  the 
"  hands  of  the  lawyers.'  The  deceased  said, 
**  *  why,  I  have  two  wills,  —  I  have  told  you  so  a 
"  hundred  times.'  He,  deponent,  said  no  more 
"  about  it:  and  they  talked  about  various  other 
"  matters  till  they  parted." 

The  sincerity  of  the  deceased  during  any  part 
of  this  conversation  is,  I  think,  extremely  ques- 
tionable. 

In  respect  to  what  Miss  Jane  Phillips  says 
about  two  wills,  one  in  England — the  other  in 
India,  as  she  is  the  only  witness  that  supports 
the  allegation  in  that  particular,  or  ever  heard 
the  deceased  mention  that  he  had  a  vriU  re- 
maining in  India,  she  must  I  think,  as  I  have 
already  remarked,  have  misapprehended  what 
passed. 

If  the  case  rested  here,  the  evidence  of  these 
declarations  would  in  my  opinion  be  insufficient 
to  repel  the  presumption  of  law,  that  the  de- 
ceased himself  had  destroyed  the  Indian  will ; 
for  there  is  nothing  in  his  conduct  to  render  it 
improbable.     After  his  inquiries  in    1816,  he? 
took  no  steps  to  give  it  effect ;    after  1 822,  h^ 
was  repeatedly  pressed  to  make  a  will  and  th^ 
necessity  of  it  was  pointed  out  to  him  :  but  he 
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did  nothing  of  a  testamentary  kind— he  evaded  ^®^* 
the  questions  and  advice  by  saying,  "  I  have  Hilary 
made  two  wills"  — "I  have  a  will  there"— point-      /",' 

ing  to  the  cabinet — "  in  which  Dr.  Fleming       

"  and  Mr.  Colvin  are  executors  ;"  a  will,  which  ^';;" 
even  if  existing  at  that  time  would  not  answer  ^»asir. 
the  purpose,  and  of  this  he  was  well  aware :  so 
that  his  conduct  and  these  evasive  answers  are 
quite  consistent  with  his  having  destroyed  this 
will,  and  with  his  being  aware  that  he  was  in  a 
state  of  intestacy,  and  even  with  an  intention 
either  from  spleen  or  from  indolence  of  dying 
intestate. 

But  if  the  Court  is  to  look  to  the  facts  and 
circimistances  of  a  tendency  not  consistent  with 
the  existence  of  this  Indian  will,  how  does  the 
case  stand  ?  It  is  true  that  a  presumption  of  law 
does  not  require  to  be  supported  by  evidence  ; 
but  when  the  evidence  offered  to  repel  the  pre- 
sumption is  itself  met  and  rebutted  by  stronger 
evidence  inclining  to  support  the  presumption, 
the  conclusion  of  fact  becomes  more  decisive 
and  satisfactory. 

In  this  case  the  legal  presumption  is  con- 
firmed :  first,  by  the  general  probability  already 
adverted  to :  secondly,  by  Mr.  Farquhar's  con- 
duct in  respect  to  his  property  :  thirdly,  by  his 
conduct  in  respect  to  his  relations,  particularly 
towards  Mr.  George  Mortimer :  and  lastly,  by 
declarations  in  strict  unison  with,  and  supported 
by,  these  previous  circumstances. 

It  is  unnecessary  again  to  go  over  the  general 
ground  of  probability  that  a  person  situated  as 
the  deceased  was  in  India,  forming  these  sort  of 
notions  about  applying  his  great  acquisitions  to 
some  scheme  of  general  utility  in  his  native 
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country,  and  who,  even  in  India  by  his  corres- 
pondence with  Mr.  Wilson,  showed  he  was  not 
wanting  in  the  feelings  of  nature  towards  his  re- 
lations, should  upon  his  return — associating 
with  his  family  and  their  rising  offspring — sa- 
tisfied with  the  attentions  and  conduct  of  several 
of  them — mixing  in  the  general  society  of  this 
country — engaging  in  the  other  great  concerns 
of  life  and  in  the  employment  of  his  capital — ^at 
length  find  out  that  devoting  his  whole  fortune 
to  such  an  undertaking,  and  in  exclusion  of  his 
near  and  dear  connexions,  was  a  plan  to  be  much 
altered  and  mitigated  if  not  entirely  laid  aside ; 
and  should,  at  an  advanced  period  of  life  and 
after  inquiries  upon  the  subject,  discover,  that 
his  scheme  would  require  mucJb  modification,  and 
therefore,  though  he  might  sometimes  talk  of  it, 
should  never  set  about  it. 

But  how  greatly  is  the  probability  of  his  de- 
parture from  the  Indian  will  increased,  when  his 
conduct  in  respect  to  his  property  alone  is  con- 
sidered ;  he  was  aware  of  the  statutes  of  mort- 
main, he  was  aware  that  landed  property  pur- 
chased after  the  making  of  a  will  would  not 
pass  under  it ;  yet  he  bought  real  estates,  he 
bought  East  Mark  and  other  proi>erty ;  and  in 
1821,  conscious  that  these  estates  would  not  pass 
under  his  Indian  will,  he  disposed  of  them  by 
a  testamentary  instrument,  he  afterwards  de- 
stroyed that  instrument ;  not  from  disaffecti<« 
to  the  devisee  of  the  East  Mark  estate,  but  in  re- 
sentment against  Colvin,  knowing  that  his  real 
estate  would  devolve  upon  his  supposed  heir  at 
law,  whom  he  had  never  seen,  and,  at  that  time, 
described  as  "  a  vagabond  in  America."  He  after- 
wards purchased  estates  to  an  immense  amount: 
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for  FonthiU  he  gave  300,000/. ;  for  Mr.  Benett's 
property  100,000/. :  he  took  assignments  of 
mortgages — lent  100,000/.  on  mortgage — that 
smn  was  paid  off,  but  he  offered  to  leave  it  at 
the  same  interest,  and  again  lent  20,000/.  on 
mortgage ;  he  well  knew  that  none  of  this  would 
pass  mider  his  Indian  will :  he  was  an  extremely 
acate,  clever  man,  though  fanciful,  capricious, 
irritable,  and  passionate :  yet,  aware  that  this 
Indian  will  could  not  operate,  and  urged  and 
pressed  to  make  a  will,  no  new  will  was  made — 
no  testamentary  act  was  done.  Such  was  his 
conduct  in  respect  to  his  property:  true,  he 
might  not  wish  his  heir  at  law  to  have  it,  but  he 
seems  latterly  to  have  considered  its  value  only 
as  it  contributed  to  his  amusement  in  the  ma- 
nagement of  it — in  buying,  selling,  and  specu- 
lating— reckless  of  what  became  of  it  afterwards. 
His  conduct  then  in  respect  to  his  property 
would  lead  to  a  high  probability  that  he  had 
abandoned  his  Indian  will,  and  would  either 
make  a  new  will  or  die  intestate. 

If  this  is  followed  up  by  considering  his  beha- 
Tiour  to  his  relations  after  his  return  to  Eng- 
land, the  probability  of  his  destroying  the  In- 
dian will  is  still  further  increased.  Lady  De  La 
Pole,  an  orphan  niece,  whom  he  had  educated, 
brought  up,  and  in  some  degree  provided  for  by 
this  will,  received  him  in  her  house  at  his  ar- 
rival: he  stayed  with  her  and  her  husband  a 
whole  year;  was  Godfather  to  one  of  her  children  ; 
and  continued  his  intercourse  with  her.  Lady 
De  La  Pole  and  her  family  left  London  in  1819, 
and  retired  into  Devonshire  :  and  Miller  on  the 
sixteenth  article  says,  ^^  that  when  the  family 
**  were  about  leaving   Loudon,    the  deceased 
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"  took  leave  of  Lady  De  La  Pole  most  kindly 
"  he  was  quite  affected  at  parting.  The  depo- 
''  nent  knows  that  the  deceased  and  Lady  De 
"  La  Pole  corresponded  by  letter/'  In  1823,  Sir 
William  De  La  Pole  proposed  to  pay  a  visit  at 
Fonthill ;  and  Mr.  Farquhar  wrote  an  easy  and 
civil  answer  in  return,  that  he  should  be  happy 
to  see  him.  He  talked  also  of  visiting  them 
in  Devonshire  :  for  Mr.  Alderman  Wood  says, 
"  The  deceased,  shortly  before  his  death,  told 
"  the  deponent  of  his  intention  to  go  into  De- 
"  vonshire  to  see  Lady  De  La  Pole,  a  promise 
''  long  made,  as  he  said,  and  which  he  should 
"  certainly  perform."  Is  it  possible,  then,  that 
he  could  mean  to  exclude  this  niece  entirely! 
for  even  the  pittance  given  her  in  the  Indian  will 
was  taken  away  in  1821. 

Mr.  Eraser,  whom  he  had  also  educated,  the 
only  son  of  a  deceased  sister,  though  he  had 
irritated  his  uncle  in  1817,  not  by  immoral  con*- 
duct,  nor  by  inattention  to  his  professional  pur- 
suits, but  by  an  independence  of  mind,  not 
dishonourable  to  him,  though  offensive  to  the 
deceased,  and  such  as  induced  the  deceased  to 
withdraw  his  allowance ;  yet  Mr.  Eraser  was 
afterwards  treated  with  kindness  by  his  uncle; 
was  received  at  his  house;  was  met  by  him 
in  society  without  any  appearance  of  distance 
and  resentment;  he  visited  at  Eonthill  for 
several  days  together,  andlwas  an  hour  with 
him  at  his  house  in  town  on  the  very  day 
before  his  death; — it  is  not  probable  that  the 
deceased  would  allow^a  will  to  stand  that  would 
cut  off  even  Mr.  Eraser  without  a  farthing  out 
of  his  great  property. 

But  the  deceased's  conduct  towards  the  Mor- 
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timers,  particularly  towards  Mr.  George  Morti- 
mer, is  irreconcileable  with  the  supposition  of 
the  existence  and  intended  operation  of  the 
Indian  will :  he  not  only  devised  the  East  Mark 
estate  to  him  in  October  1821,  but  his  whole 
conduct  to  him  from  that  time  to  his  death,  was 
diat  of  increasing  confidence  and  kindness  :  he 
and  his  family  were  inmates  in  the  deceased's 
houses  ;  the  care  and  management  of  the  Font- 
hill  estate  were  intrusted  to  him ;  the  deceased 
assisted  him  in  his  manufactory  with  an  almost 
unlimited  credit ;  he  made  large  advances  of 
money  to  him,  and  engaged  him  in  erecting  a 
manufactory  on  the  Fonthill  property ;  and  yet, 
if  this  will  was  intended  to  be  adhered  to,  not 
only  would  the  real  estate  devolve  under  the 
mortmain  acts,  even  East  Mark  and  all, —  not 
only  would  Mr.  George  Mortimer  be  excluded 
firom  the  personalty  by  this  will,  (for  whether 
any  of  the  mortgages  would  devolve  upon  the 
next  of  kin  could  hardly  be  in  the  deceased's 
contemplation),  but  Mr.  George  Mortimer  would 
be  a  debtor  to  the  estate  for  all  the  monies  ad- 
vanced to  him.  The  adherence,  on  the  part  of 
the  deceased,  to  a  testamentary  disposition  pro- 
ducing these  effects  is  not  more  improbable  than 
it  would  be  unjust,  and  is  utterly  at  variance 
with  the  treatment  this  particular  relation  ex- 
perienced from  the  deceased  in  all  the  latter 

years  of  his  life. 


1829. 

Hilary 
Term, 
Bj-Dtj. 


COLTIN 
V. 

Fraibr. 


With  these  foundations  of  probability — built  i>«c>««tioM, 

-"-  "^        ,  coopled  and 

on  the  treatment  of  his  property  and  of  his  re-  ooniwteiit  with 
lations  —  that   the  deceased   should  have  de-  wul^of 

weight  in  proof 
of  intentioo,  so  ire  those  not  depending  on  the  precise  words  of  •  partioolar  expression,  hat 
M  the'tenor  of  nn  extended  conversntion,  espeoialljr  if  not  liable  to  the  lOipicion  of  insinoeritj; 
■till  more  if  repeatedly  made  in  oonfidential  oommonloationi. 
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stroyed  the  old  will,  how  stand  his  declarations  ? 
Declarations,  coupled  with  conduct  and  with 
acts,  and  consistent  with  them,  are  of  weight  in 
proof  of  intention :  declarations  also,  not  de- 
pending upon  the  precise  words  of  a  particular 
expression,  but  connected  with  extended  con- 
versation, and  more  especially  if  not  liable  to 
much  suspicion  of  insincerity,  have  greater  ef- 
fect ;  but  even  still  more,  when  made  not  upon 
a  single  occasion,  but  repeatedly  in  the  course 
and  current  of  confidential  communications: 
such  declarations  are  entitied  to  full  attentiim. 
Here  is  the  declaration  in  1822  to  Mr.  Hart 
Davis,  naturally  connected  with  what  was  the 
subject  of  conversation — not  easily  liable  to  any 
misapprehension,  nor  exposed  to  the  suspicion 
of  being  insincere :  "  In  the  course  of  conver- 
**  sation,  the  deceased  talked  to  deponent  about 
'^  his  property,  and  told  him  of  the  investment 
*'  he  had  made  in  the  house  of  Whitbread  and 
'*  Co.  which,  he  said,  '  had  paid  him  well/ 
"  And,  having  gone  into  several  particulars  re- 
"  specting  his  affairs ;"  which  showed  the  de- 
ceased was  in  a  communicative  mood ;  ^^  the 
**  deponent  observed  to  him,  *  that  it  was  very 
"  extraordinary  the  world  generally  supposed 
^*  that  he  had  made  no  will,  and  that  with  his 
"  immense  property  it  could  not  be  so/  Tlie 
"  deceased  replied,  ^  that  he  had  made  wills/  or 
''  '  had  had  wills.'  The  deponent  said,  *  it  did 
^'  not  matter  what  he  had  had,  but  what  he  then 
"  had.' "  So  that  there  could  be  no  doubt  as  to 
the  substance  of  this  conversation.  The  de- 
ceased replied,  ^^  Oh !  the  law  will  make  th^ 
"  best  will,  or  a  very  good  will  for  me."  And 
as  this  conversation  passed  after  the  codicil  of 
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October,  1821,  was  destroyed,  and  before  the 
purchase  of  the  Fonthill  estate,  the  great  bulk 
of  his  real  property,  if  the  Indian  will  were  de- 
stroyed, would  at  that  time,  have  been  distri- 
butable among  his  relations.     ''  The  deponent 
•*  added ;  *  yes,  but  at  a  pretty  considerable  ex- 
**  pence.'  What  then  passed  was  to  that  eflfect." 
Now  whether  this  declaration  was  sincere  or 
not  as  to  ^'  the  law  making  the  best  will  for  him/' 
he  certainly  was  intestate  as  to  his  real  property 
inl822 ;  there  seems  not  much  reason  to  question 
its  sincerity  as  to  his  haying  at  that  time  no  will, 
and  being  in  a  state  of  total  intestacy,  even 
diough  he  might  intend  to  make  a  will  if  he 
could  persuade  himself  to  set  about  it :  he  does 
not  deny  the  fact  that  he  is  without  a  will ;  but 
excuses  it. 

The  declarations  to  Mr.  Alderman  Wood  are 
still  more  distinct  and  decisive  :  they  are,  if  be- 
Ue?ed  (and  there  is  not  the  least  ground  to  dis- 
believe them),  quite  direct  to  the  very  point  at 
jfisae.     *^  He  first  knew  the  deceased  soon  after 
**  Ms  arrival :  the  deceased  dined  with  him  fre- 
**  quendy :  he  was  in  some  degree  in  his  confi- 
**  dence :  the  deceased  consulted  him  on   the 
affairs  of  the  brewery,  and  showed  deponent 
the  account  of  the  profits." 
**  Early  in  1825,  the  deceased  spoke  to  depo- 
nent several  times  on  the  subject  of  his  af- 
fairs: the  general  tenor  of  his  conversation 
and  declarations  was  the  same ;  in  fact,  he  re- 
peated what  he  said  again  and  again :  depo- 
nent certainly  did  not  introduce  the  subject  to 
^^  him,  he  thinks  it  was  in  some  way  or  other 
^^  through  Dr.  Fleming  having  expressed  great 
^'  amdety  that  the  deceased  should  make  a  will :" 
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so  that  Dr.  Fleming  was  of  opinion  the  deceased 
had  no  will.  "  The  deceased  said,  *  it  was  not 
''  material  that  he  should  make  a  will,  for  his 
^^  property  would  be  divided  among  his  relations, 
''  and  that  he  wished  it  to  go  as  the  law  wotdd 
"  dispose  of  it ;  the  law  would  make  a  very  good 

"  will  for  him.' "  The  deceased  spdie 

^'  of  his  heir  at  law  as  his  great  nephew,  who 
**  was  living  at  Charleston."    It  is  clear,  th^ie- 
fore,  that  he  had  been  making  some  inquiries 
for  his  heir  at  law. — "  That  he  had  never  seen 
''  him,  and  knew  nothing  of  him,  and  that  he 
^^  scarcely  knew  his  bl'other  from  whom  his  hdr 
''  at  law  sprung ;  that  they  had  gone  to  different 
"  colleges,  and  had  left  home  very  early,  one 
"  for  America,  and  the  other  for  India."    And 
this  history  is  confirmed  by  the  letters  to  Mr. 
George  Wilson.     "  In  speaking  of  his  testa* 
''  mentary  intentions,  he  told  the  deponent  that 
'^  it  had  been  at  one  time  his  intention  to  esta^ 
"  blish  a  sort  of  Unitarian  College,  but  that  he 
'^  had  found  some  difficulties  in  the  way,  and 
**  had  abandoned  the  idea :"  which  corresponds 
with  what  passed  between  the  deceased  and 
Mr.  Joseph  Hume,  as  to  the  particular  forms 
of  religion  required  by  the  Aberdeen  statutes  :— 
"  that  he  had  then  made  a  will  in  India,  be- 
"  queathing  his  property  to  the  schools  in  Scot- 
^^  land,  but  that  when  he  made  that  will  he  was 
"  entirely  unacquainted  with  his  family :" — and 
in  his  letter  to  Mr.  Wilson,  when  he  mentions 
that  his  friends  disapproved  of  his  education 
plan,  the  deceased  says,  '  he  had  never  seen  his 
family.' — "  and  that  being  a  friend  to  education 
''  and  not  knowing  his  relations,  he  then  thought 
"  it  the  best  mode  of  disposing  of  his  property : 
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but  that  since  he  came  to  England  and  had  be- 
come acquainted  with  his  family,  he  had  con- 
^8idered  it  right  to  destroy  that  will,  and  that  he 
had  destroyed  it."  Here  is  an  express  decla- 
ration of  the  fact: — "  but  he  did  not  enter  into 
any  particulars  as  to  the  circumstances,  or 
the  time  when  he  did  so ;  the  deceased  how- 
ever distinctly  said,  that  he  had  destroyed 
'*  that  will,  and  that  he  had  then  no  will."  (a) 
He  says  further : — "  the  deponent  spoke  to 
the  deceased  very  freely,  urging  him  in  consi- 
deration of  the  peculiar  circumstances  of  his 
^  property,  its  magnitude  and  nature,  and  the 
.  f*  difficulties  that  might  arise  out  of  it,  and  his 
.  f*  declared  intention  of  favoring  his  relations,  that 
**  he  should  make  a  will,  and  after  some  hesita- 
•*  tion,  he  said,  *  I  believe  you  are  right,"  and 
"  added,  *  that  he  would  make  one.'  CJonver- 
"  sations  to  the  effect  now  deposed  of  were  re- 
^  peated,  and,  after  the  deceased  had  once  said, 
•*  *  that  he  would  make  a  will,'  he  never  allowed 
**  the  deponent  to  leave  him  without  an  assu- 
•*  ranee  that  he  would  do  so." 

Here  then  are  declarations  deposed  to  by  a 
witness  of  unimpeached  credit,  not  depending 
upon  the  precise  words,  of  a  single  declaration, 

(a)  At  this  part  of  Mr.  Alderman  Wood's  evidence  are  the 
following  passages :  in  the  last  sentence  is  the  declaration 
referred  to  supr^,  p.  303. 

**  In  speaking  on  the  subject  of  education,  and  of  the  will 
**  be  bad  made  in  India,  Mr.  Farquhar  said,  '  that  it  was  not 
**  the  kind  of  will  which  he  should  then  make,  or  allow  to  stand, 
<<  even  if  he  had  not  destroyed  it  for  other  reasons,  because  it  was 
"  inapplicable  to  the  then  state  of  his  property.'  The  deponent 
'*  believes  that  the  deceased  spoke  of  having  made  more  than 
"  one  copy  of  that  will,  and  that  he  had  left  one  in  India,  as  it 
castomary  for  persons  to  do  when  coming  to  England." 
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1889.      nor  on  any  transient  impression ;  but  the  gene- 
ral tenor  of  the  deceased's  conversation  repeated 


Hilary 


COLVIN 


^■JJJ'  again  and  agam,  *  that  his  property  would  go 
among  his  relations,  and  he  wished  it  to  go  as 
the  law  would  dispose  of  it/    In  this  respect, 

fraiia.  he  might  possibly  speak  with  insincerity,  and 
be  merely  excusing  his  own  indolence  or  inde- 
cision as  to  the  disposal  of  his  property :  but  in 
relating  past  conduct,  there  is  less  reason  to 
suspect  his  truth  and  sincerity,  because  esta- 
blished facts  concur  with  the  declarations,  and 
corroborate  a  great  part  of  what  he  discloses : 
when,  however,  he  said,  that  ^'  he  had  made  a 
''  will,  and  being  a  friend  to  education,  and  thai 
*'  entirely  unacquainted  with  his  family,  he  at 
''  that  time  thought  it  the  best  mode  of  dispoB- 
''  ing  of  his  property,  but  that  since  he  had  come 
**  to  England  and  had  become  acquainted  with 
''  his  family,  he  had  considered  it  right  to  de* 
"  stroy  that  will,  and  had  destroyed  it :"  this 
was  a  declaration  clear,  distinct,  and  direct  to 
the  very  point  at  issue,  and  quite  consistent 
with  the  whole  of  his  conduct,  with  the  res  gesta, 
and  with  all  rational  probability. 

Upon  the  whole  view,  then,  of  this  important 
case,  and  after  all  the  consideration  to  which  it 
is  entitled,  my  opnion  is  clear  and  without  any 
doubt  resting  in  my  mind.  Here  was  a  will 
executed  in  India,  in  1814,  just  before  the 
deceased  finally  left  that  country  \rithout  any 
intention  of  returning  there — it  was  executed  in 
duplicate ;  one  part  remained  there  till  after  the 
testator's  death,  the  other  part  is  admitted  to 
have  been  in  the  deceased's  own  custody  and 
possession  in  England  ;  it  was  never  seen  after 


he  deceased  himself— secondly ;  that,  by  de-      ^J^y»" 
^ng  the  duplicate,  he  intended  the  revoca-     »*Ai«». 
of  the  other  duplicate  not  in  his  own  pos- 
ion :   to  negative  these  presumptions,  the 
hen  of  proof  lies  upon  the  executors  setting 
the  duplicate :    the  evidence,  adduced  for 
purpose,  appears  to  my  judgment  quite  in- 
cient  to  repel  the  legal  presumptions. 
n  the  other  hand,  the  legal  presumptions 
strongly  supported  by  the  probability  of  the 
,  that  the  deceased  himself  would  destroy 
revoke  this  will,  by  his  conduct  in  regard 
ds  property,  by  his  intercourse  with,  and 
tment  of,  his  family,  and  by  his  confidential 
arations. 

he  Court  must,  therefore,  pronounce  against 
will  propounded  and  that,  so  far  as  appears, 
deceased  is  dead  intestate. 

1  respect  to  costs,  I  think  that  I  cannot 
n  principle  decree  them  to  be  paid  out  of  the 
.te.  The  administration  had  gone  out,  and 
in  part  acted  upon, — even  by  Mr.  Colvin 
self.  When  an  administration  is  so  called 
m  executor  proceeds  at  his  peril, — certainly 
lis  own  risk :  here  are  manv  facts  nleaded 


COLTIN 
9. 
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1829.      cumst^ces,  the  executor's  costs  out  of  the  es- 
Hi,.ABY      *^'®-     I^  ^^  executor  had  made  fair  inquiry,  he 
b^dI'      ™^^*  hBYB been  satisfied  that  this  will  had  been 
destroyed  by  the  deceased  himself — indeed,  ac- 
cording to  the  evidence,  such  were  his  own  im- 
FAAiim.     pression   and  belief.     Being  satisfied   of  that 
fact,  he  could  not  have  been  misled  as  to  the 
law, — that  the  duplicate  in  India  was  revoked. 
He  was,  then,  under  no  obligation  to  bring  the 
case  before  the  Court. 

With  regard  to  the  parties  cited  to  see  pro- 
ceedings they  need  not  have  appeared  at  all ; 
and  it  would  be  a  dangerous  precedent  if,  when 
an  executor — the  person  intrusted  by  the  tes- 
tator to  see  his  will  executed — is  before  the 
Court,  legatees  are  to  interpose  and  have  their 
costs  out  of  the  estate. 

I  must,  therefore,  leave  these  several  parties 
to  the  consideration  of  the  next  of  kin.     The 
Court,  having  no  right  to  indulge  its  liberality  in 
disposing  of  their  property,  because  it  happens^^ 
to  be  of  great  amount,  would  not  be  justified  bmm. 
decreeing  that  the  costs  should  be  made  a  charg^^ 
upon  the  estate,  unless  the  sound  principles  o^£* 
public  justice  require  it.     In  the  present  cafr< 
the  Court  makes  no  order  respecting  costs. 
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Michaelmas 
Term 

This  was  a  cause  of  subtraction  of  church-    4Ui  sesiMo. 
rate,  promoted  Ijy  the   churchwardens  of  the  in.J^JTi^, 
parish  of  St.  Martin  in  the  Fields  against  two  inbtrMUoo  of 

•!•  i»i_-i»^        ^  I*  A%  oharoh-r«te, 

pansmoners  and  inhabitants  of  the  same  pa-  the  court  wui 

-Sail  not,  »t  the  prij- 

"S**-  erofthede- 

In  Michaelmas  term  1824,  the  libel  was  ad-  '^«°d«u .  isine 

'^  ft  monition  for 

mitted  without  opposition:  it  pleaded  the  re-  theproducUon 
fiisal  of  the  defendants  to  pay  a  church-rate,  to  wh^^lroMt ' 
which  they  had  been  legally  assessed  by  the  "^^Ur^J 
fldect  vestry.   To  this  libel  the  defendants  gave  !**•  <i»«*«;"  •* 

y  o  iftsae  :  and  on 

in  their  personal  answers ;  and  on  their  behalf,  t^e  menu,  the 
in  Easter  term,  1 825,  an  allegation  (denying  the  ^aooed'for^'^' 
legality  of  the  select  vestry)  was  brought  in :  '^:,^^^^ 
the  admission  of  which  stood  over  till  Trinity  ®°»^- 
term,  1828,  when,  on  the  fourth  session,  it  was 
admitted.(a)  Upon  this  allegation,  answers  were 

(a)  In  this  allegation  the  illegality  of  the  rate  was  pleaded, 
by  reason  that  it  was  made  by  a  number  of  persons  falsely 
styling  themselves  and  pretending  to  be  a  set  or  select 
Testry  ;  that  there  was  not  any  lawful  select  vestry  estab- 
Kshed  either  by  act  of  parliament,  immemorial  usage,  or 
prescription  within  the  parish ;  and  that  the  persons,  who 
attempted  to  make  the  rate,  had  unduly  and  illegally  as- 
sumed to  themselves  the  authority  of  a  select  vestry."    The 

admission  of  this  allegation  was  directed  to  stand  over  under 

the  following  circumstances  :  — 

Previous  to  the  institution  of  this  suit,  the  defendant,  Fenn, 

VOL.  II.  B   B 
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not  called  for,  nor  was  a  single  witness  pro- 
duced. 

Dodsan  and  Addams  for  the  defendants. 

It  would  be  useless  to  discuss  the  principal 
merits :  the  expectation  of  establishing  a  de- 
fence, by  cross-examining  the  most  important 
witnesses  on  the  libel,  has  failed ;  the  Court  be- 
ing of  opinion  that  we  had  debarred  ourselyes 
in  point  of  time,  from  administering  interro- 
gatories. The  order  for  the  production  of  Ae 
parish  books  being  confined  to  this  precise  rate, 
has  defeated  the  object  of  applying  for  them: 
viz.  to  show,  from  the  books  generally^  that  the 
select  vestry  had  no  good  nor  legal  foundatira. 
We  again  apply  for  their  production,  and  that 
this  case  may  not  be  decided  without  our  being 
allowed  to  inspect  them.  If  however  the  Court 
should  now  proceed  to  give  sentence,  we  sub- 
mit, that,  under  these  circumstances,  the  de- 
fendants ought  not  to  be  condemned  in  costs: 
they  are  individuals    contending    against  the 


had  cited  the  present  and  past  churchwardens  of  St.  Martii'i 
parish  to  brings  into  the  registry  of  the  Consistory  Court  aa  M- 
count  of  their  receipts  and  disbursements,  as  churchwaidenf 
for  the  years  1820,  1821,  and  1822  :  an  appearance  was  giTd 
for  the  churchwardens  under  protest,  upon  the  ground  that  tfat 
accounts  had  been  audited,  allowed,  and  passed  by  the  Tesliy 
(being  a  select  vestry)  of  the  parish  :  the  legality  of  this  vestij 
was,  on  the  other  hand,  denied ;  a  prohibition  was  thea  ap- 
plied for  by  the  churchwardens,  upon  which  the  proceedings  in 
the  Consistory  Court  were  stayed,  and,  in  Easter  term  1828» 
finally  stopped  by  the  rule  for  a  prohibition  being  made  abso- 
lute,  in  consequence  of  a  verdict  having  established  that  tlie 
select  vestry  was  legally  constituted.  See  Golding  v.  Feiis» 
7  B.  &  C.  765, 
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officers   of    a  parish    in    possession   of    lai^e 
fVinds. 

The  King's  Advocate  and  Phillimore  contr^. 
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Goodall  and  Gray  are  not  the  present  church-    ^   ^- 

,  ,  ,  -^  lit  ,  WHlTMOtE 

"^MFardens :  they  have  proved  their  case,  and  are    and  frhw. 

entitled  to  costs  ;  and  no  sufficient  ground  has 

iDeen  stated  to  take  this  case  out  of  the  general 

MTile.     The  defendants  were  bound  to  pay  the 

x^te ;  and  the  parish  is  not  to  incur  the  expence 

of  enforcing  it.     The  legality  of  the  select  ves- 

'fcry  had  been  established  by  a  jury  ;  and  these 

defendants  were  parties  to  the  suit. 

Judgment. 
Dr.  Lushinoton. 

This  suit  was  instituted  in  Michaelmas  Term, 
1823,  by  the  then  churchwardens  of  St.  Martin 
11^  the  Fields  against  two  inhabitants  of  that 
parish  for  the  payment  of  church-rate.    A  libel, 
in  the  usual  form,  was  admitted  ;  and  the  cause 
thfen  stood  over  for  a  very  considerable  period, 
in  consequence  of  a  prohibition  having  been 
obtained  in  another  suit,  that  had  been  brought 
in  this  Court,  upon  the  same  question  as  was 
likely  to  arise  in  this  proceeding,  viz.  whether 
the  vestry  of  the  parish  of  St.  Martin  in  the 
Fields  was  a  legally  constituted  select  vestry : 
the  jury  found  in  the  affirmative,  and  the  pro- 
hibition having  thereby  become  final,  that  cause 
was  disposed  of.     An  allegation  on  the  part  of 
the  defendants  was  then  offered  in  the  present 
suit :  the  admission  of  that  defensive  plea  was 
opposed,  partly  on  the  ground  of  the  verdict  in 
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In  qaesUons  of 
sabtraoUon  of 
oharcb-rate,  the 
Coort  bavini^ 
jarisdiction  on 
tbe  subject- 
matter  is 
boand,  unless 
stopped  bj  a 
probibition,  to 
proceed  to  tbe 
trial  of  a  select 
▼estry  by  which 
tbe  rate  was 
made. 


the  other  suit  having,  as  alleged,  settled  the 
question  :  but  the  Court  was  of  opinion  that  It 
could  not  refuse  to  proceed  with  the  cause ;  and 
therefore  admitted  the  allegation,  except  as  to 
that  portion  of  the  first  article  which  set  forth 
the  misappropriation  of  former  rates. 

The  defensive  allegation,  thus  reformed,  may 
be  comprised  in  a  few  words :  it  pleaded,  first ; 
that  the  select  vestry  was  not  legally  consti- 
tuted :  secondly ;  that  no  repairs  were  neces- 
sary :  and  in  supply  of  proof  two  exhibits  were 
annexed  (a) ;  but  no  answers  have  been  given 
to,  nor  evidence  taken  upon,  this  allegation: 
the  case  of  the  defendants,  then,  rests  wholly 
upon  averment.  If,  however,  the  plea  had  been 
instructed  with  proof,  this  CJourt  must  have 
gone  on  to  a  decision,  notwithstanding  the  pro- 
hibition in  the  former  suit,  to  which  I  have  ad- 
verted. For,  in  questions  of  church-rate,  the 
Court  has  unquestionably  jurisdiction  :  and  the 
prohibition  being  granted  in  another  suit,  prep- 
ter  defectum  triationis  only,  upon  an  incidental 
point,  would  not  justify  the  Court  in  declining 
to  take  cognizance  of  all  questions  arising  in 
this  suit.  It  would  be  analogous  to  a  tithe  cause 
in  which  a  modus  was  allieged,  but  where,  in  the 
particular  suit,  no  prohibition  had  issued:  so 
here,  if  the  defendants  had  gone  into  evidence, 
nothing  but  a  prohibition  in  this  suit  would 
have  authorized  the  Court  to  refrain  from  en- 
tering into  the  merits  of  the  question. 


{a)  Viz.  A  copy  of  two  Faculties  for  the  appointmeDt  and 
regulation  of  a  8elect  vestry  in  St.  Martin's  parish :  the  first 
dated  28th  June  1662 ;  the  other,  October  1673. 


CONSISTORV    COURT    OF    LOXOON'. 


373 


Term, 
4tb  Sesiioo. 

GOODALL 

AND  Gray 

V. 

Whitmorr 

and  Fknn. 


The  witnesses  on  the  libel  were  examined  in       i®29. 
the  long  vacation  :  on  the  first  session  of  this  Michaelmas 
term  an  application  for  their  re-production,  in 
order  to  administer  interrogatories,  was  rejected 
by  the  Court,  (a) 

On  the  third  session,  after  publication  had 
passed,  the  cause  having,  on  the  preceding  ses- 
sion, been  concluded  at  the  petition   of  both 
proctors,   the  application    was    renewed,   and 
again  rejected.     It  is  too  late  now  to  discuss 
the   reasons    on    which    the    Court    came    to 
that    decision  ;    but   it  is   sufiicient   to   state, 
that   if  those  motions  had  not  been  rejected, 
the  Court  would  have  departed  from  its  ordi- 
nary rules,  and  introduced  a  laxity  of  practice 
Very  injurious  to  suitors.     The  Court  is  now 
a«ked  to  direct  the  parish  books  collectively  to 
t>«  brought  in,  so  that  the  churchwardens  may 
jcify  the  entries  on  which  they  intend  to  rely : 
the  last  session  a  similar  application  was  so 
ir  acceded  to,   that   the  production  of  those 
l^ooks,  connected  with  the  rate  pleaded  in  the 
libel,  was  ordered  :  but  it  is  now  urged  that  the 
l^ooks  from  a  very  early  period  should  be  pro- 
duced for  inspection,  in  order  that  the  parties 


(a)  Five  witnesses  were  examined  on  the  libel,  viz.  on  the 
^Ist  of  October,  1828,  Mr.  Fynmore,  the  vestry  clerk  of  the 
(Murish  ;  on  the  1st  of  November,  Mr.  Jennings,  a  clerk  in  his 
office ;  on  the  3rd  of  November,  Mr.  Cobbett,  a  parishioner,  who 
Iiad  served  the  office  of  churchwarden  :  on  the  7th  of  Novem- 
\ier,  Mr.  Stutely,  surveyor  of  pavements  in  the  parish,  an  office 
lie  bad  held  for  twenty-two  years,  but  who  was  not  a  vestry- 
man ;  and  on  the   8th  of  November,  Mr.  Robert  Nixon,  an 
inhabitant  of  St.  Martin's,  but  who  held  no  office  in  the  pa- 
rish.     To  the  two  last  witnesses  interrogatories  had   been 
addressed. 
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may,  from  their  contents, 'make  out  their  de- 
fence ;  that  defence  being — the  non-existence 
in  this  parish  of  a  select  vestry  l^ally  consti- 
tuted. 

I  conceive,  for  many  reasons,  it  is  impossible 
to  grant  this  application.  If  the  inspection  of 
these  books  is  necessary,  the  proper  way  is  to 
apply  to  the  Court  of  King's  Bench  for  an  order 
to  inspect, — an  order  always  granted  when  con- 
formable to  law.  And  if  such  an  order  had  been 
m^de,  this  Court  would  feel  no  hesitation  in 
shaping  its  proceedings  so  as  to  give  full  effect 
to  such  an  order.  But  there  is  another  diffi- 
culty. Here  is  no  averment  in  the  allegation, 
no  statement  by  counsel,  that  the  inspection  of 
of  these  books  would  effectually  avail  the  de- 
fendants. I  should,  then,  greatly  exceed  my 
duty,  if  merely  for  an  experimental  investiga- 
tion, I  were  to  direct  all  the  parish  books  to  be 
attended  with  in  this  case.  The  question,  whe- 
ther this  select  vestry  be  legal  or  not,  does  not 
come  before  me  in  a  shape  to  enable  me  to  give 
any  opinion  upon  it.  If  such  a  question  had> 
been  duly  submitted  to  my  consideration,  E 
should  have  endeavoured  to  have  arrived  at  at 
just  conclusion ;  remembering,  on  the  one  hand, 
that  a  select  vestry,  being  in  derogation  of  the 
common  rights  of  parishioners,  can  only  be  sus- 
tained by  immemorial  custom  or  by  act  of  par- 
liament ;  and  on  the  other  hand,  that  established 
custom  is  not  lightly  to  be  disturbed. 

On  the  merits  of  the  principal  cause,  it  is  now 
admitted  the  suit  cannot  be  defended :  but  it  is 
said,  that  in  respect  to  the  costs,  the  Court  may 
exercise  a  discretion :  and  that  is  true  as  a  ge- 
neral principle,  but  the  expression  mui^t  not  h 
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understood  to  mean,  that  it  is  in  the  power  of  the       ^^2^- 

Ok)Urt  to  give  or  withhold  costs   as    It   pleases  :    Michaelmas 

l>ut  it  means   that  costs  are  in  the  legal  dis-    ^ij^^l^on 

<::retion  of  the  CJourt,  adhering  to  general  rules       

cmd    former  precedents.      Now,   it    is   almost    A^chuv 
'Siie  miiyersal  rule  to  accompany  with  costs  a    -^^jlj'^o^, 
leentence   in   favour   of   churchwardens,   in    a    and  fenm. 
JBQit  for  subtraction  of  church-rate.     Are  there  ^.j  foT^pre- 
'Ahen,  any  circumstances  justifiably  to  induce  ^  jjj[;j^ 
ame  to  deviate  from  that  rule  ?     The  Court  can-  jendij  decreed 
^lot  proceed  on  the  suggestion  that  the  suit  is  ^mh'ntet, 
^(gainst  private  individuals  ;  so  it  is  in  all  suits  u^^?«n^ 
«f  this  description :  and  if  such  were  a  true  ^  mbtnoi- 
3>rinciple,  it  would  amount  to  this, — that  costs 
cbould  never  be  given  in  cases  of  church-rate ; 
"which  would  be  contrary  to  the  practice  of  these 
Cburts,  sanctioned  and  confirmed  by  the  supe- 
HcMr  Court. 

There  is,  then,  in  my  opinion,  no  circum- 
^tmce  demanding  a  departure  from  the  general 
^^ile ;  but  on  the  other  hand,  there  was  suffi- 
cient to  have  induced  the  defendants  to  have 
^^pped  the  suit  in  last  Trinity  Term,  if  they 
klad  not  intended  to  bring  the  real  question,  viz. 
tile  legality  of  the  constitution  of  the  vestry, 
l>efore  the  Court.    The  trial  of  that  question. 
Certainly,  would  have  been  attended  with  con- 
siderable risks,  remembering  that  it  had  been 
decided  upon  by  a  jury.    Under  these  circum- 
stances I  pronounce  for  the  rate,  and  condemn 
the  defendants  in  costs. 
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HARRIS   V.    HARRIS. 


This  suit  commenced  by  a  citation  on  the 
part  of  the  wife,  who  charged  the  husband  with 
adultery :  the  libel,  consisting  of  twelve  articles 
and  an  exhibit,  having  been  debated  and  ad- 
mitted; an  allegation  of  twenty-six  articles, 
with  six  exhibits  annexed,  was  admitted,  on  be- 
half of  the  husband.  This  allegation  contra- 
dicted and  denied  the  principal  averments  of 
the  libel,  accused  the  wife  of  adultery,  and  con- 
cluded with  a  prayer  for  a  divorce.  A  respon- 
sive allegation  was  then  admitted,  which,  among 
other  things,  pleaded  ''  that  Captain  Hanis 
*'  soon  after  his  marriage  neglected,  and  ex- 
'^  posed  his  wife  to  improper  and  unbecoming 
"  situations,  and  to  the  influence  of  pernicious 
"  society ;  and  that,  regardless  of  her  honor 
"  and  character,  he  caused  her  to  visit  and  as- 
**  sociate  with  persons  of  a  character  and  de- 
"  scription  altogether  improper  for  her  society, 
'^  and  by  various  means  promoted  an  intimacy 
**  between  them."  In  a  further  allegation,  ad- 
mitted on  the  part  of  Captain  Harris,  these 
averments  were  expressly  denied. 

These  several  allegations  were  admitted  with- 
out opposition  ;  and,  on  the  evidence  taken 
upon  them  and  upon  the  libel,  the  cause  came 
on  for  hearing. 


Phillimore  and  Addams  for  the  wife. 


The  Kind's  Advocate  and  Dodson^  contr^. 
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Judgment. 

Dr.  LUSHINGTON. 

This  is  a  suit  for  a  divorce  by  reason  of 
a.dultery.  The  parties  in  the  cause  are  Anna 
IVIaria  Harris,  and  Captain  George  Harris  of 
t:lie  Royal  Navy;  they  were  married  on  the 
^S9th  November,  1821,  and  the  issue  of  thismarri- 
siLge  has  been  two  children,  both  of  whom  are 
Eiow  living.  After  the  marriage  the  parties  co- 
babited  at  different  places,  and  particularly  at 
SI  cottage  situated  on  Fulmer  Heath,  in  Mid- 
€31esex. 

In  the  spring  of  the  year  1823,  Captain  Har- 
iris wad  appointed  to  the  command  of  the  Hus- 
sar frigate,  and  in  January,  1824,  proceeded  to 
tie  West  Indies :  he  remained  on  that  station 
^intil  the  month  of  July,  1 826,  when  the  Hus- 
sar was  ordered  home,  and  arrived  at  Ports- 
'Jiouth  on  the  13th  of  October  in  the  same  year. 
The  cohabitation  between  these  parties  was 
^en  renewed,  and  continued  at  various  places, 
purticularly  at  a  house  taken  by  Captain  Harris 
^t  Brompton,  until  the  month  of  February,  1827, 
When  Captain  Harris  deemed  it  necessary  to 
^l>stain  from  cohabitation  with  his  wife ;  who, 
on  the  20th  of  March  following,  quitted  the 
house  of  her  husband  and  proceeded  to  join  her 
parents  in  France,  under  circumstances  to  which 
1  shall  hereafter  more  particularly  advert. 

In  June,  1827,  Mrs.  Harris  instituted  a  suit 
*w  a  separation  by  reason  of  her  husband's  adul- 
^^Jy,  as  alleged  in  the  libel  given  in  on  her 
*^half.  In  February,  1828,  an  allegation  on 
^^^  part  of  Captain  Harris,  was  admitted,  in 
^hich  he  denied  the  charge  of  adultery  imputed 
^  him  in  the  libel,   recriminated  on  his  wife. 
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and  in  conclusion  prayed  a  separation.  Mrs. 
Harris,  in  another  allegation,  then  accused  her 
husband  with  culpable  inattention  towards  her, 
and  that  he  had  been  wanting  in  a  just  regaid 
to  the  preservation  of  her  purity  and  of  his  own 
honour.  And  by  means  of  interrogatory,  bat 
not  by  averment  in  plea,  she  has  imputed  to  her 
husband  unjustifiable  severity. 

It  appears,  therefore,  that  there  are  several 
distinct  questions  in  the  cause,  and  the  Court 
vrill  proceed  to  consider  those  questions  nearly 
in  the  order  in  which  they  arise,  and  have  &!• 
ready  been  stated. 

The  first  question  is,  as  to  the  adultery  al- 
leged  against  Captain  Harris,  and  the  substance 
of  the  proof  adduced  in  support  of  it.  The  first 
charge  of  adultery  against  Captain  Harris,  is  in 
relation  to  a  Mrs.  Waverly,  in  1824,  when  he 
was  in  the  command  of  the  Hussar  frigate,  and 
stationed  in  the  neighbourhood  of  Vera  Cms. 
The  libel,  indeed,  contains  a  general  charge ; 
**  that  Captain  Harris  whilst  in  command  of  die 
**  Hussar  in  the  West  Indies,  and  on  the  coast 
''  of  America,  when  on  shore  at  different  places, 
''  formed  an  adulterous  intercourse  with  diren 
''  strange  women :  "  but  the  evidence,  I  thinks 
is  confined  to  the  single  charge  of  adultery  witli 
this  person  of  the  name  of  Waverly,  or  who 
seems  to  have  passed  by  that  name ;  for  it  is 
not  very  clear  whether  it  was  her  real  or  only 
an  assumed  name. 

It  is  established,  in  evidence,  that  this  Mis. 
Waverly  was  received  on  board  the  frigate  some 
time  in  1824 ;  and,  that  she  did  prove  to  be  a 
woman  of  bad  character,  is  quite  clear  from  the 
testimony  of  the  Surgeon,  Mr.  Galloway :  it  is 
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equally  clear,  that  if  Captain  Harris  and  this 
woman  were  so  disposed,  they  must  have  had 
full  and  convenient  opportunities,  whilst  this 
person  was  on  board  the  Hussar,  to  have  com- 
mitted adultery.  From  the  disposition  of  the 
cabins,  or,  indeed,  from  any  disposition  of  the 
cabins  that  could  have  been  made,  no  one  can 
doubt  that  there  must  have  been  ample  facilities 
fer  the  commission  of  such  an  offence.  But 
then,  before  the  Court  can  affix  guilt  on  Cap- 
tain Harris,  it  must  be  satisfied  that  there  was 
something  more  than  opportunity.  There  must 
be  some  overt  acts,  or  some  circumstances  to 
show  that  he  was  disposed  to  avail  himself  of 
the  opportunity  to  commit  adultery,  and  that  he 
actadly  did  so. 

Now,  if  there  was  the  slightest  proof  of  any 
indecent  familiarity  between  the  parties,  or  if 
the  Court  was  in  any  way  satisfied  that  undue 
intimacy  subsisted  between  them,  then  the  Court 
would  travel  much  more  easily  to  the  conclu- 
sion, that  where  the  facilities  were  so  great, 
3Qd  the  opportunity  of  access  so  easy,  the  crime 
of  adultery  might  have'  been  committed :  there 
is  not  the  least  proof,  however,  of  any  indecent 
fiimiliarity,  nor  improper  intimacy  between  the 
parties,   nor  of  any  conduct  approaching  to- 
wards it,  and  I  cannot  come  to  the  conclusion 
that  they  did  commit  the  crime  of  adultery  with- 
out disbelieving  the  evidence  of  Gralloway,  the 
Surgeon,  and  Wilcocks,  the  Clerk  on  board  the 
Frigate,   who  were  examined  to  support  the 
chaise,  but  both  of  whom  declare  their  disbe- 
lief in  it ;  and  Wilcocks,  in  particular,  states  it 
to  be  his  strong  and  firm  conviction,  that  no  im- 
proper intercourse  was  carried  on  between  Cc^ 
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1829.      tain  Harris  and  this  Mrs.  Waverly  whilst  she 
HjL^gy      was  on  board  the  Hussar.     It  further  appears, 

Feb'*** '23    *^^^  *^^^  person  was  only  on  board  the  Hussar 

for  a  few  days,  and  that  she  came  with  Mr. 

Harris  jjall,  a  merchant,  who  was  in  the  ship  at  the 
Harris,  same  time,  and  who  afterwards  died  there. 
Her  passage  to  England,  it  would  seem,  was 
taken  in  a  merchant  vessel  lying  in  the  Roads, 
and  which  was  waiting  for  dispatches ;  and  when 
that  vessel  was  ready,  Mrs.  Waverly  quitted  the 
Hussar.  This  is  nearly  the  whole  of  the  evi- 
dence in  relation  to  the  charge  of  adultery  be- 
tween Captain  Harris  and  Mrs.  Waverly,  and 
the  Court  has  no  difficulty  in  coming  to  the 
conclusion,  that  there  has  been  a  failure  of 
proof  as  to  this  first  charge. 

The  next  charge  has  been  truly  represented 
as  the  most  serious  in  the  case,  at  least  so  far 
as  regards  Captain  Harris.      That  chai^  is, 
that,  for  a  long  series  of  time.  Captain  Harris 
carried  on  a  criminal  intercourse  with  the  wife  of 
a  gallant  officer,  who  commanded  the  Royal 
Engineers  stationed  at  Barbadoes  and  the  ad- 
jacent islands,  when  Captain  Harris  was  sta- 
tioned with  the  Hussar  in  the  West  Indies.    It 
appears  that  Captain  Harris  became  acquainted 
with  this  officer  at  Barbadoes,  on  some  occasion 
when  the  Hussar  touched  at  that  island,  in  the 
spring  of  the  year  1825.   The  exact  period  when 
this  acquaintance  commenced  is  not,  I  think, 
very  clearly  stated ;  but  in  May,  1 826,  this  offi- 
cer being  desirous  of  making,  what  the  wit- 
nesses call,  a  tour  of  inspection  to  the  Leeward 
Islands,  in  the  fulfilment  of  his  military  duties, 
embarked  on  board  the  Hussar,  and  was  then 
accompanied  by  his  wife.     After  visiting  sere- 
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ral  of  the  Leeward  Islands,  they  returned  to      1829. 
fiarbadoes,    in  July,    1826;    and  the  Hussar     ^^^^^[77 
shortly  after  being  about  to  proceed  to  Jamaica,       t^***' 
aod  thence  to  England,  Captain  Harris  offered       _ — 
the  wife  of  this  officer  a  passage  on  board  his      ^^^^^* 
ship. 

It  is  established  in  evidence,  that  at  this  time 
the  lady  of  this  officer  was  suffering  under  ill 
health.  As  to  what  may  have  been  the  precise 
extent  to  which  she  was  affected  by  illness,  is 
Qot  by  any  means  material :  it  is  a  point  on 
which  opinions  might  very  naturally  differ,  and 
it  is  of  no  further  importance  in  this  proceed- 
ing, than  as  it  shows  that  this  offer  of  a  passage 
to  England  arose  from  that  cause,  and  that  her 
ill  health  was  not  stated  as  a  pretence  merely, 
r  think  it  appears  from  the  evidence  of  Gallo- 
way, the  Surgeon,  that  she  was  at  this  time  suf- 
fering under  dyspepsia  and  other  complaints ; 
and  that,  upon  a  consultation  taking  place,  she 
was  recommended  by  her  medical  advisers  to 
try  the  effect  of  a  visit  to  England :  and  under 
these  circumstances  Captain  Harris  offered  her 
a  passage  on  board  his  vessel  to  England. 

So  far,  the  Court  is  of  opinion  that  there  was  no 
imputation  on  any  of  the  parties.  There  was 
no  impropriety  in  such  an  offer  having  been 
made,  nor  in  such  an  offer  being  accepted.  There 
was  no  reason,  as  it  appears  to  me,  why  the 
wife  of  a  British  officer  should  not  accept  of  a 
passage  on  board  a  British  man-of-war,  and 
prefer  the  superior  accommodation  of  a  king's 
ship ;  and  there  was  the  less  reason  when  she 
was  an  invalid,  and  when  the  commander  of  that 
ship  was  a  married  man,  and  the  friend  of  her 
husband.     The  most  innocent  and  useful  inter- 
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course  which  takes  place  in  society  would  be 
destroyed,  and  great  and  unnecessary  inconve- 
nience would  arise,  if  it  was  held  that  a  circum- 
stance of  this  description  conveyed  any  thing 
in  the  nature  of  an  imputation  on  the  character 
of  a  party.  The  Court  is  of  opinion  that  the 
honour  and  character  of  this  lady  were,  anct 
ought  to  be,  considered  as  safe  at  least  in  a  ves- 
sel of  war  as  in  a  private  ship ;  and  that  she 
would  there  be  protected,  at  least  as  effectually, 
as  if  she  had  taken  her  passage  home  in  a 
packet,  or  any  other  description  of  vessel. 

It  is  true,  however,  that  though  this  accept- 
ance of  her  passage  to  England  in  Captain 
Harris'  frigate,  may  have  originated  in  perfect 
innocence,  yet,  the  intercourse  thus  produced 
may  have  acquired  an  illicit  and  criminal  cha- 
racter in  its  progress  ;  and  it  therefore  becomes 
the  duty  of  the  Court  to  scrutinize  the  facts 
and  circumstances  given  in  evidence,  and  to  see 
whether  evil  might  not  have  subsequently  been 
engrafted  on  what  was  in  itself  innocent,  and 
whether  the  consequences  were  such  as  have 
been  suggested. 

When  the  Hussar  arrived  at  Jamaica,  her 
course  was  varied,  and  it  was  ordered  that  she 
should  proceed  to  Vera  Cruz,  and  tlience  to 
England,  so  that  the  voyage  was  necessarily 
prolonged.  Now,  this  was  a  misfortune  in  no 
degree  attributable  to  either  of  the  parties  whose 
conduct  the  Court  is  now  considering,  and  the 
circumstance  did  not,  in  my  opinion,  impose 
any  obligation  on  the  lady  to  quit  the  Hussar. 
She  was  not  called  upon,  because  the  voyage 
was  altered  and  somewhat  prolonged,  to  undergo 
the  inconvenience  of  a  change  to  another  vessel, 
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and  to  waive  the  advantage  of  the  superior  ac- 
commodation of  a  king's  ship.     Even   if  she 
bad  evinced  no  desire,  and  if  no  attempt  had 
been  made  to  procure  a  passage  for  her  on 
board  another  vessel,  I  do  not  think  there  would 
bave  been  any  imputation  resting  on  her  upon 
that  account :  but  it  is  in  evidence  that  she  was 
much  disappointed  upon  being  informed  that 
the  Hussar  was  to  proceed  to  Vera  Cruz,  and 
that  her  arrival  in   England  would   be  post- 
poned ;  that  she  was  most  anxious  to  avail  her- 
self of  another  opportunity  of  returning  to  this 
eountry,  and  that  exertions  were  made  to  pro- 
cure a  passage  for  her  in  another  vessel,  but 
without  success.     Nothing  whatever,  therefore, 
prejudicial  to  the  character  of  this  lady  can  be 
inferred  from  the  circumstance  of  her  remaining 
on  board  the  Hussar  after  the  arrival  of  the  ship 
at  Jamaica^  and  the  alteration  which  was  di- 
rected to  be  made  in  the  voyage  to  England. 

What,  then,  are  the  circumstances,  during 
the  voyage  home,  that  are  to  lead  the  Court  to 
the  conclusion  that  adultery  was  committed  by 
these  parties  when  on  board  the  frigate  ?  The 
counsel  for  Mrs.  Harris  argued  the  case  as  if 
they  thought  that,  unless  what  occurred  on  board 
the  vessel  should  take  its  complexion  from  sub- 
sequent circumstances,  the  Court  could  not 
cronclude  that  adultery  was  committed  on  board 
the  vessel ;  but  that  subsequent  circumstances 
gave  such  a  complexion  to  those  which  had 
taken  place  on  board  the  vessel,  that  the  Court 
must  conclude  that  the  adultery  did  occur  there. 

In  support  of  this  view  of  the  case,  it  has 
heen  said,  that  there  was  great  facility  of  access, 
and  I  think  it  is  so  proved  ;  but  then  this  fa- 
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1829.       cility  of  access  was  not  purposely  made  ;  it  is 

aiLAtiy      incidental  to  the  state  of  a  ship ;  and  it  is  quite 

F  ^'^  2s     evident  that,  on  board  a  vessel,  difficulty  of  ac- 

cess,  even  when  desired,  can  seldom  be  effected. 

Harris  j£»  j^.  appeared,  however,  that  any  undue  fami- 
harbii.  liarity  was  observed  between  the  parties,  or  that 
any  improper  attentions  were  paid  by  Captain 
Harris  to  this  lady,  during  the  voyage  to  Eng- 
land, the  Court  would  then  find  less  difficulty 
in  coming  to  the  conclusion,  that,  where  ac- 
cess was  so  easy,  the  parties  had  availed  them- 
selves of  the  opportunies  thus  afforded.  Upon 
looking  to  the  evidence,  however,  the  Court  sees 
no  one  fact  or  circumstance  which  could  justify 
It  in  drawing  such  a  conclusion.  The  behaviour 
of  the  parties  in  public  appears  to  have  been 
perfectly  proper,  and  quite  unexceptionable; 
for  no  circumstance  is  stated  tending  to  throw 
the  slightest  suspicion  on  any  part  of  their  con- 
duct during  the  voyage.  It  is  impossible  that, 
because  it  is  in  evidence  that  this  lady  was  a 
pretty  woman,  or  a  vain  woman,  the  Court  should 
suppose  that  she  was  criminal,  or  that  it  should 
impute  to  Captain  Harris,  without  further  evi- 
dence, the  crime  that  has  been  charged  against 
him. 

It  appears  that  a  female  ser^^ant,  of  the  name 
of  O'Brien,  and  a  little  black  girl,  were  in  the 
service  of  this  lady,  and  accompanied  her  to 
England  ;  and  that  for  some  time  after  the  ship 
left  Barbadoes,  they  used  to  sleep  at  her  cabin 
door.  However,  from  the  statement  of  the  wit- 
nesses who  have  deposed  to  the  fact,  it  seems 
tliat  O'Brien  and  the  black  girl  did  not  always 
sleep  at  their  mistress'  door ;  that  their  births 
were  removed  for  the  purpose  of  accommodating 
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the  Mexican  Minister  and  his  suite,  who  were 
•on  board.  Any  inference,  therefore,  which  could 
be  drawn  from  the  circumstance  of  the  servants 
changing  their  births  is  explained  away,  the 
&ct  being  thus  satisfactorily  accounted  for :  and 
there  is  no  other  occurrence  during  the  voyage 
to  which  it  is  necessary  the  Court  should  ad- 
rat. 

The  Court  is  therefore  of  opinion,  that  there 
is  no  foundation  for  any  suspicion  that  a  crimi- 
nal intercourse  took  place  between  this  lady 
and  Captain  Harris  on  board  the  Hussar ;  and 
It  has  great  satisfaction  in  arriving  at  this  con- 
dusion  ;  for  if  otherwise,  the  Court  would  have 
deeply  lamented  that  so  distinguished  an  offi- 
cer as  Captain  Harris,  whilst  on  board  his  own 
ifessel,  should  have  so  much  forgotten  what  he 
owed  to  himself,  as  well  as  the  sacred   duty 
imposed  upon  him  of  protecting  the  honour  of 
Ws  friend's  wife.     A  lady  so  committing  her- 
adf^  and  being  so  committed  by  her  husband, 
88  this  lady  was,  to  the  care  of  Captain  Harris, 
stood  towards  him  in  a  relation  nearly  as  close 
^  a  ward  to  a  guardian  ;  and  any  breach  of  this 
sacred  trust,  or  any  violation  of  confidence  on 
Wapart,  would  deserve  to  be  reprobated  with 
^ore  than  ordinary  severity.     The  Court  has 
Sfwl  satisfaction,  therefore,  in  relieving  Cap- 
^n  Harris  from  the  imputation  on  his  honour 
•^liieh  was  conveyed  by  this  part  of  the  charge. 
The  Hussar  arrived  at  Portsmouth  on  the  1 3th 
^^  October,  1826,  and  nothing  occurred  at  Ports- 
^fmth  which  could  lead  the  Court  to  the  condu- 
^*cn  that  an  improper  intimacy  was  carried  on 
*^tween  these  parties.     So  far  the  Court  is  of 
^^(MQion,  that  this  charge  of  adultery  is  wholly 
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unsupported.  As  to  the  circumstances  allied 
to  have  taken  place  at  Portsmouth,  and  the  at^ 
tentions  stated  to  have  been  paid  by  Captain 
Harris  to  this  lady  subsequent  to  her  arrival 
in  that  port,  and  before  he  set  out  for  London, 
the  Court  does  not  consider  it  necessary  to  enter 
upon  them  with  any  minuteness.  As  proof  of 
a  charge  of  adultery  tliey  amount  to  nothing, 
and  the  Court  will  tlierefore  pass  them  oyeri 
and  proceed  to  the  next  branch  of  the  case. 

This  lady  came  to  London  from  Portsmouth 
on  or  about  the  17th  October,  1826,  and  was 
lodged  in  a  house  situated  in  the  Regent's  Cir- 
cus. At  those  lodgings  she  was  visited  by  Cap- 
tain Harris.  The  Court  cannot  but  feel  that  the 
previously  existing  state  of  things  was  now 
changed,  and  that  the  subsequent  intercourse 
between  these  parties  must  be  examined  by  dif- 
ferent rules  and  is  subject  to  different  consider 
ations  from  those  which  were  applicable  when 
this  lady  was  a  passenger  on  board  Captain 
Harris'  ship.  She  had  now  arrived  in  England, 
and  there  was  no  longer  any  occasion  for  the 
protection  or  services  of  Captain  Harris:  she 
had  a  father  and  mother,  who  were  living  in  or 
near  London :  and  the  intimacy  which  had  ne- 
cessarily subsisted  previously  between  these 
parties  was  no  longer  called  for  by  the  situation 
in  which  they  were  now  placed,  or  by  the  cir- 
cumstances of  the  case.  I  think  therefore  that 
during  the  remainder  of  his  intimacy  with  this 
lady,  the  Court  is  bound  to  consider  that  Cap- 
tain Harris  was  divested  of  his  former  character « 
and  to  apply  different  principles  to  his  conduct. 

The  intercourse  between  these  parties  jdjoB^ 
now  be  judged  of  by  the  ordinary  rules  ai»^ 
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principles  applied  to  the  conduct  of  married 
persona  on  shore.  That  a  considerable  inti- 
macy did  continue  to  subsist,  and  to  an  extent 
which  ought  to  awaken  the  vigilance  of  the 
Court,  cannot,  I  think,  be  denied.  It  behoves 
the  Court,  then,  scrupulously  to  consider,  and 
to  weigh  all  the  facts,  so  as  to  ascertain,  if  pos- 
fliblei  the  true  character  of  the  intimacy  between 
these  parties ;  whether  it  was  criminal  or  inno- 
cent ;  whether  it  was  only  carried  on  with  heed- 
ksaiiess  and  a  want  of  due  caution,  or  whether 
it  was  carried  on  with  any  real  intention  of  com- 
mitting the  crime  of  adultery. 

The  fact  principally  relied  on  is,  that  Captain 
Harris  slept  one  night  at  the  before-mentioned 
ledgings  whilst  this  lady  occupied  them.  It  is 
alfio  in  evidence  that  he  slept  on  another  occa- 
sida  at  a  house  in  Sloane- street,  to  which  this 
lady  had  removed  ;  but  the  Court  is  at  present 
cenfining  itself  to  a  consideration  of  what  took 
place  in  the  Regent's  Circus.  Much  discussion 
has  taken  place  as  to  the  period  when  Captain 
Harris  did  sleep  at  these  lodgings ;  but  I  think 
the  only  result  which  the  Court  can  come  to 
from  the  evidence  is,  that  Captain  Harris  did 
deep  there  on  a  night  in  the  latter  end  of  the 
month  of  October,  1826.  Whether  he  had  an 
opportunity  of  sleeping  at  Mrs.  Cary's  house  in 
Berkeley-street,  on  this  occasion,  does  not  very 
dourly  appear ;  but  the  admitted  circumstances 
are,  that  he  slept  on  a  sofa  in  the  drawing- 
nmax,  and  that  this  lady  slept  up  stairs  on  an- 
other floor ;  that  the  night  was  wet,  and  that 
Captain  Harris  went  away  very  early  in  the 
morning.  This  is  the  amount  of  the  evidence, 
and  nothing  further  is  proved  in  reference  to 
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1829.  that  night.     If  the  Court  were  to  conclude  that 

„j^^^Y  adultery  was   committed  on  this  occasion.  It 

Teem,  must  infer  it  from  the  circumstances  that  I  have 

*.!^ —   '  just  stated,  for  there  are  no  others  connected 

Harris  ^j^j^  ^j^-g  p^^j^   ^f  jj^^    transaction    distinctly 

Harris.       proved. 

It  has  been  argued,  however,  that  Captain 
Harris  slept  at  the  lodgings  in  the  Regent's 
Circus  on  two  separate  occasions ;  and  if  that 
fact  had  been  proved  in  the  case,  even  though  it 
should  have  come  out  incidentally  in  the  course 
of  the  evidence,  and  had  not  been  pleaded,  the 
Court  would  undoubtedly  have  considered  it  a 
circumstance  replete  with  suspicion,  and  would 
perhaps  have  judged  it  right  to  afford  an  oppor- 
tunity of  counter-pleading  it,  even  after  public- 
ation, so  as  to  give  Captain  Harris  an  oppor- 
tunity of  explaining  it,  if  he  was  so  disposed, 
or  if  the  circumstance  appeared  to  him  to  be 
capable  of  explanation.  But  it  appears  to  be 
the  result  of  the  evidence  on  this  point,  that 
there  is  no  sufficient  proof  that  Captain  Harris 
slept  at  the  lodgings  in  the  Regent's  Circus  on 
any  occasion  but  one. 

The  point  arose  on  the  evidence  of  Mrs.  Pin- 
ker, a  witness  disposed  to  give  her  testimony 
with  perfect  fairness;  but  I  think  the  Court 
cannot  trust  much  to  her  memory,  which  ap- 
pears to  be  exceeding  loose  as  to  facts.  The 
circumstances  to  which  she  has  been  called 
upon  to  depose  were  not  of  such  importance  in 
her  mind  when  they  occurred,  as  to  enable  her 
afterwards  to  give  a  detailed  account  of  them, 
with  all  the  precision  which  might  be  desired. 
I  have  no  doubt,  however,  I  repeat,  that  this 
witness  meant  to  depose  with  perfect  fairness. 
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Before  coining  to  ^  full  determination,  or  ra- 
tlier  a  full  expression  of  the  opinion  of  the  Court 
on  the  evidence  as  to  what  occurred  at  the  lodg- 
ings in  the  Regent's  Circus,  I  shall  proceed  to 
c^onsider  some  subsequent  circumstances  which 
liave  been  deposed  to,  as  occurring  after  this 
lady  removed  to  the  lodgings  in  Sloane-street 
£rpm  the  Regent's  Circus. 

On  the  30th  of  November,  1826,  this  lady 
t:ook  possession  of  her  lodgings  in  Sloane-street, 
«md  it  appears  that  Captain  Harris  also  slept 
^ere  one  night.    The  evidence  is,  that  on  the 
^evening  she  entered  her  new  lodgings,  Captain 
Kams  visited  her;    that  he  was  engaged  for 
•some  time  in  taking  an  inventory  of  the  fumi- 
^xire ;  that  the  night  was  inclement,  and  that  he 
veroained  there  till  morning.    Now,  I  think  it  is 
^idmitted,   that  at  this  period  Captain  Harris 
Xiad   an  opportunity  of  sleeping  at  Berkeley- 
«treet  if  he  had  so  chosen :  that  I  think  is  in 
proof:  and  the  Court  undoubtedly  cannot  find 
:fpr  itself  any  strong  reason  why  Captain  Harris 
did  not  avail  himself  of  that  opportunity :  It 
lias  great  difficulty  satisfactorily  to  account  for 
the   circumstance,  or  to  explain  why  Captain 
Harris  did  not  proceed  on  this  night  to  Fulham, 
or  to  Berkeley-street,  to  either  of  which  the 
;  distance  was  not  great.     The  mere  fact  of  the 
.night  being  bad,  or  the  season  being  inclement, 
was  not  sufficient  to  have  deterred  an  officer, 
like  Captain  Harris,  from  repairing  to  his  home, 
if  he  had  been  so  disposed.     The  fact,  however, 
is  distinctly  proved  that  Captain  Harris  slept  at 
these  lodgings  on  this  night;  and  if  the  evi- 
dence of  Mary  Ann  Payne  is  entitled  to  credit, 
there  is  no  doubt  that  the  Court  is  bound  to  hold 
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the  adultery  as  proved  to  have  been  committed 
on  that  occasion. 

But  there  are  many  circumstances  why  the 
Court  should  not  rely  on  what  has  been  deposed 
to  by  this  witness.  Her  testimony  is  impro* 
bable,  and  even  incredible  in  many  parts,  on 
the  face  of  it.  The  circumstances  to  which 
she  deposes  could  not  have  occurred,  even  if  the 
parties  were  ever  so  well  disposed,  in  the  man- 
ner she  has  stated.  She  has  been  contradicted 
also  upon  the  most  material  facts  by  Anne 
O'Brien,  and  by  the  same  witness  and  by  Mrs. 
Aldridge  upon  other  facts,  and  also  byMifB 
Stewart.  The  contradictions  are  of  such  a  na- 
ture that  the  C!ourt  cannot  attribute  the  fiEuhne 
of  truth,  which  appears  in  the  testimony  of 
Payne,  to  a  mere  accidental  lapse  of  memoiy 
or  to  unintentional  variation ;  but  I  must  con- 
clude that  something  remains  behind,  and  that 
this  witness  was  actuated  by  secret  motives, 
which  induced  her  to  forge  the  tale.  That 
there  was  something  influencing  her  to  state 
more  than  she  knew  or  than  she  could  truly 
state,  is,  I  think,  clearly  established.  The  Ck>urt 
is  obliged  to  make  an  election  between  her  and 
the  other  witnesses  ;  for  it  is  impossible  that  the 
CJourt  could  give  credit  to  the  testimony  of  Maiy 
Ann  Pajnie  and  of  the  other  witnesses  also; 
between  these  alternatives  therefore  I  must  de- 
cide, and  I  think  I  am  bound  to  discredit  her 
testimony  rather  than  that  of  the  other  wit- 
nesses. 

It  cannot  be  necessary  for  the  Court  to  travd 
through  all  the  circumstances  adverted  to  by 
Counsel,  to  prove  in  what  instances  the  testi- 
mony of  this  witness  varies  from  that  of  the 


CONSISTORY    COURT    OF    LONDON. 


391 


other  witnesses,  or  in  how  many  instances  she 
has  shown  herself  to  be  undeserving  of  credit 
in  this  case,  and  to  have  deposed  to  what  was 
not  true :  It  is  enough  to  say,  that  the  Court 
gives  her  no  credit  at  all.   But  though  the  C!ourt 
gives  no  credit  to  the  testimony  of  Mary  Ann 
Payne,  yet  the  fact  remains  that  on  the  night  of 
the  30th  of  November,  Captain  Harris  slept  in 
Sloane  Street,  in  a  room  adjoining  that  occu- 
pied by  this  lady  as  a  sleeping- room;  and  I 
tliink  it  is  proved  that  he  went  to  Berkeley 
Street  early  the  next  morning,  in  search  of  his 
tlog. 

There  are  one  or  two  circumstances  which  the 

^^^^rt  has  considered  with  no  small  share  of 

^audety,  as  tending  to  throw  a  light  on  the  con- 

^^uct  of  these  parties.    And,  first,  It  has  looked 

"^^th  great  attention  to  the  evidence  in  support 

^^f  the  allegation,  that  these  parties  represented 

^^liemselves  as  relations  or  cousins  in  either  of 

le  lodgings.  If  they  had  so  represented  them- 

I  think  it  would  be  an  important  fact 

the  cause.     Now  the  evidence  is,  that  Mrs. 

^'Brien  did  so  represent  the  parties :  this  fact 

">re  have  from  several  witnesses ;  but  there  is 

^BO  evidence  in  the  cause  to  show  that  any  such 

irepresentation  was  ever  made  by  either  of  the 

puties  themselves,  or  that  it  was  ever  made  at 

all  with  their  knowledge  or  concurrence ;  and  I 

think,  in  a  question  of  extreme  importance,  it 

would  be  too  much  to  presume  that  any  such 

representation  was  made  with  their  connivance, 

uidess  it  was  established  by  evidence  nearly,  as 

clear  as  if  the  representation  had  come  from  the 

mouth  of  one  or  the  other. 

These,  then,  are  the  undisputed  facts,  and,  I 
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may  say,  the  only  facts  on  which  the  Court  is 
called  upon  to  conclude  the  adultery  was  com- 
mitted :  I  mean,  the  facts  which  are  in  proof-  - 
that  on  two  occasions  Captain  Harris :  slept  in 
the  same  house  with  this  lady.  There  is  not 
any  improper  familiarity  proved,  upon  credible 
testimony,  to  have  passed  between  them :  there 
is  no  indelicacy,  no  one  act  demanding  of  the 
Court  to  conclude  that  adultery  had  been  com- 
mitted, or  that  the  parties  had  availed  them- 
selves of  those  convenient  opportunities  from 
which  the  Court  might  infer,  that  an  adulterous 
intercourse  was  carried  on  between  them. 

Such  being  the  state  of  the  case,  it  is  not  un- 
important to  consider  what  would  have  been  the 
natural  conduct  of  this  lady,  if  (as  is  suggested) 
she  had  fallen  a  victim  to  the  seduction  of 
Captain  Harris.  It  is  reasonable,  I  apprehend, 
that  in  such  an  event  she  should  have  been  de- 
sirous of  availing  herself  of  undisturbed  oppor- 
tunities, in  which  her  guilty  passion  might  be 
indulged.  But  does  she  do  so  ?  It  appears  to 
the  Court  that  she  did  not ;  for,  soon  aifter  she 
commenced  her  residence  in  Sloane  Street,  she 
took  Miss  Stewart,  a  young  lady,  who  was  se- 
venteen years  of  age  when  examined,  and  who 
might  have  been  about  sixteen  at  the  time  I  allude 
to,  as  her  companion.  Now,  the  very  circum- 
stance of  taking  a  person  of  this  age  and  in 
this  situation  into  the  house,  which  was  not  an 
extensive  house,  but  only  a  lodging-house,  must 
of  itself  have  thrown  frequent  diflSculties  and 
obstacles  in  the  way  of  any  illicit  intercourse; 
and  not  only  this,  but  it  must  also  have  afforded 
a  great  probability  of  detection.  Captain  Har- 
ris then  is  fully  entitled  to  the  benefit  of  this 
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fact,  and  the  impression  of  the  Court  is,  that 
it  is  irreconcileable  with  actual  guilt. 

There  are  other  facts  which  tend  to  lead  the 
mind  of  the  Court  to  the  same  conclusion.  Mrs. 
Harris,  though  well  acquainted  with  this  lady, 
clearly  had  no  suspicion  that  she  and  her  hus- 
band were  actually  carrying  on  an  adulterous 
intercouse.  '  Afrs.  Cary,  indeed,  states  that  Mrs. 
Eburris  felt,  or  pretended  to  feel,  some  jealousy 
at  the  attentions  which  Captain  Harris  paid  to 
the  lady  in  question ;  but  it  is  quite  evident 
that  Mrs.  Harris  herself  kept  up  a  constant  ac- 
quaintance with  her,  and  that  she  never  thought, 
or  never  mentioned  at  least,  that  she  suspected 
any  impropriety  between  them.    It  appears  for- 
tJUer,  that  when  Mrs.  Harris  was  confined  to  her 
bed-room  and  was  in  trouble,  and  wanted  a  con- 
fidante and  friend,  after  her  husband  expressed 
his  determination  of  separating  from  her  un- 
less she  could  explain  her  conduct,  she  sent  for 
^9  very  lady,  and  required  her  interposition 
^th  Captain   Harris.     Now  it  is   not  at  all 
Kkely — it  is  scarely  possible,  I  think, — that  if 
^113.  Harris  entertained  an  idea  that  her  hus- 
l^ttnd  and  this  lady  were  criminally  connected, 
^^t  she  would  have  chosen  her  to  effect  a  re- 
^i:iciliation  with  Captain  Harris.     Another  cur- 
^^^Uaastance  is,  that  this  lady's  husband  returned 
^    this  country  in  March,  1827,  and  it  is  quite 
^^^bar  that  no  suspicion  had  entered  into  his 
^ind  as  to  the  conduct  of  his  wife  with  Captain 
^^mris,  for  he  continues  on  terms  of  confidence 
^*Xd  intimacy  with  him. 

The  alleged  adultery  between  Captain  Harris 
^^d  this  lady  then,  I  think,  is  unproved  by 
^^y  other  circumstances,  than  the  facts  to  which 
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I  have  already  adverted,  of  Captain  Harris 
sleeping  in  the  same  house,  and  the  consequent 
opportunity  afforded  to  the  parties  if  they  were 
disposed  to  avail  themselves  of  it. 

The    Court  does   think   that  the  character 
of  a  British  naval  officer  goes  some  way  to 
explain  these  facts.    Persons  on  board  ship  aie 
less  accustomed  to  attend  to  their  personal  com- 
fort and  convenience  —  much  less  than  persons 
who  reside  on  shore — and,  perhaps,  naval  men 
are  less  attentive  to  minute  points  of  decorum. 
The  evidence  is,  that  at  the  lodgings  in  the  Re- 
gent's Circus,  Captain  Harris  had  thrown  him- 
self on  the  sofa  with  as  great  a  disregard  for 
personal  convenience  as  might  well  be  con- 
ceived.   It  is  possible,  too,  I  think,  that  the 
idea  of  impropriety,  where  there  is  no  improper 
feeling,  might  not  enter  into  his  mind  so  readily» 
under  such  circumstances,  as  it  would  be  sup- 
posed to  do  into  the  mind  of  a  person  accus- 
tomed to  a  different  mode  of  life.    Persons  who 
are  accustomed  to  a  sea  life  are  used  to  the 
slightest  accommodation,  and  the  slightest  se- 
paration in  their  sleeping-places ;  and  as  their 
feelings,  on  those  matters,  are  somewhat  dif- 
ferent from  persons  living  on  shore,  their  con- 
duct, in  respect  to  them,  should  be  judged  of 
upon  rather  different  principles.    But,  however 
innocent  such  conduct  may  have  been,  and  in- 
nocent the  Court  believes  it  to  have  been,  it 
cannot  be  deemed  very  prudent  conduct  on  the 
part  of  Captain  Harris.    The  Court,  whilst  it 
acquits  him  of  the  charge  of  criminality,  can- 
not absolve  him  from  the  charge  of  indiscretion, 
by  which  he  might  have  implicated  the  charac- 
ter of  the  wife  of  his  friend,  as  well  as  have 
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endangered  his  own  honour  and  his  rights  as  a 
husband. 

Bdng  of  opinion,  then,  that  Mrs.  Harris  has 
Med  in  her  proof  on  the  charge  of  adultery 
against  her  husband,  the  Court  must  now  pro- 
ceed to  consider  her  own  conduct  and  behaviour, 
and,  in  doing  so,  it  is  only  necessary  that  It 
ahoold  refer  to  what  occurred  at  Portsmouth 
when  Mrs.  Harris  visited  that  place  in  the  month 
of  September,  1 826.  There  is  a  great  deal  of 
gieneral  levity  of  conduct  and  very  gross  beha- 
Tiour  on  the  part  of  Mrs.  Harris ;  into  the  par- 
ikmlars  of  which,  it  is  not  necessary  that  the 
Court  should  descend.  The  substantive  charge 
18,  that  an  act  of  adultery  was  committed  by 
har  with  Captain  Latouche,  on  the  13th  Sep- 
tember, in  Stanstead-wood,  in  the  neighbour- 
hood of  Portsmouth.  The  most  material  wit- 
Mbs  in  support  of  this  charge  is  Mrs.  Donald, 
^d,  supposing  for  a  moment  that  the  Court 
<'Qgfat  to  give  implicit  credit  to  her  testimony,  I 
^  bound  to  say,  that  the  facts  to  which  she  de- 
poses, as  having  occurred  on  this  excursion  to 
to  Stanstead-wood,  afford  full  and  complete 
Pfoof  of  the  adultery  charged  against  Mrs. 
Harris. 

After  stating  the  names  of  the  persons  of 
^l^om  this  party  was  composed,  Mrs.  Donald 
^^^poses  as  follows,  on  the  eighteenth  article : — 
*  -After  breakfasting  at  an  inn,  near  the  woods, 
the  party  set  out  thither.    Mrs.  Harris  evi- 
dently wished  to  remain  behind,  and  did  so. 
She  was  uneasy  at  not  having  Captain  La- 


«« 


touche  all  to  herself,  as  he  sometimes  walked 
with  Miss  Mottley.    As  the  party  neared  the 
^*  wood,  Mrs.  Harris  took  deponent's  arm,  and 
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''  Still  hung  behind,  and  at  length  proposed  to 
'*  deponent  that  they  should  hide  away  from  the 
''  rest  of  the  party.     Deponent  at  first  objected 
''  to  it ;  but  Mrs.  Harris  said,  '  she  would  not 
^^  give  a  fartliing  for  a  party  of  that  kind  with- 
^'  out  some  adventure  in  it ;'  and  they  then  got 
''  over  a  bank  into  a  private  part  of  the  wood, 
^^  not  open  to  the  public,  and  out  of  sight  from 
**  the  rest  of  the  party.      While  there.    Mis. 
'^  Harris  cried  out '  whoop,'  like  a  child  at  play, 
''  and  sat  herself  down  on  the  bank  while  de- 
'*  ponent  was   gathering  some  nuts  hard  by. 
''  Mrs.  Harris  at  length  attracted  Captain  La- 
''  touche  by  her  calling,  and  he  got  over  the 
'^  bank  and  sat  down  by  her  on  it,  deponent  re- 
"  maining  behind.     Deponent  saw  them  both 
*'  reclining  on  the  bank,  his  arm  round  Mrs. 
«  Harris'  waist,  whispering  together,  and  seeing 
'^  it,  she  called  to  Mrs.  Harris,  saying,  '  that 
'*  she  (deponent)  was  not  going  to  stop  there  aU 
**  day,  and  begged  her  to  come  away.'     Mrs. 
''  Harris  did  not  pay  any  attention  to  deponent, 
' '  who  proceeded  over  the  bank  again  from  the 
**  private  wood  towards  the  point  where  she  ex- 
"  pected  to  meet  the  rest  of  the  party." 

Now,  surely,  if  any  belief  is  to  be  given  to 
the  testimony  of  this  witness,  the  Court  really 
knows  not  what  further  proof  it  would  have  to 
convince  it  that  a  fact  of  adultery  did  occur  on 
this  occasion.  Here  the  parties  were  left  toge- 
ther, at  the  very  moment  when  they  are  seen  in 
the  fact  of  an  indecent  familiarity,  reclining  on 
a  bank,  his  arm  round  her  waist,  and  whisper- 
ing together.  After  they  are  thus  left,  they 
have  ample  opportunity  of  committing  an  act 
of  adultery  if  they  were  so  disposed.  Mrs.  Har- 
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ris  is  called  upon  by  the  witness  to  come  away ; 
she  refuses  to  do  so ;  she  does  not  come ;  and 
the  Court  can  arrive  at  no  other  conclusion,  but 
that  the  adultery  had  almost  begun  at  the  time 
that  this  witness  quitted  the  scene. 

But,  it  is  said,  that  implicit  credit  ought  not 
to  be  given  to  the  evidence  of  Mrs.  Donald,  nor 
hideed  to  the  evidence  given  by  any  of  the  par- 
ties, as  to  the  manner  in  which  Mrs.  Harris 
conducted  herself  on  this  occasion.    The  Court 
is  certainly  of  opinion,  that  as  far  as  the  obser- 
vation applies  to  the  testimony  of  Mrs.  Mottley , 
His.  Matthews,  and  Mrs.  Donald,  it  is  bound 
not  to  receive  their  evidence  without  a  nice  ex- 
amination.   The  Court  does  not  consider  the 
whole  of  the  representations  contained  in  the 
evidence  of  Mrs.  Donald  as  positively  proved  ; 
but  yef  the  Court  does  not  suppose  that  this 
witness  came  forward  with  an  intention  of  giving 
^  false  colour  to  the  transactions  of  which  she 
^t^poses,  still  her  evidence  appears  to  have  been 
^]?en  with  a  feeling  disadvantageous  to  Mrs. 
"^larris,  and  therefore  if  the  case  rested  on  her 
^^vidence  alone,  the  Court  might  have  had  a 
^Ufficulty  in  forming  a  satisfactory  opinion.  The 
^>ourt  does  not  think,  however,  that  Mrs.  Do- 
nald is  at  all  contradicted  by  the  other  wit- 
tiesses  on  any  essential  point :  on  the  contrary, 
lier  evidence  is  confirmed  by  them  all,  on  that 
fact  which  is  perhaps  the  most  material  in  the 
case,  namely,  the  continued  absence  of  Mrs. 
Harris  and  Captain  Latouche  from  the  rest  of 
the  company. 

What,  then,  are  the  other  facts  of  the  case 
which  lead  the  Court  to  the  conclusion,  that 
adultery  was  committed  on  this  occasion,  and 
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which  render  it  probable  that  the  parties  availed 
themselves  of  the  opportunity  thus  afforded? 
In  the  first  place,  then»  there  was  an  avowed  aU 
tachment  on  the  part  of  Mrs.  Harris,  a  married 
woman,  to  Captain  Latouche,  who  was  an  mi* 
married  man.  This  appears  upon  the  evidence  of 
several  of  the  witnesses.  There  are  other  cir- 
cumstances, too,  which  are  not  entirely  to  be 
left  out  of  the  case,  as  proving  the  dispositioii 
of  Mrs.  Harris  to  commit  the  crime  of  adultery. 
The  letters  which  have  been  exhibited  are  of 
this  nature. 

Now  if  it  had  appeared,  that  before  this 
transaction,  the  mind  of  Mrs.  Harris  was  pure^ 
and  her  conduct  unexceptionable,  the  Court 
would  have  much  more  difficulty  in  coming  to 
the  conclusion,  that  she  had  yielded  at  onc^  to 
temptation  and  given  a  licence  to  her  passicms. 
The  improbability  of  her  at  once  3delding  to 
licentiousness,  and  forgetting  what  was  due  to 
common  decency,  as  well  as  to  her  moral  and 
religious    obligations,    would    then    be    much 
greater.    But  when  the  Court  read  the  letters 
exhibited  in  the  case  (I  allude  particularly  to 
that  one  marked  No.  5),  it  was  impossible  th^ 
should  leave  any  doubt  upon  my  judgment,  that  a 
mind  more  depraved,  a  disposition  more  likdy 
to  be  led  into  temptation,  could  scarcely  exist  in 
any  person,  than  must  have  existed  in  the  writer 
of  that  letter.    It  will  not  be  necessary  for  the 
Court  to  read  any  part  of  those  exhibits  now ; 
but  having  read  them,  I  am  not  prepared  to  say, 
that  more  depravity  of  mind,  or  principles  more 
completely  undermined,  could  be  expected  to  be 
found  in  any  situation  of  life,  or  any  rank  (d 
society.    The  Court  does  not  think  that  a  per- 
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son,  who  could  have  written  the  letter  to  which 
I  have  already  referred,  and  given  it  to  a  young 
lady  of  fifteen  or  sixteen  years  of  age  to  read, 
as  Mrs.  Harris  is  proved  to  have  done,  could 
have  possessed  any  scruples  of  decency  or  de- 
licacy which  would  prevent  her  from  indulging 
a  criminal  passion,  whenever  a  convenient  and 
practicable  opportunity  offered. 

The  Court  is  of  opinion,  therefore,  that  the  dis- 
position and  mind  of  Mrs.  Harris,  as  proved  by 
those  letters,  tend  greatly  to  corroborate  the 
evidence  of  Mrs.  Donald,  and  to  render  the  con- 
clusion come  to  upon  her  evidence,  that  Mrs. 
Harris  did  commit  the  offence  charged  against 
bar,  the  more  probable. 

A  declaration  alleged  to  have  been  made  by 
Mrs.  Harris  to  Mrs.  Mottley,  some  weeks  after 
the  excursion  to  Stanstead,  has  been  observed 
upon  as  further  proof  that  adultery  was  then 
committed.  The  declaration  was  not  pleaded ; 
mnr  is  the  Court  inclined  to  ascribe  to  it  much 
weight,  certainly  not  all  that  weight  which  the 
Counsel  for  Captain  Harris  have  in  argument  de- 
manded [for  it.  There  is  another  part  of  the 
ease,  however,  which  is  of  great  importance, 
as  satisfying  the  mind  of  the  Court  upon  this 
part  of  the  case ;  I  refer  to  the  evidence  of  Mr. 
Mottley  on  the  twenty-second  article  of  the 
husband's  first  allegation,  (aj     The  real  and 
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(«)  In  the  twenty-second  article  of  Captain  Harris'  first 
allegation,  it  was  pleaded:  — "  That  George  Harris,  haying 
<*  been  in  the  early  part  of  February  1827  at  Portsmouth,  and 
**  diere  for  the  first  time  informed  of  some  part  of  the  conduct 
**  of  Anna  Maria  Harris,  his  wife,  while  she  was  at  Ports- 
**  mouth,  prior  to  and  after  his  return  from  sea,  did,  on  his 
**  retnm  home  to  Brompton  Crescent,  on  th^  13th  of  February, 
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HiLABT      whether  it  does  or  does  not  prove  a  confession 
'•b^M.   ^f  adultery;  and  in  my  opinion,  the  evidence 
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depute  a  friend  to  inform  Anna  Maria  Harris, '  that  such  her 
'  misconduct  had  come  to  his  knowledge,  and  that  he  would 
**  not  again  hare  any  intercourse  with  or  see  her  until  she  was 
**  able  to  clear  up  her  character  ;*  and  that  he  from  such  time 
"  wholly  ceased  to  live  and  cohabit  with  his  wife :  and  that 
"  on  the  22d  of  the  same  month  he  sent  his  children  away. 
"  That  Anna  Maria  Harris  continued  to  reside  in  her  husband's 
**  house,  occupying  apartments  separate  from  his,  until  the 
**  30th  of  March  following,  when  Thomas  Motile^p  with  whom 
"  she  had  been  staying  at  Portsmouth  (as  before  pleaded), 
"  having  been  sent  for  by  her  informedher^  *  that  he  had  been 
"  made  acquainted  with  every  particular  of  her  conduct  during 
her  stay  at  Portsmouth^  and  especially  with  all  thai  had 
oceurr^  in  Stanstead  Wood  between  herself  and  Captain 
**  Robert  Latouche.'    That  Anna  Maria  Harris  ashed  Thmnas 
**  Mot t ley 9  'from  whom  he  had  heard  the  same?*  whem  he  re- 
"  plied,  'from  the  said  Robert  Latouche  himself '    nai  Anna  . 
**  Maria  Harris  did  not  deny  the  said  charge  of  Thomas 
"  Mottley,  but  exclaimed,  *  that  Robert  Latouche  was  a  dirty 
scoundrel,  or  dirty  blachguard,'  or  to  that  effect;  and  aehei 
Mottley,  '  whether  her  husband  had  been  informed  of- her 
**  conduct  with  Robert  Latouche  ?"     That  on  being  told  by 
Mottley, '  that  he  had  not  then  communicated  the  eawie  to 
Oeorge  Harris ;'  she  declared,  *  that  if  he  would  not  teli  the 
same  to  him,  she  would  immediately  leave  his  hauee,  and  go 
**  to  her  parents  m  France:*  and  she  thereupon  did  quit  his 
**  house  attended  by  Mottley,  and  proceed  to  join  her  pm- 
"  rents  in  France.    That  a  long  negociation  afterwards  took 
"  place  in  respect  to  a  formal  deed  of  separation,  but  which 
**  was  broken  off  by  Oeorge  Harris.    That  the  present  suh 
"  was  shortly  afterwards  instituted  by  Anna  Maria  Harris,  and 
*'  George  Harris  was  afterwards  for  the  first  time  informed  by 
'*  the  said  Thomas  Mottley  of  the  actual  adultery  of  his  w^ 
"  with  Robert  Latouche.*' 

At  the  hearing  of  the  cause,  the  deposition  of  Mr.  Moldey 
to  the  two  parts  of  the  above  article  (which  are  printed  in 
Italics)  was  objected  to.  His  deposition  upon  the  se- 
cond part,  and  the  continuation  of  the  first,  are  subjoined, 
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of  Mr.  Mottley  proves  that,  or  it  proves  no- 
thing. 

Before  referring  to  his  testimony,  the  Court    p^^^I^^'ga 
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die  evidence  to  the  first  part  being  detailed  in  the  judg- 
sent 

**  The  deponent,  as  also  Mrs.  Harris,  remained  at  the  house 
"  of  Captain  Harris  until  the  morning  of  the  20th  March,  when 
*'  Aey  left  it  together ;  she  to  proceed  to  Dover,  and  he  to 
^  Portsmouth :  deponent  saw  her  to  the  White  Horse  Cellar.  In 
^  Ae  intermediate  time  between  the  15th  and  20th  of  March, 
^  Birs.  Harris  and  Captain  Harris  lived  separately,  she  keep- 
'*  ing  entirely  in  her  own  bed-room,  where  at  her  desire  de- 
^*  ponent  had  several  further  interviews  with  her,  which  ended 
**^  m  an  arrangement  (deponent  acting  by  authority  of  Captain 
^  Harris)  that  she  should  proced  to  her  mother  and  father  in 
France,  and  deponent  fnmished  her  with  money  for  the  pur- 
pose on  account  of  Captain  Harris.  In  the  previous  month 
**  ci  February  1827,  Captain  Harris  came  down  to  the  house  of 
"  the  deponent  alone,  and  told  deponent  that  he  had  come  in 
'*  consequence  of  his  brother,  Mr.  Henry  Harris,  having  in- 
"  farmed  him  that  he  had  received  intelligence  of  a  variety  of 
"  Improprieties  committed  by  his  (Captain  Harris')  wife,  while 
*'  the  was  staying  at  the  house  of  the  deponent :  the  deponent 
^  tben  informed  Captain  Harris  all  that  deponent  had  heard 
**  at  that  time  of  the  conduct  of  Mrs.  Harris,  and  which  he 
*'  believed  to  be  true,  namely  of  her  walking  the  streets  in  a 
<'  conspicuous  manner,  her  writing  notes  to  different  officers, 
<«  and  of  her  general  conduct  having  been  the  opposite  to  what 
*'  it  ought  to  have  been ;  and  Captain  Harris  was,  in  deponent's 
'*  presence,  informed  of  a  variety  of  circumstances,  specify- 
««  iDg  general  acts  of  Mrs.  Harris'  misconduct,  by  Mrs.  Mott- 
ley, and  deponent's  daughter,  now  Mrs.  Mathews,  from 
whom  deponent  had  chiefly  received  the  information  he  at 
diat  time  gave  Captain  Harris.  The  deponent  had  not,  at 
*'  that  time,  received  any  information  respecting  the  adultery 
^*  of  Mrs.  Harris.  The  deponent  (Mottley)  continued  to  com- 
municate with  Captain  Harris  from  time  to  time  (after  he  left 
London  in  March  1827)  on  the  subject  of  the  separation ;  and 
was,  by  letter  from  Captain  Harris,  informed  that  a  suit  of 
"  divorce  had  been  instituted  against  him  by  his  said  wife  by 
**  reason  of  adultery :  it  was  then  for  the  jSrst  time  that  the  der 
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may  observe,  that  it  sees  no  reason  to  suppose 
that  this  witness  has  not  given  a  fair  and  accu- 

**  ponenty  by  letter,  communicated  to  Captain  Harris  that  he 
"  (the  deponent)  had  been  informed  by  Captain  Robert  L«- 
**  touche,  that  he  (Latouche)  had,  after  dinner  on  the  13th  of 
**  September,  1826,  in  the  wood  at  Stanstead,  carnal  ooDoec- 
**  tion  with  Mrs.  Harris,  while  they  were  separated  from  tin 
"  rest  of  the  party.  The  information  which  the  deponeiit  to 
*^  communicated  to  Captain  Harris,  he  was  in  possession  of  oi 
**  the  15th  of  March  1827»  at  the  time  of  his  interview  wHk 
**  Mrs.  Harris  predeposed  of;  and  it  was  to  that  informatioB 
"  the  defendant  alluded  in  the  conversation  which  he  had 
**  in  the  morning  of  that  day  with  Mrs.  Harris  already  sd 
**  forth ;  and  the  deponent,  firom  the  expression  of  resentmeit 
**  against  Captain  Latouche  which  Mrs.  Harris  uttered  on  that 
"  occasion,  and  other  her  conversation  deposed  of,  didatdw 
"  time  and  still  does  believe  that  Mrs.  Harris  understood  that 
**  the  deponent  alluded  to  an  act  of  adultery  committed  in  tiie 
"  wood  at  Stanstead  after  dinner." 

Upon  reading  Mr.  Mottley*s  evidence,  an  objection  was  taken 
to  the  declaration  deposed  upon  this  article: — that  the  fint 
declaration  was  general ;  that  it  applied  to  no  specific  trans- 
action, and  fumbhed  no  inference  of  criminal  conduct ;  nor  that 
Mrs.  Harris  knew  to  what  Mottley  alluded :  and  that  the  wit- 
ness' communication  by  letter  to  Captain  Harris  was  no  evi- 
dence of  tlie  guilt  imputed  to  his  wife ;  — that  Captain  Latouche 
himself  should  have  been  examined. 

On  the  other  hand: — the  twenty-second  article  was  ex- 
planatory, and  the  purport  of  it  was  to  show  the  conduct  of 
the  husband  on  being  informed  of  his  wife's  guilt,  and  that  a 
communication  upon  that  subject  was  made  at  the  time  and  in 
the  manner  pleaded.  Even  supposing  that  the  declaratioBS 
were  not  altogether  admissible  as  evidence  of  Mrs.  Harris' 
misconduct,  yet  still  (whatever  might  be  their  effect)  her  ob- 
servations were  quite  admissible :  and  they  proved  knowledge 
of  Mottley's  allusion.  Why  was  this  article  of  the  plea  not 
opposed  ? 

Per  Curiam. 
The  objection  to  this  witness'  deposition  applies  to  two 
parts :  in  both  it  is  founded  on  the  same  principle — vis.  tbat 
the  examiner  has  taken  down  hearsay,  and  therefore  what  is 
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rate  account  of  the  transaction  to  which  he  de- 
poses. Indeed,  the  fact  that  he  did  not  commu- 
nicate what  had  occurred  at  Portsmouth,  at  an 
earlier  period  than  he  did,  to  Captain  Harris, 
jproves  very  clearly,  I  think,  that  he  was  not 

actuated  by  malignant  or  improper  feelings  to- 
^vrards  Mrs.  Harris.  There  is  no  reason,  there- 
£>re,  to  suppose,  that  the  account  which  he 
giyen  of  what  took  place  between  him  and 
Harris,  is  too  highly  coloured,  or  given 
^^th  any  improper  bias.  As  the  Court  attaches 
^^nsiderable  importance  to  this  conversation,  it 
snay  be  necessary  to  refer  to  it  more  at  length 
^•han  the  Court  has  done  in  respect  to  other  parts 
^>f  the  evidence.  The  witness  Mottley  states : 
— ^**That  in  March   1827,  in  consequence  of  a 
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not  properly  admissible  as  evidence.  But  the  Court  has  no 
^onbt  that  the  conversation  which  passed  in  Mrs.  Harris'  pre- 
sence, and  was  not  denied  by  her,  is  evidence :  it  cannot  be 
eoBiidered  as  hearsay  ;  for  the  declaration  was  addressed  to 
lier,  and  she  acquiesced  in  it.  In  respect  to  the  communica- 
tion towards  the  end  of  Mr.  Mottley's  deposition  on  the  same 
article ;  it  certainly  would  have  been  more  convenient  if  the 
examiner  had  confined  himself  to  the  language  of  the  plea,  and 
taken  down  the  deposition  in  more  general  terms.  But  the  ques- 
tion is,  whether  it  is  evidence  at  all,  and  if  it  be  so,  whether  it 
is  evidence  as  against  Mrs.  Harris.  Now  it  cannot  be  received 
as  evidence  agunst  her  :  the  communication  was  introduced,  in 
plea,  alio  intuitu;  and,  on  principle,  must  be  rejected  as 
proof  of  the  wife's  guilt :  nor  is  it  required  as  explanatory  of 
die  husband's  conduct:  still,  however,  the  Court  has  some 
difficulty  in  striking  out  the  whole  of  this  part  of  the  deposi- 
tion ;  it  would,  by  such  a  course,  be  doing  an  injustice  to  the 
husband,  since  the  Court  has  no  power  of  substituting  that 
which  would  be  more  general  in  its  terms  :  it  must,  therefore, 
admit  this  communication  to  be  evidence  of  the  manner  in 
which  Captain  Harris  was  first  informed  of  his  wife's  alleged 
,— but,  of  guilt,  it  is  nb  proof  whatever. 
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1829.       "  letter  from  Captain  Harris  intimating  a  desire 

HitAEY       "  to  see  him,  to  consult  with  him  upon  the  then 

vthrT^'n     "  existing  differences  between  Captain  Harris 

*'  and  his  wife,  the  deponent  came  up  to  town 

Harris  ^  from  Portsmouth,  and  whilst  he  was  at  break- 
harris.  a  fast  ^ith  Captain  Harris,  at  his  house  in 
*'  Brompton  Crescent,  he  received  a  note  from 
"  Mrs.  Harris"  — which  is  annexed  to  the  wit- 
ness' deposition,  ^^  expressing  a  wish  to  see  him, 
**  she  then  occupying  separate  apartments  from 
'^  Captain  Harris.  After  breakfast  the  deponent 
**  went  up  to  Mrs.  Harris,  who,  referring  to  the 
"  state  of  separation  in  which  she  was  living 
*'  from  her  husband,  '  complained  that  she  had 
**  been  very  ill,  that  her  friends  had  deserted 
*'  her,  and  that  she  had  not  a  friend  in  the  worid, 
'*  and  did  not  know  what  to  do.'  She  also  ac- 
'*  knowledged  in  general  terms  that  she  had  been 
**  very  culpable,  but  did  not  advert  to  any  parti- 
"  cular  fact,  or  to  any  particular  person." 

Now,  thus  far,  the  declarations  of  Mrs.  Har- 
ris appear  to  be  quite  in  accordance  with  the 
letter^  which  she  had  previously  addressed  to  her 
husband,  and  which  is  annexed  as  an  exhibit  to 
his  allegation.  In  that  letter  also  she  acknow- 
ledged herself  generally  to  have  been  very  im- 
prudent, but  her  actual  criminality  she  strongly 
and  solemnly  denied,  (a)     In  the  same  manner 


(a)  This  letter  —  pleaded  in  the  23rd  article  of  Captain 
allegation  —  was  received  by  him  two  or  three  days  after  he 
had  ceased  to  cohabit  with  his  wife  in  February  1827  ;  it  was 
as  follows : 

^*  My  mind  is  so  distracted  I  must  write  :  to  see  you  I  have 
"  not  strength  ;  or,  if  you  turned  me  from  you,  I  would 
"  attempt  it.  Oh  Harris !  what  can  I  say,  what  can  I  do? 
**  Have  you  no  love  for  me  left,  none  that  will  urge  you  to  con- 
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the  witness,    Mr.  Mottley,  says  **  that  she  ac- 
knowledged herself  generally  to  have  been  very 

*'  sider  my  wretched  state  ?  I  own  to  you  I  have  been  fool- 
ishly,  thoughtlessly  imprudent ;  but  as  to  guilt,  not  even  in 
thought  —  by  all  that  I  have  to  hope  for  in  Heaven  :  never, 
nevar  have  I  injured  you.  My  God  can  witness  how  deep 
18  my  sorrow  for  my  faults ;  but  did  you  know  my  heart, 
you  would  not  spurn  it.  Oh  Harris  !  I  ask  you  in  the  name 
of  my  blessed  children  and  poor  father  to  forgive  me.  Was 
I  begging  salvation,  I  could  not  implore  it  with  more  sorrow 
for  my  faults,  or  with  a  more  broken  and  penitent  heart  than 
**l  now  feel.  Hear  me,  hear  me,  George,  thou  best  of  beings ; 
"  aod  every  hour  of  my  life  shall  be  for  your  future  happiness. 
I  feel  my  heart  so  nearly  broken  I  care  not  for  myself,  but, 
my  children,  they  are  dearer  to  me  than  my  heart's  blood  : 
*'  oh  think  of  them,  look  at  my  poor  Jessie,  —  your  own 
image,  and  pardon  her  poor  mother  for  her  poor  sake  in 
years  to  come.  Turn  me  not  from  you  to  the  scorn  of  a 
'•'  heartless  world,  which  would  brand  me  with  adultery  ;  and, 
**  what  has  been  my  fault  ? — lightness  of  conduct,  and  that  to 
**  no  extent.  No,  Harris,  your  honour  by  me  was  never  in- 
jnredy  or  T  would  not  ask  you  to  look  over  what  is  past. 
You  will  find  plenty  to  urge  you  to  think  ill  of  me,  you  have 
''  all  your  friends  near  you,  1  stand  alone  without  one  friend 
in  England,  without  one  to  take  my  part  or  give  me  one 
word  of  comfort;  even  Eliza  has  deserted  me.  Oh  my 
**  blessed  father,  what  would  be  his  feelings  did  he  know  the 
state  of  his  poor  favorite  child  whose  conduct  from  her  in- 
fancy he  has  prided  himself  upon.  He  loves  you,  Harris, 
with  pride  and  affection  :  then  break  not  hb  poor  heart  by 
taking  further  steps  against  me ;  forgive  me,  take  me  once 
more  to  your  bosom.  I  love  you,  George,  but  you  will  not 
**  believe  me  :  I  have  acted  without  thought  but  I  have  never 
iojured  you.  God  protect  you  for  your  goodness  to  me 
since  my  illness  :  think  not  1  have  no  heart  to  feel  and  ho* 
**  nour  your  uoble  conduct ;  still  do  I  hate  to  be  a  burden  upon 
**  you,  nor  would  I,  till  1  get  your  pardon,  be  in  the  house  ;  but 
**  my  heart  will  not  let  me  leave  my  poor  children.  I  know  I  am 
y  innocent  of  all  crime,  1  defy  all  my  bitter  enemies  to  prove 
"  that  I  have  ever  once,  during  my  stay  at  Mottley 's,  been  out 
'*  of  his  house  for  one  minute  alone,  or  any  man  to  say  I  ever 
*'  held  one  instant  private  conversation  :  this,  as  I  hope  for 
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culpable,  but  that  she  did  not  advert  to  any 
particular  transaction,  or  to  any  particular 
person." 

Afterwards,  however,  "  the  deponent,  ad- 
''  dressing  Mrs.  Harris,  said,  '  You  must  not  de- 
**  ceive  yourself,  I  know  every  particular  trans- 
'*  action  that  took  place  during  your  stay  at 
"  Portsmouth,  particularly  what  took  place  be- 
'^  tween  yourself  and  Latouche  in  the  wood  at 
'*  Stanstead  after  dinner,  when  you  were  absent 
**  from  the  party.'  Mrs.  Harris  looked  sur- 
"prised,  and  said, — '  Did  Latouche  tell  you?* 
"  Deponent  replied,  *  Yes.'  Mrs.  Harris  then 
"  in  great  anger  said,  '  He'  (meaning  the  arti- 
"  culate  Robert  Latouche)  *  is  a  dirty  scoundrel,' 
or  used  epithets  towards  him  of  the  like  tenor 
and  effect,  Mrs.  Harris  asked, — *  Does  George' 
"  (meaning  her  husband)  *  know  it  V  Deponent 
''  said, '  he  did  not.'  Mrs.  Harris  then  said, '  that 
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your  and  my  children's  eternal  happiness  and  my  own,  I 
swear.  After  this  a  woman  may  have  acted  thougbtlesily 
but  not  guilty  :  this  is  all  I  say  to  vindicate ;  see  me,  George, 
oh  in  your  heart  you  cannot  quite  hate  me.  I  hare  sees 
since  your  return  a  coldness  in  your  manners :  this  I,  with 
agony  to  my  heart,  thought  arose  from  your  affections  bdng 
placed  on  another ;  but  you  say  you  knew  of  my  conduct 
Oh !  had  I  known  this,  all  should  have  been  explauied: 
think  not,  above  all,  thb  letter  is  studied  or  planned  to  draw 
your  compassion,  it  is  the  impulse  of  my  distracted  heart 
See  me,  hear  me,  once  more  on  my  knees  I  vow  my  love  for 
you  and  ask  your  pardon  with  a  true  and  fervent  heart  Oh 
George,  could  you  ever  ask  mine  and  be  refused  ?  For  pky 
sake  have  mercy  on  your  poor  Anna. 
**  I  have  tried  to  read  this  over,  but  it  ill  explains  one  half 
my  sorrow  for  you,  or  one  half  my  penitence  for  my  fiudtSi 
but  I  am  too  ill  to  write  more. 

**  Once  more  receive  me,  and  the  blessings  of  one  who  hsi 
ever  loved  you.'* 
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**  she  knew  it  was  impossible  for  her,  after  what       ^^29. 
had  happened,  to  live  with  Captain  Harris      Hilary 
again  as  his  wife,  and  that  if  the  deponent    p^^JI^'as. 
*'  would  undertake  that  no  further  investigation 
"  of  her  conduct  either  in  London  or  in  Ports- 
"  mouth  should  take  place,  she  would  quit  his      Harrw. 
"  (her  husband's)  house.'  " 

Mow  it  is,  in  my  judgment,  quite  immaterial 
in  what   manner  this  conversation  was  intro- 
duced ;  the  question  is,  under  what  impression 
Mrs.  Harris  made  this  declaration.     It  is  no 
matter,  as  it  appears  to  me,    whether  it  was 
fipom  the  declarations  of  Captain  Latouche  him- 
self, or  from  any  other  quarter  that  Mr.  Mottley 
derived  his  information,  or  whether  he  had  any 
information  at  all  on  the  point.    The  real  and  wkew  the  wir« 
substantial  question  that  arises  upon  the  evi-  !!daiurj,heT 
dence  of  Mr.  MotUey  is,  whether  Mrs.  Harris  ^^^^JL"""; 
did  in  fact  adopt  what  was  said  by  that  gentle-  ^''^y^*"^"^^ 
man  as  to  the  occurrences  in  the  woods  at  alleged  jNirfi- 

•    •  • 

Stanstead,  so  as,  in  effect,  to  admit  that  she  b?iD^^^!^o. 
had  been  guilty  of  adultery.     It  is  quite  clear,  Ili^'iSL^wibio 
I  think,  that  the  evidence  of  Mr.  Mottley  is  ad-  f^|^«;*^/? 
missible  for  this  pui^pose.     In  the  case  of ''  Bur-  boibmod. 
gess  V.  Burgess,"  (a)  a  declaration  of  this  kind 
was  given  in  evidence,  and  that  evidence,  though 
objected  to,  was  received  by  Lord  Stowell.     In 
the  same  case,  in  reference  to  a  letter  which 
was  not  in  evidence  at  all,  but  which  the  party, 
charged  with  adultery,  had  received  from  the 
person   with   whom   the  alleged  adultery  was 
conmiitted,  and  which  she  had  showed  to  her 
maid-servant.  Lord  Stowell  said,  when  admit- 
ting the   allegation  in  which  this  transaction 
was  pleaded,  ''It  may  be  of  consequence  to 

(a)  2  Consistory  Rep.  233,  4. 
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**  know  how  she  (meaning  the  wife)  expressed 
''  herself  on  this  occasion;  there  may  be  some- 
'*  thing  of  joint  acknowledgment : "  and  a  little 
lower  down,  the  learned  Judge,  —  after  stating 
that  the  husband  had  informed  his  wife  of  the 
confession  of  her  paramour,  and  that  she  ad- 
mitted **  it  was  too  true:" — says,  "By  this 
''  acknowledgment  she  adopts  the  confession, 
''  which  was  the  same  as  if  she  had  confessed  it 
'*  originally  herself"  (ft) 

In  the  present  case,  it  is  not  what  Captain 
Latouche  said,  or  whether  he  said  any  thing: 
it  is  what  Mrs.  Harris  said,  either  directly  to 
Mr.  Mottley,  or  by  way  of  inference.  Wh«i 
Mr.  Mottley  informed  Mrs.  Harris  "  that  she 
"  must  not  deceive  herself,  for  that  he  knew 
*'  every  thing  that  took  place  whilst  she  was  at 
**  Portsmouth,  and  particularly  in  the  wood  at 
''  Stanstead ;  she  looked  surprised,  and  asked, 
''  whether  Latouche  had  told  him ;  and  upon 
**  Mr.  Mottley  giving  her  to  understand  that  he 
''  had,  she  said,  in  great  anger,  that  Latouche 
**  was  a  dirty  scoundrel."  Now,  the  anger 
which  Mrs.  Harris  evinced  on  this  occasion, 
may  be  somewhat  doubtful.  There  may  have 
been  some  familiarity  short  of  adultery  in  the 
wood  at  Stanstead,  and  which  she  was  indig- 
nant that  Captain  Latouche  should  have  dis- 
closed ;  but  she  goes  on  to  ask,  **  Does  George 
"  (meaning  Captain  Harris)  know  it?"  and  im- 
mediately after  she  says,  **  Now  I  know  it  is 
impossible  for  me  ever  again  to  live  with  my 
husband  as  his  wife,  I  must  quit  his  house^ 
and  I  am  ready  to  do  so  now  if  you  will  un- 
**  dertake  that  there  shall  be  no  further  inves* 
tigation  of  my  conduct." 

(b)  Burgess  v.  Burgess,  2  Consist.  Rep.  235.  notis. 
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Previous  to  the  declaration  thus  made  to  Mr. 
Mottley,   Mrs.  Harris  had  acknowledged  that 
she  had  been  guilty  of  levity,  and  had  com- 
mitted repeated  improprieties.    These  admis- 
sions  are  to  be  found  in  her  letter  addressed  to 
Captain  Harris,  to  which  I  have  already  ad- 
verted :  up  to  this  moment  she  had  denied  that 
the  ultimate  result  had  occurred  ;  and  because 
the  ultimate  result  had  not  occurred,  she  con- 
tinued to  entertain  hopes  of  a  reconciliation 
with  her  husband  ;  but  when  she  was  given  to 
believe  that  what  passed  with  Captain  Latouche 
in  the.  wood  was  known  to  Mr.  Mottley,and  pro- 
bably to  her  husband,  she  abandoned  all  hope 
of  a  reconciliation ;  and  said,  **  it  was  impossible 
'*  that  she  and  her  husband  should  come  toge- 
ther again,  or  that  he  should  ever  again  re- 
ceive her  as  his  wife  after  what  had  happened, 
*'  and  that  she  was  prepared  to  quit  his  house." 
Now  it  is  the  opinion  of  the  Court,  that  Mrs. 
Harris  would  never  have  so  expressed  herself — 
diat  she  would  never  have  abandoned  the  idea 
of  being  reconciled  to  her  husband,  and  taken 
again  to  live  with  him  as  a  wife-  if  she  had  not 
thoi^ht  that  there  was  proof  of  her  having  com- 
mitted actual  adultery,  and  that  her  husband 
had  discovered,  or  was  sure  to  discover,  that 
proof.    I  think  that  the  whole  of  her  conduct 
corroborates  this  view  of  the  case,  and  more 
particularly  the  circumstance  of  her  leaving  her 
husband's  house  forthwith  and   proceeding  to 
join  her  relations  in  France. 

This  is  the  evidence  of  Mr.  Mottley ;  and  if 
it  be  considered  to  amount  to  a  confession,  it* 
leaves  no  doubt  remaining  on  this  part  of  the 
case.     It  has  been  held  that  confession,  when 
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perfectly  free  from  aU  taint  of  cottnsioii,  when 
confinned  by  circumstances  and  conduct,  as 
this  admission  is,  ranks  amongst  the  highest 
species  of  evidence.  It  has  been  so  held  on 
different  occasions.  It  was  most  truly  stated 
by  Lord  Stowell,  in  the  case  of  Mortimer  v. 
Mortimer,(a) "  that  the  Court  was  inclined  to  view 
'*  confession,  when  not  affected  by  collusion,  as 
**  evidence  of  the  greatest  importance;"  and  the 
grounds  upon  which  the  Court  laid  down  this 
principle  are  too  obvious  to  need  any  explanation. 

Upon  a  comlnnation,  then,  of  all  the  various 
circumstances  of  the  present  case, — Mrs.  Harris' 
want  of  regard  for  her  husband — her  repeatedly 
avowed  attachment  to  Captain  Latouche — ^their 
absence  from  the  rest  of  the  company  during 
the  visit  to  Stanstead  Wood — the  total  want  of 
moral  feeling  on  the  part  of  Mrs.  Harris,  her 
disposition — so  clearly  pourtrayed  by  her  letters 
and  conduct, — if  not  to  devote  herself  to  the 
gratification  of  her  passions,  at  least  to  act  in 
a  manner  inconsistent  with  the  preservation  of 
her  purity  of  mind ;  taking  then,  all  these  cir- 
cumstances into  consideration,  together  with  the 
letters  proved  to  have  been  written  by  Mrs.  Har- 
ris— her  declarations,  her  admissions,  and  tbe 
situation  in  which  Mrs.  Harris  and  Captain  La^ 
touche  were  left  in  the  wood  at  Stanstead, 
amounting,  as  I  have  already  remarked,  almost 
to  an  incipient  act  of  adultery,  the  Court  does 
not  hesitate  in  pronouncing,  that  the  accusatira 
of  adultery,  against  Mrs.  Harris,  has  been  foil} 
and  satisfactorily  substantiated. 

The  Court  has  now  then  to  consider,  whethc 
any  circumstances  have  been  proved  in  the  cas 


(rt)  2  Consistory  Reports,  315. 
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irhich  are  sufficient  to  prevent  the  husband  from      ^^K- 
obtaining  that  remedy  which  the  law,  in  the  ab-      hilIbt 
sence  of  any  such  circumstances,  would  afford    p^^^JJ^'^ 

to  him  ?    Captain  Harris  has  been  accused  of      

cruelty  and  of  criminal  neglect.    These  are  the      ^^^^ 
charges  against  hun,  and  I  must  here  observe      h^""- 
that  the  first  of  those  charges  has  been  intro- 
duced  at  a  late  period  into  the  case.     The 
charge  of  cruelty  was  no  part  of  the  original 
gravamen.    The  citation  states  the  suit  to  have 
been  brought  by  the  wife  for  adultery  alone. 
The  charge  of  cruelty,  therefore,  was  not  pleaded  cmeitj  oaanot 
in  the  libel,  nor  could  it  indeed  have  been  pleaded  ^h\  w?e  b  iL 
responsively  to  the  allegation,  admitted  on  be-  ^^uittl^^.**  ^ 
half  of  the  husband,  charging  Mrs.  Harris  with 
adultery ;  for  there  is  no  point,  as  it  appears  to 
me,  more  settled,  than  that  cruelty  cannot  be 
pleaded  in  bar  of  a  charge  of  adultery.    The 
charge   of  cruelty,  then,   in   this   case    arose 
incidentally  upon  interrogatories  put  to  one  of 
the  witnesses,  viz.  Sarah  Saunders,  the  cook ; 
and  havmg  arisen  in  this  way.  Captain  Harris 
had  no  opportunity  of  defending  himself  against 
it.     As  I  before  observed,  even  if  this  charge 
were  proved,  it  would  not  be  sufficient  to  repel 
the  adultery  committed  by  the  wife ;  and  such 
being  the  case,  the  Court,  I  think,  is  relieved 
from  the  necessity  of  entering  into  a  further  in- 
vestigation of  this  charge. 

With  respect  to  the  next  charge, — that  of 
criminal  neglect,  pleaded  to  have  begun  nearly 
at  the  commencement  of  the  married  life  of 
these  parties,  the  Court — upon  considering  the 
the  whole  of  the  evidence  adduced  in  support  of 
this  charge — is  of  opinion  that  it  is  an  anti- 
quated charge,  and  wholly  unsustained  by  suffi- 
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cient  testimony.  This  charge  is  founded  upon 
the  reception  of  Captain  Vincent — an  old  and 
intimate  friend  of  Captain  Harris — (who  was 
present  at  the  marriage  of  the  parties)^  at  his 
cottage,  at  Fulmer,  after  this  officer  had  been 
confined  with  a  severe  rheumatic  attack.  It  is 
alleged  that  at  this  period  Captain  Harris  was 
guilty  of  criminal  negligence,  by  leaving  his 
wife  in  this  cottage,  which  was  very  small,  alone 
with  Captain  Vincent  for  days  and  nights  toge- 
ther ;  but  it  is  proved  by  Captain  Vincent,  to  whom 
the  Court  does  give  credit,  that  during  his  stay 
with  the  parties  at  Fulmer,  Captain  Harris  never 
slept  away  from  home  on  any  occasion.  The 
Court  is  of  opinion,  then,  that  there  is  no  foun- 
dation for  any  part  of  this  charge ;  nor  does  It 
think  there  is  any  foimdation  for  charging  him 
with  any  want  of  due  consideration  and  cau- 
tion in  regard  to  hisVife's  comfort  and  accommo- 
dation at  a  subsequent  period. 

When  Captain  Harris  was  appointed  to  the 
command  of  the  Hussar  frigate,  his  public  duty 
obliged  him  to  proceed  to  the  West  Indies,  and 
it  is  in  evidence,  that  he  then  left  Mrs.  Harris  liv- 
ing at  Fulmer  Heath,  and  in  the  neighbour- 
hood, and  under  the  protection  of,  her  own  pa- 
rents. Captain  Harris,  therefore,  was  not  to 
blame,  if  a  separation  between  Mrs.  Harris  and 
her  parents  afterwards  became  necessary  und^ 
any  circumstances,  nor  was  it  incumbent  upon 
him  to  grant  permission  for  his  wife  to  proceed  to 
France,  even  if  he  could  have  perceived  or  antici- 
pated the  catastrophe  which  did  occur,  and  which 
induced  the  parents  of  Mrs.  Harris  to  leave  this 
country.  The  conduct  of  Captain  Harris,  there- 
fore, in  this  particular,  does  not,  as  it  appears 
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to  my  mind»  justly  subject  him  to  any  impu- 
tation. 

The  most  serious  consideration,  as  regards 
the  conduct  of  Captain  Harris  towards  his  wife, 
still  remains  behind.  It  has  been  alleged,  and 
it  is  in  proof,  that  Captain  Harris  introduced 
his  wife  to  Mrs.  Cary,  who  was  at  that  time 
actually  living  in  a  situation  which  the  Court 
must  consider  highly  immoral  and  improper, 
and  which  could  not  have  rendered  her  a  fit 
acquaintance  for  the  wife  of  a  British  officer. 

To  what  extent  Captain  Harris  wished  this 
intimacy  to  go  between  his  wife  and  Mrs. 
Cary,  does  not,  I  think,  very  clearly  appear, 
though  it  has  been  a  matter  of  much  discussion. 
It  has  been  contended  on  the  part  of  Captain 
Harris,  that  he  wished  to  restrain  the  acquaint- 
ance within  very  narrow  limits.  But  if  such 
were  his  wishes  on  the  subject,  it  appears  that 
his  conduct  was  not  quite  in  unison  with  them ; 
for  we  find  that  having  introduced  Mrs.  Cary 
to  his  wife  before  he  left  England,  upon  his  re- 
turn from  the  West  Indies,  he  and  Mrs.  Harris 
took  up  their  residence  at  her  house,  where 
they  remained  for  a  considerable  time — it  is 
immaterial  to  state  precisely  how  long,  but  the 
evidence  shows  that  Captain  Harris  and  his 
wife  resided  there  for  several  weeks.  It  is  true, 
that  Captain  Harris  had  been  acquainted  with 
Mrs.  Cary  for  many  years,  and  that  his  bro- 
ther, with  his  children,  was  residing  xmder  the 
same  roof.  ' 

On  this  state  of  facts,  the  next  consideration 
is  the  law  applicable  to  those  facts.  Upon  this 
point,  and  upon  the  inference  arising  from  the 
application  of  the  law  to  such  facts,  I  have  no 
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hesitation  in  saying,  that  the  Court  has  be- 
stowed much  and  painful  consideration.  On 
the  one  hand,  the  Court  is  most  desirous  not  to 
relax  the  obligation,  which  the  law  imposes 
upon  the  husband,  cautiously  to  protect  and 
guard  his  wife  from  all  associations  that  might 
expose  her  purity  to  hazard :  or,  by  lowering 
her  standard  of  female  virtue,  prepare  the  way 
for  the  inroads  of  the  seducer.  If  indeed  the 
Court  is  not  sufficiently  alert  in  maintaining 
the  necessity,  on  the  part  of  the  husband,  of 
jealously  watching  over  the  society,  conduct, 
and  habits  of  his  wife,  it  may  occasion  an 
irreparable  injury  to  the  great  bonds  of  domes* 
tic  happiness  and  peace.  On  the  other  hand, 
the  Court  is  equally  anxious  to  introduce  no 
new  rule  of  law,  and  not  to  strain  any  admitted 
principle  of  law  beyond  those  limits  which  have 
been  affixed  by  the  wisdom  of  its  predecessors, 
and  by  the  Judges  of  superior  coiuts.  If  there 
be  defects  or  inconveniences  in  the  present 
state  of  the  law,  it  is  infinitely  better  they 
should  be  left  apparent  for  the  wisdom  of  com* 
petent  authority  to  remedy,  than  that  individual 
Judges  should  accommodate  the  law  to  their 
own  notions  of  convenience,  and  by  compro- 
mising admitted  principles  leave  all  in  doubt 
and  uncertainty.  The  conduct  of  Captain  Ebr- 
ris  in  introducing  his  wife  to  Mrs.  Cary  has 
been  termed  criminal  neglect,  but  this  ex- 
pression is  much  too  indefinite  to  enable  the 
Court  with  any  precision  to  measure  out  the 
legal  conequences  of  such  conduct. 

The  principle  which  |  find  established,  as 
applicable  to  the  preseiit  case,  is,  that  con- 
nivance and  collusion  destroy  all  claim  to  a 
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remedy  by  way  of  divorce.  This  was  held  in 
the  case  of  "  Forster  v.  Forster,'*  (a)  and  in  a 
Tariety  of  other  cases ;  and  it  is  founded  on  the 
obvious  principle,  that  no  man  has  a  right  to 
ask  relief  from  a  Court  of  Justice  for  an  injury 
which  he  was  chiefly  instrumental  in  eflecting 
himself.  Volenti  nonjit  injuria.  This  princi- 
ple is  very  clearly  established ;  but  what  de- 
gree of  neglect,  however  culpable,  short  of  an 
actual  and  voluntary  exposure  of  the  wife  to  the 
seduction  of  an  adulterer,  would  be  sufficient, 
in  order  to  bar  a  suit  for  divorce  by  reason  of 
adultery,  is  nowhere  laid  down,  at  least  with 
that  distinctness  and  precision  which  would 
furnish  a  safe  guide  for  the  Court  to  act  upon. 
The  Court  certainly  does  not  recollect  any  case 
of  the  kind ;  but  It  can  conceive  that  a  case 
might  arise  of  such  wilfal  neglect,  or  rather  ex- 
posure, as  might,  without  proving  actual  con- 
nivance, possibly  bar  the  husband  of  all  remedy 
by  a  divorce.  A  husband  might  introduce  his 
wife  to  society  so  abandoned,  and  expose  her 
to  risques  so  great,  as  to  render  a  deviation 
from  the  paths  of  chastity  the  most  probable,  if 
not  the  necessary,  consequence.  Under  such 
circumstances,  perhaps,  the  Court  would  not 
wait  for  proof  of  actual  connivance  on  the  part 
of  the  husband,  but  would  hold  him  to  the  con- 
sequences of  his  own  conduct,  when  the  adul- 
terous connexion  arose  from  the  society  and 
temptations  to  which  he  had  introduced  his  wife. 
In  the  present  case,  beyond  the  fact  that 
Mrs.  Cary  was  living  in  a  condition  which  the 
law  can  never  sanction,  however  high  the  con* 
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nexion  may  be,  there  is  nothing  proved  to  her 
disparagement.  There  is  no  evidence  to  show, 
that  through  her  mtroduction,  or  under  her 
roof,  Mrs.  Harris  experienced  any  contamma- 
tion  of  mind  from  loose  conversation,  or  was  ex- 
posed to  the  wiles  of  a  seducer.  The  adultery 
of  which  the  Court  has  pronounced  her  guilty, 
is  wholly  unconnected  with  her  acquaintance 
with  this  lady ;  it  neither  emanated  from  her 
directly  or  indirectly ;  if  it  had,  the  case  might 
be  subject  to  very  different  considerations. 
Under  such  circumstances,  the  Court  feels  it 
too  much  to  presume,  that  to  this  acquaintance 
is  to  be  attributed  Mrs.  Harris'  dereliction  oT 
her  connubial  duties :  It  cannot  find  any  prin- 
ciple or  precedent  which  would  warrant  it  ia 
saying,  that  the  introduction  to  such  an  ac- 
quaintance alone  amounts  to  connivance,  or 
gives  the  wife  a  licence  to  indulge  her  crimmal 
passions  without  affording  to  the  husband  sucb 
relief  as  this  Court  can  administer. 

The  Court  cannot  but  lament  that  Captain 
Harris  should  not  have  entertained  a  nicer 
sense  of  the  delicacy  due  to  the  character  of  his 
wife :  but  It  does  not  conceive  that,  under  all 
the  circumstances,  the  law  visits  his  want  of 
caution  with  so  serious  a  penalty  as  to  leave 
him  without  remedy  for  her  profligacy. 

Taking  then  the  whole  of  this  case  into  con- 
sideration, I  am  of  opinion  that  the  libel  charg- 
ing Captain  Harris  with  adultery  has  not  been 
proved;  but  that  Captain  Harris  has  proved 
the  fact  of  adultery  charged  against  his  wife,  in 
his  allegation,  and  I  therefore  pronounce  that 
he  is  entitled  to  the  sepailation  which  he  prays. 
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This   was   an   appeal   from    the   Consistory  Afacaitj(for 
Court  of  the  diocese  of  Gloucester.     The  suit  to  a  messuage) 
commenced  in  October  1828,  when,  at  the  in-  gnJ^riw^d 
stance  of  Henry  Butt,  one  of  the  churchwardens  °"^"«  contrir- 

.  "^  snce  Riaj  be 

of  the  parish  of  Upton  Saint  Leonard's  in  the  reroked. 
county  of  Gloucester,  a  citation  was  served 
upon  George  Jones,  a  farmer  and  parishioner 
thereof,  calling  upon  him  to  show  cause  **  why 
**  a  certain  faculty,  bearing  date  the  21st  of 
"  August  1828,  and  granted  to  him  for  erecting 
"  and  appropriating  a  seat  or  pew  in  the  parish 
"  church  of  Upton  St.  Leonard's,  should  not  be 
"  annulled." 

On  the  16th  of  January,   1829,  a  libel  and 
exhibit  were  given  in  :  the  libel  pleaded  :  — 

1.  That  Henry  Butt  and  George  Jones  were,        Libei. 
on  the    7th  of  April  ^y*eceding,    duly  elected 
churchwardens  of  the^rish  of  Upton  St.  Leo- 
nard's. 

VOL.   II,  E    E 
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1829.  2.  That   the   population   of  the  parish   was 

Easter      vcFy  great,  and  much  inconvenience  had  been 

4ii^sr»8ion     ^^^  ^  lo^g   \\\\iQ^  felt,    and   complained  of,  for 

want  of  seat  room,  to  remedy  which  the  subject 

of  new  pewing  the  church  had  been  frequently 
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3.  That  George  Jones  now  occupies,  and  hath 
for  some  years  occupied,  a  dwelling-house  and 
estate  called  Wheatley  Court ;  in  right  whereof, 
and  as  appropriated  thereto,  he  hath  been  in 
the  habit  of  using  a  very  commodious  pew  in 
the  said  parish  church. 

4.  That  it  is  the  uniform  practice  of  this 
Court  to  require  that,  previous  to  any  applica- 
tion for  a  faculty  to  erect  and  appropriate  a  pew 
to  a  messuage,  the  minister,  churchwardens,, 
and  parishioners  should  be  convened  in  vestry, 
and  the  sense  of  such  meeting  taken  thereon; 
and  that  no  proclamation  for  a  faculty  shoul 
pass  the  seal  until  a  map  or  plan  of  the  scsaf 
be  thereto  annexed. 

5.  That,  in  this  case,  the  proclamation  issued, 
but  without  a  plan,  and  was  read  in  the  parish 
church,  calling  upon  the  minister,  churchwar- 
dens, and  parishioners  to  show  cause  "  why  a 
**  faculty  should  not  be  granted  to  George  Jones 
"  to  enable  him  to  remove  two  open  pews,  and 
**  erect,  on  the  site  thereof,  a  pew  in  the  said 
**  church." 

6.  That  when  the  proclamation  was  pub- 
lished, the  proposal  in  respect  to  the  said  pews 
had  not  been  submitted  to  the  vestry ;  that  the 
said  two  open  pews  were  used  by  certain  poor 
parishioners ;  and  that  tl^  messuage  to  which  it 
was  intended  to  appropriate  the  new  pew,  had 
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l)een  for  many  years  past,  and  now  was,  occu- 
pied by  Jones'  labourers;  that  immediately 
ipon  the  issuing  of  the  said  proclamation,  the 
[ninister  and  other  parishioners  were  much  ag- 
grieved at  the  proceeding,  and  in  respect  there- 
Df,  convened  a  vestry. 

7.  That  on  the  7  th  of  August  a  vestry  meeting 
iiras  accordingly  held ;  when  Jones  was  remon- 
strated with;  and  on  its  being  proposed  that 
the  propriety  of  new  pewing  the  church  and  pro- 
dding further  seat  room  should  be  considered 
on  the  14th  of  August,  Jones  agreed  that  a 
QOtice  should  be  given  on  Sunday,  10th  of  Au- 
gust, to  that  effect,  and  all  proceedings  upon 
the  proclamation  suspended  till  after  that  day. 

8.  That  just  previous  to  divine  service  on  the 
10th  of  August,  a  paper  writing  was  delivered, 
by  the  desire  of  Mr.  Gardner,  to  Mr.  Butt :  it  was 
as  follows:  "Mr.  George  Jones  wishes  Mr.  Butt 
"  not  to  give  notice  about  the  meeting  to-day." 
That  Butt,  supposing  that  something  had  oc- 
curred to  make  the  day  fixed  for  the  vestry  in- 
convenient to  Jones,  and  that  he  would  fix  a 
future  day,  complied  with  his  request. 

9.  Exhibited  the  paper  writing;  and  pleaded 
that  it  was  in  the  handwriting  of  Thomas  Gard- 
ner, the  deputy  registrar  of  the  diocese  of  Glou- 
cester. 

10.  That  about  a  fortnight  afterwards,  Jones 
told  Butt  that  it  was  Mr.  Gardner  who  had  ad- 
vised the  vestry  meeting  should  not  be  held,  and 
had  written  the  note  in  order  to  put  a  stop  to  it. 

1 1 .  That,  to  the  surprise  of  the  parishioners, 
on  the  22d  of  August  a  workman  was  employed 
by  Jones  to  remove  the  two  pews  and  erect  a 
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1829.       new  pew,  and  he  stated  that  a  faculty  authorised 
Easter       hi  III  SO  to  do  I  that  ou  the  fifst  Suuday  after  the 
4  JSon.    P^^  ^^^  finished,  Jones  and  Gardner  sat  there- 
in during  service,  and  that  Gardner  had  since 
occupied  it.     That  at  a  vestry  meetings  held  on 
the  7th  of  September,  Jones  produced  a  faculty, 
under  the  seal  of  the  episcopal  consistorial  court 
of  Gloucester,  bearing  date  the  22d  of  August 
preceding,  "  authorising  the  removal  of  the  said 
"  two  pews  and  the  erection  of  a  new  one,  and 
**  confirming    the   same,    when    so  erected,   to 
**  George  Jones,  and  the  future  owners  and  oc- 
**  cupiers  of  a  messuage  and  premises,   called 
New  House,  in  the  parish  of  Upton  St.  Leo- 
nard's."    That  Jones  did  not  deny  that  he  haA 
agreed  to  stay  proceedings,  and  he  also  admitted, 
his  conduct  looked  like  deception ;  but  laughed 
with  a  kind  of  exultation  and  said,  *'  they  might 
**  apply  to  the  Bishop  if  they  pleased  to  set 
"  aside  the  faculty,    but    it  was  granted,  and 
"  could  not  now  be  altered." 

12.  That,  on  the  2d  of  October,  a  resolution  of 
vestry  was  passed,  *'  to  apply  to  tlie  ecclesias- 
"  tical  court  in  the  diocese  of  Gloucester  for  a 
**  faculty  to  empower  the  parishioners  of  Upton 
**  St.  Leonard's  to  alter  the  pews  and  sittings  in 
"  their  church  for  the  better  accommodation  of 
"  the  inhabitants,  and  also  to  do  away  the  fa- 
**  culty  obtained  by  Jones.'' 

13.  Exhibits. 

14.  That,  in  respect  to  the  grant  of.  this  fa- 
culty, Gardner  had  acted  contrary  to  the  injunc- 
tions of  the  123d  canon. 

15.  Exhibited  the  Faculty. 

16.  That  twenty-two  days  only  elapsed  be- 
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tween  the  proclamation  for  the  faculty,  and  the 
grant  thereof. 

17  and  18.  Formal  articles. 

19.  That  the  faculty  heretofore  granted  to 
George  Jones,  as  aforesaid,  might  be  annulled 
and  rescinded,  and  that  Jones  be  condemned  in 
costs. 
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Before  this  libel  was  admitted,  an  allegation     Aiiegaiion. 
on  the  part  of  Jones  was  given  in  :  it  set  forth  : 

1.  That  the  libel  was  frivolous  and  vexatious. 

2.  That  he,  Jones,  was  the  owner  and  occupier 
of  a  messuage  and  good  estate  in  the  parish  of 
Upton ;  and  that  the  faculty  was  to  enable  him 
to  take  down  two  open  seats  occupied  by  pau- 
pers, and,  in  lieu  thereof,  secure  one  for  the 
use  of  the  present  and  future  inhabitants  of  the 
said  mansion  and  estate,  he  and  they  having  no 
seat  or  other  place  in  the  church  belonging 
thereto. 

3.  4,  and  5.  That  the  proclamation  duly  is- 
sued ;  was  aflSxed  to  the  church  door,  publicly 
read,  and  duly  certified  by  the  officiating  minis- 
ter of  the  parish  :  and,  after  the  usual  proceed- 
ings, the  faculty  was  decreed. 

6.  That  it  being  stated  in  the  proclamation 
that  the  expences  of  removing  and  erecting  the 
said  pew  would  be  defrayed  by  George  Jones, 
and  not  by  the  parishioners,  a  vestry  meeting 
was  unnecessary. 

7.  That  no  opposition  having  been  offered  to 
the  grant  of  the  faculty,  and  it  having  been 
granted  in  the  proper  and  legal  terms,  it  was. 
not  competent  to  the  judge  to  rescind  or  revoke 
the  same. 
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On  the  12th  of  March,  the  Judge  having  heard 
objections  on  both  sides,  rejected  the  libel  and 
Jones.       allegation,  and  condemned  Butt  in  costs.   From 
this  decree  the  present  appeal  was  instituted. 

Dodson  and  Addams  for  the  Respondent. 

A  Faculty  once  granted  by  a  competent  court 
cannot  be  revoked  by  the  authority  of  the  same 
court.     In  Fuller  v.  Lane,  it  was  held,  "  that  a 
faculty,  once  issued,  is   good  and  valid  even 
against  the  Ordinary  himself."  (a)    A  faculty 
is  analogous  to  a  grant  of  administration, — if* 
decreed  to  a  wrong  person  the  grant  may  be 
repealed  ;  but 'if  to  a  person  duly  entitled,  th^ 
Ck)urt  cannot  revoke  and  issue  it  to  another  iik. 
equal  degree,  though  the  second  applicant  may^ 
be  more  fit.     Much  inconvenience  would  arise 
if  a  faculty,   once   granted  by  competent  au- 
thority, should  be  annulled.     We  admit  that  if 
the  second  article  of  the  libel  were  proved,  it 
would  furnish   good  reasons  why  the  present 
faculty  should    not,    originally,    have   issued, 
but  they  cannot   avail  for  the  purpose  of  re- 
voking it. 

Per  Curiam. 
For  the  purposes  of  the  present  question,  I 
must  take  the  libel  as  true  ;  but  not  the  allega- 
tion,—  that  is  given  loco  respomi,  and  is  merely 

(a)  2  Ada.  431. 
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equal  to  verbal  statement.  The  faculty,  in  this  i»"-29. 
case,  I  perceive,  is  annexed  to  a  messuage ;  is  eTm^er 
there  any  modern  instance  of  an  annexation  of    ^Jl^^: 

•^  4tu  Sesmon. 

a  pew  by  faculty  to  a  messuage?  No  grant 
of  that  kind,  I  apprehend,  has  been  made,  in 
modem  times,  by  the  superior  Court.  ^^^^' 

Argument  resumed. 

Though  the  Court  has,  on  several  occasions, 
laid  down  the  proper  and  correct  mode  of  grant- 
ing faculties  for  pews,  yet  it  has  never  gone  so 
far  as  to  decide,  that  if  granted  in  another  form, 
the  faculties  would  not  be  valid. 

The  King's  Advocate  and  Ltishin-gton^ — for 
the  Appellant, — were  stopped  by  the  Court. 

Judgment. 

Sir  John  Nicholl. 

This  is  an  appeal  from  the  Consistory  Court 
of  Gloucester,  where  the  suit  was  instituted  in 
order  to  revoke  a  faculty ;  a  libel  was  there 
offered  stating  grounds  to  induce  the  Court  to 
annul  it,  and  the  defendant,  instead  of  object- 
ing ore  tenus  by  his  counsel  or  proctor,  to  the 
admissibility  of  that  libel,  gave  in  an  allega- 
tion setting  forth,  in  the  shape  of  a  written 
statement,  his  grounds  of  opposition.  The 
Judge  of  the  Court  below,  after  deliberating, 
rejected  the  whole  proceedings,  and  thereby 
confirmed  the  faculty:  from  this  decision  the 
present  appeal  has  been  prosecuted. 

For  the  purpose  of  considering  the  admissibi- 
lity of  the  original  libel,  the  matters  tlierein  al- 
ledged  must  be  taken  as  true ;   and  then  the 
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question  is,  whether,  if  they  be  true,  this  fa- 
culty ought  to  be  revoked  ;  and  I  am  of  opinion 
that  it  ought  to  be  revoked  on  account,  both 
of  the  extent  of  the  grant,  and  of  the  irregular 
mode  in  which  it  has  been  obtained. 

Faculties  are  to  be  granted  at  the  discretion 
of  the  Ordinary,  but  it  must  be  a  sound  discre- 
tion, having  a  due  regard  to  times  and  circum- 
stances, and  to  the  rights  and  interests  of  all 
parties  concerned :  if  an  unsound  discretion  be 
exercised,  a  party  may  appeal  to  a  superior 
tribunal. 

Here  the  faculty,  at  least  primd  facie^  is  un- 
usual and  vicious ;  it  appropriates  a  seat  to  a  mes- 
suage by  taking  down  two  pews  wliere  the  poor 
were  accommodated .  Now  all  pews  are  for  the 
accommodation  of  the  whole  parish,  although, 
in  ancient  times,  they  seem  to  have  been  some- 
times appropriated  by  faculty  to  a  messuage, 
yet,  in  modern  times,  the  utmost  extent  granted 
is,  "  to  a  man  and  his  family  so  long  as  they 
**  continue  inhabitants  of  the  parish."  The 
view  taken  by  the  Court  of  the  general  law  and 
general  doctrine  on  this  subject  was  stated  in 
the  case  of  Fuller  v.  Lane  (a) ;  and  the  Court 
sees  no  reason  to  depart  from  the  opinion  It 
then  expressed. 

In  the  present  times,  and  with  the  increased 
population  of  the  country,  a  parish  must  be  very 
singularly  circumstanced  to  induce  and  justify 
an  Ordinary  in  granting  a  faculty  of  any  sort 
for  a  pew,  so  as  to  preclude  the  parish  from  im- 
proving the  church-accommodation,  particularly 
for  the  lower  classes :  but,  here,  the  Chancellor 
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of  Gloucester  does  not  appear  to  have  made  any 
inquiry  into  the  special  state  of  the  parish  and 
its  church-room  ;  but  upon  a  formal  proclama- 
tion, or  decree  with  intimation,  having  issued — 
being  read  in  church  —  affixed  to  the  church- 
door —  returned  into  court — and  no  appearance 
HOT  opposition  given,  this  faculty  was  granted, 
and  to  this  great  extent,  which,  in  modern  times 
1  repeat,  is  become  quite  obsolete  and  injurious. 
Moreover,  it  is  stated  in  the  libel,  that  the  parish 
is  very  populous ;  that  the  parishioners  are  de- 
sirous of  altering  the  church  for  the  purpose  of 
affording  more   accommodation,   and  that  the 
two  open  pews,  allowed  to  be  taken  down  and 
removed,  were  occupied  by  the  poor :  yet,  not- 
withstanding all  this,  and  without  inquiring  into 
these  matters,  the  Court  granted  the  faculty. 
The  vigilance  and  sound  discretion  of  the  Judge 
have  been  surprized :   and  from  some  circum- 
stances alleged  in  the  libel,  it  would  seem  that 
his  deputy-registrar  has  been  a  party  in  putting 
that  surprise  upon  him. 

By  whom  also  was  this  faculty  obtained  ?  By 
Jones,  at  the  time  he  was  one  of  the  church- 
wardens, and,  as  such,  a  sort  of  trustee  and 
guardian  whom  it  especially  behoved  to  protect 
the  interests  of  the  parish  at  large,  and  not,  in 
this  manner,  obtain  a  special  grant  for  his  own 
exclusive  benefit. 

To  what  messuage  is  the  pew  to  be  appropri- 
ated? Not  to  thehouse  in  which  Jones  resides,  but 
to  a  farm  in  which  one  of  his  labourers  is  placed; 
nor  is  it  for  his  necessary  accommodation  ;  for 
he  has  another  seat  appropriated  to  the  house 
in  which  he  and  his  family  dwell. 
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And  how  was  this  faculty  obtained  ?  Not  by 
any  prior  consent  of  the  parish  in  vestry,  nor 
real  acquiescence  on  their  part ;  but  on  a  mere 
formal  proclamation,  the  nature  of  which  few  of 
the  inhabitants  would  understand  as  binding 
them  to  a  real  consent.  However,  the  fact  is, 
that  when  it  came  to  the  knowledge  of  the  patrish- 
ioners,  they  proposed  calling  a  vestry;  they 
met  on  the  7th  of  August;  Jones  undertook  to 
postpone  the  proceedings  ;  a  notice  of  a  vestry 
to  be  convened  on  tlie  14th,  was  fixed  to  be  an- 
nounced on  Sunday  the  10th,  which,  by  the  advice 
of  the  deputy-registrar,  Jones  procured  to  be  stop- 
ped ;  and  in  the  mean  time  by  the  contrivance 
of  the  same  individual,  the  faculty  passed  the 
seal.  If  that  part  of  the  history  of  this  trans- 
action be  accurately  stated,  this  faculty  was 
fraudulently  and  surreptitiously  obtained :  and  if 
the  whole  be  true,  the  deputy-registrar  ouglit  to 
be  removed  from  his  office :  —  that,  however,  is 
not  the  object  of  the  present  proceedings. 


The  question  for  my  consideration  is,  whether 
upon  the  matters  here  stated,  this  faculty  ought  to 
be  revoked ;  and  upon  that  question  there  seems 
to  be  no  room  for  judicial  doubt :  and  if  the  aver- 
ments are  likely  to  be  proved,  the  Respondent  will 
do  well  to  give  an  affirmative  issue,  and,  before 
they  become  heavier,  to  pay  all  the  costs  that 
have  been  incurred.  If,  indeed,  he  has  acted 
upon  the  suggestions,  and  under  the  advice  of 
the  deputy-registrar,  they  must  settle  the  mat- 
ter of  costs  between  themselves ;  but  it  is  my 
duty  to  pronounce  for  the  appeal,  and  to  admit 
the  libel.     I  shall  also  give  the  costs  of  the  ap- 
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peal,  reserving  the  costs  in  the  court  below  to 
the  hearing  of  the  cause. 


On  the  first  session  of  Trinity  Term  an  affirm- 
ative issue  was  given  to  the  libel ;  when  the 
Court  condemned  the  Respondent  in  the  costs 
incurred  in  the  Court  of  Gloucester,  and  decreed 
a  monition  against  him  to  restore  the  pews  that 
he  had  caused  to  be  removed. 
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GLYNN  V.  OGLANDER. 


On  Admission  of  an  Allegation. 


Jane  Mary  Oglander,  late  of  Oxford,  diecL 
on  the  27th  of  January,  1829,  a  widow.     She  left 
her  last  will  bearing  date  the  21st  of  November, 
1825,  and  also  a  testamentary  paper  writing  of 
the  tenor  following : — 

**  My  dear  Sir, 
"  Wish  to  contribute  something  to  those  poor 
**  children  of  the  two   destitute  families  I  do 
**  beg  you  to  in  the  bes   mode  of  doing  so  I 
"  would  sell  out  5000 


[The  remaining  three  lines  could  not  be  de- 
ciphered with  accuracy;  but  they  were  con- 
jectured to  be:  — "  thousand  pounds  for  that 
"  purpose,  which  I  beg  you  to  divide  between 
"  them.  I  rejoice  that  the  Hays  will  be  here  so 
"  soon."] 

*'  Much  yours, 

"  J.  M.  O." 
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'*  Female  children  or  all  tlie  children  (a)  of       1829. 
**  Robert    Bathurst    and    Mrs.    De   Crespigny      E^g^ER 

3  per  cents  Term. 

*'  500  or  {h)  5000  ^  stock  to  be  sold  for  their    2nd  Seifion. 
"  benefit."  ^T^h 

Superscribed  oglandbr. 

"  Wm.  Bragge,  Esq." 

This  paper  writing  was  propounded  as  a  co- 
dicil by  Susanna  Margaret  Glynn,  an  executrix 
of  the  deceased's  will.  The  allegation,  in  sub- 
stance, pleaded : — 

1.  The  death  of  Mrs.  Oglander ;  and  that  by 
her  will,  dated  the  21st  of  November,  1825,  she 
specifically  bequeathed  £  1 690  four  per  cents.; 
£33,500  three  per  cent,  reduced  annuities,  leav- 
ing £6100  of  the  same  stock,  and  the  residue  of 
her  other  effects,  being  at  the  date  of  her  will, 
about  £4000,  chargeable  under  her  will,  withan- 

.nuities  of  £175 ;  and  other  legacies  and  charges, 
to  Frances  Dorothea  Oglander  and  Susanna 
Margaret  Glynn.  That,  after  the  date  of  the 
will,  she  invested,  in  the  three  per  cent,  reduced 
annuities,  about  £3000. 

2.  That  the  Reverend  Robert  Bathurst  died 
suddenly  on  the  24th  of  December,  J  828,  leaving 
a  widow,  two  sons,  and  eight  daughters,  almost 
destitute ;  that  Mrs.  De  Crespigny  (Mr.  Ba- 
thurst's  sister)  the  god-daughter  of  Mrs.  Og- 
lander, was  also  in  distressed  circumstances, 
and  had  two  infant  sons  and  was  pregnant  at 
the  time  of  the  deceased's  death.  That  on  the 
12th  or  13 til  of  January  last,  the  deceased  ex- 

(a,  h)  The  words  and  figures  in  italics  were  struck  through 
with  a  pen.     See  the  4th  article  of  the  allegation. 
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pressed,  to  Mr.  Bragge,  their  consin,  compas- 
sion for  the  destitute  condition  of  the  two 
families. 

3.  That  on  the  16th  of  January  the  deceased, 
who  was  in  the  72d  year  of  her  age,  having  been 
previously  indisposed,  was  confined  to  her  bed ; 
Miss  Gray,  her  friend,  attending  her.  That  on 
the  evening  of  the  25th,  the  deceased  desired 
writing  materials  to  be  brought  to  her ;  that  she 
was  raised  in  bed,  and  then  wrote  part  of  the 
paper  writing  propounded,  which  by  her  direc- 
tions. Miss  Gray  sealed  and  addressed  to  Mr. 
Bragge,  the  deceased  observing,  "  that  it  was 
''  not  so  urgent  as  to  be  sent  immediately ;  that 
"  to-morrow  morning  would  be  time  enough.*' 

4.  That  on  the  morning  of  the  26th,  Mr. 
Bragge  called,  and  requested  Miss  Gray  to  in- 
form the  deceased  that  he  required  further  in- 
structions ;  that  the  deceased  declined  seeing 
Mr.  Bragge,  but  informed  him  through  Miss 
Gray  **  that  the  money  was  intended  for  the 
**  two  poor  families  of  the  late  Robert  Bathurst 
"  and  Mrs.  De  Crespigny  ;"  that  Miss  Gray 
then  wrote  in  Mr.  Bragge's  presence,  at  the 
foot  of  the  deceased's  note,  "  female  children 
"  or  all  the  children  of  Robert  Bathurst  and 
**  Mrs.  De  Crespigny  500  or  5000  stock  to  be 
"  sold  for  their  benefit ;"  which  memorandum 
she  afterwards  altered,  by  erasures  and  by  an 
interlineation,  upon  further  inquiries  of,  and 
explanations  from,  the  deceased.  That  the  de- 
ceased then  directed  Mr.  Bragge  to  send  for  a 
power  of  attorney  for  the  sale  of  the  stock ;  and 
added, "  T  feel  most  for  the  poor  Robert  Bathursts ; 
**  but  Caroline  (Mrs.  De  Crespigny)  is  my  god- 
"  daughter :"  and  in  the  afternoon  of  the  same 
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day,  alluding  to  same  subject,  she  said,  "  the 
*'  stocks  are  very  high,  it  will  produce  a  good 
**  sum."  It  was  further  pleaded,  that  the  de- 
ceased (it  was  believed)  did  not,  neither  did  Mr. 
Bragge,  nor  Miss  Gray,  know,  that  Mrs.  De 
Crespigny  had  not  a  female  child. 

5.  That  tlie  deceased  thought  her  illness  likely 
to  be  of  long  continuance ;  that  she  gradually 
became  weaker,  and  died  about  six  o'clock  on 
the  following  morning,  viz.  the  27th  of  January. 
That  on  the  26th,  JVIr.  Bragge  wrote  to  Snow  & 
Co.,  the  deceased's  bankers,  for  a  power  of  at- 
torney, which  arrived  by  return  of  post. 

6.  Pleaded  the  hand- writing  of  the  deceased  ; 
and  exhibited  Mr.  Bragge's  letter  and  the  power 
of  attorney.  The  allegation  concluded  with  a 
prayer,  that  the  paper  writing  propounded  might 
be  pronounced  for  as  a  codicil  to  the  deceased's 
will. 
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Lushington  for  the  allegation. 

The  King's  Advocate  contrA. 

« 
Judgment. 

Sir  John  Nicholl. 
Ck)nsiderable  difficulties  present  themselves  in 
this  case,  arising  from  the  form  and  contents  of 
the  instrument  propounded.  Courts  of  probate 
have  gone  considerable  lengths  to  give  effect  to 
instruments,  as  testamentary,  notwithstanding 
their  form,  where  the  intention,  that  they  should 
take  effect  upon  death,  has  been  manifest.  But 
I  do  not  recollect  a  case,  (and  the  learned  Coun- 
sel in  support  of  the  allegation  admits  he  is 
not  able  to  point  one  out,)  where  a  paper,  not 
made  to  depend  on  that  event  as  necessary  to 
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give   it  consummation,   has  been   admitted  to 
probate. 

Here,  the  paper  propounded  is  in  the  form  of 
a  letter  to  a  friend,  the  writer  wishing  to  do 
something  for  the  benefit  of  two  families  who 
are  there  mentioned.  The  instrument  itself  is 
hardly  intelligible  for  that  purpose ;  but,  inde- 
pendent of  that  circumstance,  the  whole  history 
and  extrinsic  evidence,  as  laid  in  the  plea,  show 
that  it  was  not  a  testamentary  act,  but  a  sale 
of  stock  for  some  immediate  purpose,  and  to 
take  place  inter  vivos.  If  the  former  were  in- 
tended, why  should  the  deceased  have  directed 
a  power  of  attorney  to  be  sent  for  ?  The  parol  de- 
clarations, pleaded  in  the  fourth  article,  are  full 
and  detailed ;  but  they  are  of  no  effect  except  as 
explanatory  of  the  objects  and  amount  of  her  in- 
tended bounty :  the  character  of  the  paper  must 
depend  on  the  paper  itself ;  it  is  not  addressed 
to  her  executors;  it  has  no  reference  to  the 
will ;  no  reference  to  her  death.  The  whole 
tenor  of  the  conversations  and  explanations  is, 
that  the  benefit  was  intended  as  a  present  gift. 

There  are  some  circumstances  in  this  case 
from  which  the  Court  would  feel  strongly  dis- 
posed to  wish  It  could  give  effect  to  the  instru- 
ment propounded  ;  but  the  Court  must  indulge 
no  such  wishes  at  the  expense  of  the  residuary 
legatee.  To  pronounce  for  this  paper  would 
be  going  a  step  beyond  any  former  case.  An 
instrument,  conveying  a  ^benefit,  whatever  form 
it  may  assume,  if  it  has  the  character  of  a 
testamentary  paper  to  be  consummated  by 
death,  may  be  admitted  to  probate,  (a)     In  the 


(a)  See  Mastennan  r.  Maberly,  supdl,  2;)5.  et  $eq. 
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present  instance,  the  whole  substance  of  the 
transaction  is  to  sell  stock  for  the  benefit  of  the 
parties  named  in  the  paper ;  and  this  sale  is  to 
take  place  not  by  her  executors,  but  by  herself ; 
not  on  her  death,  but  immediately — as  soon  as 
the  power  of  attorney  could  eflfect  it.  Upon 
these  grounds  I  cannot  consider  this  paper  as 
testamentary ;  and,  I  therefore,  reject  the  alle- 
gation. 

Allegation  rejected. 
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Robert  Thomas,  late  of  Fleet  Street,  Silk 
Mercer,  the  party  deceased,  died  on  the  16th 
of  January,  1828 :  and  the  present  suit  was 
instituted  by  Thomas  Groom  and  Robert  Evans, 
executors  named  in  a  will  of  the  deceased  bear- 
ing date  the  4th  of  July,  1826,  against  John 
Thomas,  brother,  and  Thomas  Thomas,  nephew 
of  the  deceased,  two  of  the  executors  named  in 
a  former  will  dated  the  27th  of  August  1825. 

Lushington  and  Pickard  in  support  of  the 
will,  dated  the  4th  of  July,  1826. 

The  King's  Advocate  and  Addams,  contr^. 

Judgment. 

Sir  John  Nicholl. 

The  point  in  this  cause  is  the  sanity  or  in- 
sanity of  the  testator,  a  sort  of  case  which  al- 
ways depends  on  its  own   particular  circum- 

F  F 
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stances.  The  principle  of  law  applicable  to 
such  a  question  admits  of  no  controversy. 
Every  person  is  presumed  to  be  sane  until  it  is 
shown  that  he  has  become  insane :  the  pre- 
sumption then  chane^es  :  it  is  presumed  that 
he  continues  of  unsound  mind,  and  the  party 
setting  up  any  instrument  executed  after  in- 
sanity has  manifested  itself,  has  the  burthen  of 
proof  cast  upon  him:  he  must  show  recoverj% 
and  he  must  show  not  merely  that  the  party, 
whose  act  is  the  subject  of  inquiry,  was  restored 
to  a  state  of  cahuness,  and  to  the  ability  of  hold- 
ing rational  conversation  on  some  topics,  but 
that  his  mind,  havincj  shaken  off  the  disease, 
was  again  become  perfect,  was  sound  upon  all 
subjects,  and  that  no  delusion  remained. 

It  is  sometimes  supposed  that  rules  respect- 
ing testamentary  law  prevail  in  this  court  dif- 
ferent from  the  principles  held  in  other  courts ; 
but  that  is  not  so :  and,  to  show  the  concur- 
rence of  opinion  in  all  courts  upon  the  present 
subject,  I  will  refer  at  some  length  to  the  re- 
port of  the  case  of  the  Attorney  General  v. 
Parnther.  (a)  The  very  marginal  title,  **  general 
principles  on  cases  of  insanity,"  shows,  that 
the  observations  contained  in  it,  are  of  very  ex- 
tended applicability. 

The  case  stated,  "  that  Frances  Barker,  by 
"  power  of  attorney  duly  executed  on  the  14tli 
"of  December,  1780,  im powered  John  Barker, 
**  her  late  husband,  to  receive  certain  dividends; 
'*  that  before  that  day  she  was  of  unsound  mind, 
**  had  ever  since  continued  so,  and  was  kept  in 
"  confinement ;    that  the  husband  received  the 


(a)  3  Brown's  C.C.  441. 
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"  divideDds,  made  his  will,  and  appointed  the 
"  defendant  executor  ;  that  a  commission  of  lu- 
"  nacy  had  issued  against  Frances  Barker,  and 
**  that  it  was  found  she  had  been  a  lunatic, 
"  without  lucid  intervals,  from  the  1 7th  of  De- 
"  cember  178;?." 

So  that  this  verdict  did  not  embrace  the  time 
when  the  power  of  attorney  was  made,  the 
validity  of  which  was  in  dispute. 

"  The  prayer  was,  for  an  account  of  the  di- 
"  vidends  received  by  the  late  husband  under 
"  the  letter  of  attorney :  and  the  defendants 
"  admitted  that  they  knew  Frances  Barker  had 
"  been  occasionally,  before  the  execution  of  the 
**  power  of  attorney,  disordered  in  her  mind, 
"  but  that  she  appeared  to  the  subscribing  wit- 
"  nessess,  at  the  execution  thereof,  to  have  the 
'*  use  and  enjoyment  of  her  senses  and  mental 
"  faculties  sufficiently  strong  to  fully  under- 
"  stand  and  comprehend  the  nature  of  the  acts 
"  she  then  did ;  and  that  before  she  executed 
"  it,  they  explained  the  nature  and  effect  of  it, 
**  and  expressly  asked  her  if  she  did  it  with  her 
"  free  will  and  consent,  which  she  readily  an- 
"  swered  she  did.  —  On  an  issue  at  law  being 
"  directed,  the  cause  was  tried  before  Lord 
"  Kenyon  and  a  special  jury.  A  great  deal  of 
"  evidence  was  given,  by  Mrs.  Barker's  attend- 
"  ants,  to  prove  general  derangement,  though 
"  with^  intervals  of  sense.  On  the  other  hand, 
"  her  being  perfectly  sound  and  competent  at 
**  the  time  of  the  execution  of  the  instrument 
"  was  spoken  to  by  the  subscribing  witnesses 
"  and  others,  in  habits  of  intimacy  with  her, 
"  that  she  had  also  frequent  intervals  in  which 
'*  she  was  perfectly  competent  to  do  any  ra- 

F  r  2 


18*29. 

Easter 

Term, 

4tli  Session. 


Groum 

V, 

Thomas. 


0 


CASES    DETERMINED    IN    THE 


1029. 

Easter 

Term, 

4  th  Session. 


Groom 
Thomas. 


lo  eiTil  ioiti 
the  law  avoidi 
every  aot  done 
doring  the 
period  of 
Innacj,  even 
tbongh  soch 
act  oanoot  be 
eonneoted  with 
the  infloence 
of  the  insanitj. 


"  tional  act."  There  was,  therefore,  strong 
evideace  of  general  competency,  and  of  the  ab- 
sence of  derangement  when  the  instrument  was 
executed :  and  the  jury,  without  hesitation, 
found  that  Mrs.  Barker  was  of  perfectly  sound 
mind  at  the  execution  of  the  power  of  attorney. 
Lord  Kenyon,  however,  diflfered  from  the  jury  : 
he  thought  there  was  not  proof  of  a  sound  mind ; 
and  upon  an  application  for  a  new  trial,  the 
case  was  very  elaborately  argued;  and  in  deliver- 
ing his  opinion,  Lord  Chancellor  Thurlow  en- 
tered very  fully  into  the  question  ;  a  new  trial 
was  granted;  and  upon  the  second  trial,  the 
instrument  was  held  to  be  invalid,  (a) 

The  case,  then,  of  the  Attorney  General  v. 
Parnther  clearly  shows,  that  Lord  Kenyon 
(who  differed  from  the  jury),  and  Lord  Thurlow 
(sitting  in  a  court  of  equity)  two  great  authorities 
— laid  down  principles  and  doctrines  precisely 
such  as  are  held  in  these  Courts,  and  must  go- 
vern the  case  before  me.  Another  rule  of  law 
is,  that,  in  civil  suits,  it  is  not  necessary  to 
trace  or  connect  the  morbid  imagination  with 
the  act  itself.  If  the  mind  is  unsound,  the  act 
is  void.  The  law  avoids  every  act  of  the  luna- 
tic during  the  period  of  the  lunacy,  although 
the  act  to  be  avoided  cannot  be  connect- 
ed with  the  influence  of  the  insanity,  and  may 
be  proper  in  itself.  This,  indeed,  is  also  to  be 
collected  from  the  case  that  I  have  already 
quoted. 

In  the  present  instance  the  fact  is  admitted 
and  is  proved,  that  the  deceased  had  been  ac- 


(a)  The  Court  read,  nearly  verbatim,  Lord  Thurlow's  Jodg- 
naent ;  as  reported  in  Brown's  Chancery  Cases,  vol.  iii.  p.  44S 
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tually  insane  before  any  testamentary  act  was 
done,  or,  as  far  as  appears,  ever  was  proposed 
by  him.  In  the  spring  of  1825,  being  subject 
to  fits  he  became  so  deranged,  that  he  was 
attended  by  a  keeper  procured  from  a  lunatic 
asylum.  The  question,  then,  is,  whether  before 
the  testamentary  acts  he  had  recovered  a  state 
of  sound  and  perfect  mind  :  for  becoming  calm 
80  as  no  longer  to  require  restraint  and  coer- 
cion ;  and  being  so  far  rational  as  to  be  able  to 
converse  sensibly  upon  many  or  even  most  to- 
pics will  not  be  sufficiently  conclusive.  There 
are  many  persons  decidedly  lunatic  who  yet 
have  the  entire  dominion  over  themselves  and 
their  afiairs,  and  pass  in  ordinary  society  as 
persons  of  perfectly  sound  mind.  Was  this  de- 
ceased, then,  completely  restored  ? 

The  deceased  was  Robert  Thomas  ;  he  died  in 
January,  1828,  leaving  a  widow,  no  children, 
three  brothers,  two  sisters,  two  nephews  and  a 
niece  by  a  deceased  brother.  His  real  property 
is  estimated  at  2500/.,  and  his  personalty  at 
5000/. :  this  property  was  acquired  by  him  in 
trade  as  a  haberdasher  in  Fleet  Street,  which 
business  latterly  had  been  managed  by  his  ne- 
phew Thomas  Thomas.  John,  the  deceased's 
brother,  is  his  heir  at  law. 

The  will  propounded  by  Groom  and  Evans, 
the  executors,  is  dated  the  4th  of  July  1826, 
and  it  is  opposed  by  his  brother  John,  and  his 
nephew  Thomas  two  of  the  executors  named  in 
a  former  will  of  the  27th  of  August,  1825  :  that 
former  will  is  in  a  cancelled  state,  and  was  so 
cancelled  when  the  deceased  executed  the  lat- 
ter will :  the  former  will  is  not  propounded  as 
against  the  widow  and  other  next  of  kin. 
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"  in  the  latter  part  of  the  month  of  July  in  the  i^*^^- 
**  said  year  :  the  deponent  attended  him  on  ac-  easter 
"  count  of  eruptions  and  sores  which  he  had  4y,''iJ^"";„ 
*'  about  him,  and  not  on  account  of  the  fits  to 
**  which  the  deceased  was  also  subject,  as  the 
"  deponent  understood  at  the  time,  but  cannot  thomas. 
**  depose  thereto,  as  he  never  saw  him  in  any 
•*  such  fit  or  under  the  immediate  effects  of  epi- 
"  leptic  attacks,  though  from  his  knowledge  of 
*'  the  constitution  and  habit  of  body  of  the  de- 
"  ceased,  the  deponent  apprehends  the  de« 
"  ceased  was  subject  to  determination  of  blood  to 
*•  the  head  which  rendered  him  liable  to  fits ; 
*'  that  during  the  whole  of  his  attendance  upon 
**  the  deceased,  as  aforesaid,  the  deceased  was 
**  in  a  state  of  mental  derangement  and  insane, 
"  although  during  the  latter  part  of  it,  just  pre- 
vious to  his  going  to  Richmond,  he  was  more 
tranquil  in  his  mind  than  before.  The  de- 
ceased during  such  period  laboured  under 
"  delusion  of  mind ;  he  imagined  he  was  haunt- 
"  ed  by  a  fiend,  and  he  had  a  perverted  appre- 
"  hension  of  facts  before  him  :  the  deponent  did 
"  not  again  professionally  attend  the  deceased 
"  from  the  aforesaid  month  of  July,  until  the 
latter  end  of  September  1826,  and  only  once 
saw  him  during  the  intervening  time,  which 
"  was  very  shortly  before  and  within  a  few  days, 
**  as  he  now  best  recollects,  of  the  29th  of  Sep- 
**  tember,  when  the  deceased  called  alone  on  the 
••  deponent  in  Lincoln's  Inn  Fields,  and  of  his 
**  own  accord,  gave  the  deponent  a  cheque  on 
**  his  bankers  for  the  sum  of  five  pounds  in  part 
"  payment  of  the  deponent's  previous  profes- 
*•  sional  attendance  on  him,  for  which  the  de- 
ponent had  not  received  his  fees :  the  deceased 
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''  only  remained  a  few  minutes  on  that  occasion 
''  with  the  deponent,  and  nothing  passed  of 
"  any  moment:  the  deceased  only  gave  the 
*'  cheque  and  talked  of  his  complaints.''  [The 
witness  afterwards  refers  to  his  books,  and  on 
interrogatory,  corrects  the  date,  and  says  it  was 
on  the  10th  of  May,  1820,  that  he  received 
this  cheque.]  "  The  deponent  further  saith 
*'  that  he  again  attended  the  deceased  on  or 
**  about  the  29th  of  September.  The  deceased 
"  was  then  resident  in  lodgings  in  Hyde  Street 
"  Bloomsbury,  and  from  thence  the  deponent 
**  continued  to  attend  him  so  long  as  he  remain- 
*'  ed  there,  and  subsequently  at  the  house  of 
**  Mrs.  Chevalier  in  South  Audley  Street,  to 
"  which  place  he  removed,  and  also  at  Penton- 
'*  ville,  (where  he  resided  in  lodgings,  after  he 
"  quitted  Mrs.  Chevalier,)  until  February  1827. 
**  During  the  said  period,  [that  is,  from  the 
**  latter  end  of  September,  1826]  the  de- 
**  ponent  attended  him  twice  each  week  on  an 
**  average  :  the  deceased  did  not  on  any  occa- 
''  sion,  during  the  last  mentioned  period  that 
**  deponent  attended  on  him,  exhibit  any  symp- 
''  toms  of  insanity  :  on  all  the  occasions  that 
^'  deponent  saw  him  in  the  said  several  lodgmgs, 
**  and  on  the  aforesaid  occasion  when  he  called 
"  on  the  deponent,  he,  the  deceased,  conducted 
*'  himself  and  talked  and  discoursed  in  a  rati- 
''  onal  manner  and  was  in  the  full  possession 
**  of  his  mental  faculties."  All  this,  it  must  be 
remembered,  was  long  subsequent  to  the  exe- 
cution of  the  latter  will.  He  says  further: 
*'  The  deceased  was  a  passionate  and  irritable 
"  man,  and  in  the  habit  of  expressing  himself 
^'  impetuously  with  respect  to  other  persons  in 
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**  his  conversation,  but  the  deponent  never 
"  observed  him  to  be  violent  in  his  conduct 
"  and  behaviour ;  he  was  usually  in  a  state  of 
nervous  excitement,  especially  if  any  subject 
likely  to  make  an  impression  on  his  nerves 
was  brought  forward  :  the  deponent  observed 
**  him  particularly  excited  on  some  occasions 
**  when  he  spoke  of  his  wife  (Elizabeth  Tho- 
^*  mas),  and  also  on  other  occasions  when  he 
**  spoke  of  his  brother  John  Thomas." 

On  this  account  several  observations  arise. 
Mr.  Vincent  did  not  attend  the  deceased  for 
mental  disorders,  but  as  a  surgeon  for  bodily 
disorders:  from  July  1825  to  September  1826 
he  never  saw  the  deceased,  except  at  one  very 
short  interview.  This  period  includes  both 
wills.  The  deceased  was  subject  to  fits  and  de- 
termination of  blood  to  the  head ;  but  they 
were  not  the  object  of  Mr.  Vincent's  attendance. 
Some  observations  were  made  in  argument  on  the 
nature  and  effects  of  epileptic  fits, — that  they 
were  not  likely  to  produce  insanity,  (a)  I  do 
not  exactly  comprehend  the  line  of  demarca- 
tion between  fits  of  different  sorts,  —  epilepsy, 
convulsions,  apoplexy,  paralysis,  and  other 
nervous  affections :  but  I  apprehend  that  all 
attacks  upon  the  brain  produce  effects  upon  the 
understanding  according  to  their  degree,  and 
the  part  of  the  brain  attacked  and  under  pres- 
sure. Persons  may  be  subject  to  epilepsy  of  a 
mild  sort — the  mere  falling  sickness,  which, 
when  sensation  is  restored,  produces  scarcely 
any  permanent  effect  upon  the    mind ;    while 


1829. 

Easter 

Term, 

4  th  SeaaioD. 


Groom 
Thomas. 


(a)  The  observations  were  quoted  from  Dr.  Burrows'  Com- 
meDtaries  on  Insanity,  pp.  155,  6,  7. 
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Other  fits  of  a  severer  sort  produce  very  differ- 
ent consequences, — sometimes  paralysis,  some- 
times delirium  and  derangement,  and  some- 
times, by  a  repetition,  they  reduce  the  patient 
to  imbecility  and  idiotcy.  But  here  we  have 
the  consequences ;  here  is  derangement  —  here 
is  insanity  in  its  essential  quality,  viz.  delusion. 
The  deceased  fancied  **  he  was  haunted  by  a 
"  fiend,  and  had  a  perverted  apprehension  of 
"  facts  before  him."  Before  he  went  to  Rich- 
mond, he  became  more  calm  ;  but  according  to 
Mr.  Vincent,  he  continued  insane  till  he  went 
to  that  place  in  the  latter  end  of  July :  and  yet 
during  this  very  period,  Mr.  Young,  ignorant 
of  his  insanity,  prepared  a  will  for  him.  After 
the  deceased's  return  to  town,  when  Mr.  Vin- 
cent saw  him  in  September  1826,  and  subse- 
quently, he  thought  him  sane:  but  Mr.  Vincent 
was  not  peculiarly  accustomed  to  insane  pati- 
ents, nor  to  the  study  and  observation  of  mental 
disorders :  his  attention  was  never  directed  to 
ascertain  whether  the  deceased  continued  to 
have  "  delusions  in  his  mind  and  perverted  ap- 
''  prehension  of  facts." 

From  repeated  cases  and  high  medical  autho- 
rities which  have,  from  time  to  time,  been  laid 
before  this  Court,  it  is  clear  that  persons  essen- 
tially insane  may  be  calm,  may  do  acts,  hold 
conversations,  and  even  pass  in  general  society 
as  perfectly  sane.  It  often  requires  close  ex- 
amination by  persons  skilled  in  the  disorder  to 
discover  and  ascertain  whether  or  not  tlie  mental 
derangement  is  removed,  and  the  mind  again 
become  perfectly  sound.  When  there  is  calm- 
ness, when  there  is  rationality  on  ordinary  sub- 
jects, those  who  see  the  party  usually  conclude 
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that  his  recovery  is  perfect ;  and  the  family  and 
those  around  the  unfortunate  person,  partly 
from  ignorance  of  the  nature  of  the  disorder, 
partly  from  delicacy  in  interfering,  partly  from 
their  own  wishes  to  believe  him  well  again,  form 
very  incorrect  opinions  upon  the  subject. 

The  Court,  then,  is  rather  to  look  to  facts, 
and  to  the  conduct  of  the  deceased,  than  to  such 
opinions. 

There  are  many  circumstances  which,  though 
not  of  themselves  establishing  actual  insanity, 
which  had  not  before  become  decided,  are 
still  strong  iridicia  of  its  continuance, — such  as 
great  irritability,  violent  passions,  occasionally 
deep  depression,  eccentric  habits,  suspicious- 
ness, inconsistency,  changeableness,  and  the 
like.  If  actual  insanity  never  has  existed  many 
or  most  of  these  circumstances  may  occur, 'and 
yet  not  establish  positive  derangement :  but 
where  actual  derangement  has  previously  ex- 
isted, lighter  things  become  contirmations ;  or, 
eus  Swinburne,  for  another  purpose,  expresses  it, 
'*  if  there  be  but  one  word  sounding  to  folly,  it 
"  is  presumed  that  the  testator  was  not  of  sound 
"  mmd."  (a) 

The  Court  has  fully  read  the  account  given  by 
the  several  witnesses  as  to  the  different  periods 
of  time,  and  it  is  unnecessary  to  detail  all  the 
circumstances  to  which  they  depose :  they  are 
strongly  symptomatic  of  unsoundness  of  mind  ; 
some  of  them,  indeed,  direct  proof  of  it. 

In  the  summer  of  1825,  as  I  have  before  stated, 
the  deceased  went  to  Richmond  for  change  of 
air,  and  his  wife  resided  there  with  him.  Before 
he  went  he  took  up  the  idea  of  will  making,  and 
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(«)  Swinburne  on  Wills,  part  ii.  s.  3. 
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gave  instructions  for  a  will  to  Mr.  Young,  his  so* 
licitor,  who  prepared  a  draft  for  the  deceased's 
consideration  and  sent  it  to  him  on  the  4th  of 
June,  1825.  This  clearly  seems  to  have  been 
the  deceased's  own  act,  and  to  have  originated 
with  himself:  but  the  question  which  I  shall 
examine  presently  is,  whether  it  was  a  sane  act, 
for  insane  persons  are,  from  depression,  often 
will-makers. 

Mr.  Young  thus  deposes,  on  the  third  interroga- 
tory : — "  Early  in  August  (1825),  John  Thomas 
"  called  upon  the  respondent  and  requested  that 
**  he  would  go  to  the  deceased,  who  was  at  Rich- 
•'  mond  and  unwell,    for  the  purpose  of  com- 
**  pleting  the  draft  of  his  will :  the  respondent 
•*  went  to  and  saw  the  deceased,  who  postponed^ 
*'  going  into  the  business  of  his  will   at  sucb^^ 
•*  time.     On, the  25th  of  November,   1825,  h^ 
*'  attended  the  deceased  again,  and  then  founcS 
**  that  he  had  made  a  will  when  at  Richmond."* 

At  Richmond,  then,  this  will  was  made,  thougli 
when  Mr.  Young  first  called,  the  deceased  post- 
poned the  matter. 

While  the  deceased  was  at  Richmond,  at  the 
latter  end  of  the  summer  of  1825,  he  had  another 
violent  fit  of  apoplexy  :  from  that  fit,  however, 
he  recovered  so  far  as  to  execute  the  will  of  the 
27th  of  August,  1825,  prepared  there  by  a  soli- 
citor. On  the  morning  of  that  day  the  instnu:- 
tions  for  the  will  were  taken  by  the  deceased*8 
brother  to  the  solicitor's  office  ;  in  the  afternoon 
the  will  was  sent  for  the  deceased's  approval; 
and  in  the  evening  it  was  executed :  so  that  thf 
whole  matter  was  done  in  haste — on  the  sam 
day, — the  execution  was  a  mere  formal  act — ar 
the  solicitor  hardly  saw  the  deceased. 

This  is  slender  evidence  in  order  to  show  i 
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stored  soundness  of  mind,  so  soon  after  a  fit, — 
more  especially  as  no  persons  are  before  the 
Court  competent  to  question  its  validity.  But 
the  history  of  these  different  testamentary  acts 
may  tend  to  illustrate  each  other,  and  I  will 
consider  them  presently. 

The  deceased  having  returned  from  Richmond 
at  the  latter  end  of  1825,  had  subsequently  a 
a  recurrence  of  his  fits.     In  March  of  the  follow- 
ing year  he  went  down  to  Birmingham  to  visit 
his  friend  Groom :  this  was  much  against  the 
wishes  and  inclination  of  the  deceased's  family : 
his  brother  was  at  that  time  from  home,  but  the 
family  begged  the  guard  of  the  coach,  by  which 
the  deceased  travelled,  to  look  to  him.     On  the 
load  it  appears  he  conducted  himself  strangely  : 
at  Birmingham   he  was   again    taken   ill ;   his 
brother  went  down  there,  and  accompanied  the 
deceased  back  to  town.     In  May,  or  rather  later, 
his  shop  and  business  were  sold  off,  and  in  July 
he  went  to  lodge  in  Hyde  Street,  Bloomsbury : 
there  he  continued  till  the  latter  end  of  the  year, 
when  he  removed  to  Mrs.  Chevalier's  in  South 
Audley  Street,  and  afterwards   to  Pentonville. 
I  have  thus  passed  over  the  general  history  very 
rapidly,  because  the  state  of  the  deceased  during 
May,  June,  and  July,  1826,  the  most  material 
period  in  respect  to  his  continued  insanity,  or 
perfect  recovery,  is  deposed  to  by  a  great  num- 
ber of  witnesses  :  and  considering  their  evidence 
— not  merely  their  opinions  but  the  circimi- 
stances  which  they  relate — it  is  difficult  to  be- 
lieve that  the  deceased's  mind  had  been  restored 
to  a  state  of  soundness. 

It  has  been  relied  upon  that  he  was  treated 
as  a  person  of  sound  mind ;  that  he  executed  in- 
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struments— powers  of  attorney — deeds  of  assign- 
ment— drafts  on  bankers  ;  but  is  Lis  recovery 
correctly  to  be  inferred  from  these  circumstances? 
It  is  necessarily  the  case,  where  the  person  is  in 
the  hands  of  his  family  who  are  unwilling  to 
take  out  a  commission  of  lunacy,  that,  under 
their  sanction,  such  formal  acts  should  be  done 
and  such  instruments  signed  :  but  it  seems  that 
the  person  and  the  concerns  of  the  deceased  were 
managed  by  his  wife,  his  brother,  and  his  ne- 
phew, and  not  by  himself.  Though  theydid  not 
coerce  his  person  (except,  indeed,  when  excited 
into  violent  paroxysms  of  passion),  yet  they 
watched  him  closely :  they  humoured  and  pleased 
him  by  bringing  the  servant,  (or  rather  the  apothe- 
cary, the  brother  of  the  person  who  was  recom- 
mended as  his  attendant)  and  allowing  the  de- 
ceased apparently  to  engage  him ;  and  they  carried 
him  to  see  the  lodgings  in  Hyde  Street :  but  it 
was  the  family,  and  Mr.  Young,  the  solicitor^  who 
managed  him  and  his  concerns :  they  had  a  gene- 
ral power  of  attorney  to  dispose  of  his  business 
and  his  property ;  and  though  the  deceased 
executed  the  formal  instrument,  and  the  assign- 
ments and  the  drafts,  it  is  quite  manifest  that 
the  wife,  the  brothers  and  the  nephew,  as  I  be- 
fore mentioned,  sanctioned  by  Mr.  Young,  very 
naturally  and  very  properly  conducted  every 
thing :  they,  considering  it  unnecessary  to  take 
out  a  commission  of  lunacy,  as  the  deceased 
was  very  calm,  acted  for  him  :  they  placed  him 
in  lodgings  in  Hyde  Street,  and  they  removed 
him  when  Mrs.  Strutt  and  her  other  lodgers 
would  no  longer  suffer  him  to  remain. 

Just  previous  to  his  going  into  these  lodgings, 
the  deceased  fancied  that  his  nephew  would  be- 
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come  insane  and  wish  to  murder  him :  the  ne- 
phew, to  humour  the  deceased's  fancy,  and  not 
excite  irritation,  for  a  time  left  the  house ;  still, 
80  strong  was  the  delusion,  that  the  deceased 
would  have  the  house  searched  at  night,  and 
secured  in  order  to  protect  him  from  this  ne- 
phew, "  who  looked  wild  and  was  becoming 
"  insane/'  And  yet,  with  the  inconsistency 
not  unusual  with  insane  persons,  he  suffered 
this  nephew  to  be  one  of  the  persons  to  dispose 
of  his  concerns  under  the  power  of  attorney. 
What  I  have  been  referring  to  was  about  the 
very  period  when  he  was  making  this  will — viz. 
in  June,  1826.  The  day  before  the  execution 
of  this  will,  he  was  lodging  in  Hyde  Street;  and 
the  account  of  his  general  conduct,  while  there, 
strongly  marks  a  continuance  of  his  disorder : 
among  other  circumstances,  there  was  one  of 
manifest  delusion  :  the  deceased  fancied,  that 
the  statue  at  the  top  of  Bloom sbury  Church  often 
nodded  at  him,  and  could  not  be  dissuaded  from 
it,  nor  convinced  that  it  was  fancy  only.  It 
was,  as  I  have  stated,  about  this  period  that 
he  again  commenced  will-making. 

It  was  argued  that  the  deceased  was  not  in- 
sane when  he  made  this  will,  because  he  bene- 
fited by  it  his  wife,  his  brother  John,  and  his 
nephew ;  so  that  it  was  said,  there  was  no  evi- 
dence of  delusion  affecting  his  testamentary 
disposition :  but  an  inconsistency  of  that  kind  is 
no  proof  of  the  absence  of  disorder.  He  suffered 
his  brother  and  his  nephew  to  manage  his  con- 
cerns ;  ^nd  he  suffered  his  nephew  to  drive  him 
out  in  his  gig.  Insane  persons  are  not  con- 
sistent with  themselves  in  every  particular,  nor 
does  the  same  delusion   always  haunt  them. 
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Without,  then,  entering  minutely  into  the  cir- 
cumstances, I  am  satisfied  by  the  evidence  that 
the  deceased  had  not  recovered  into  a  state  of 
perfectly  sound  mind,  but  that  his  derangement 
continued  generally  during  these  months,  so  as 
to  require  a  clear  and  decided  lucid  interval  to 
be  proved,  if  indeed  it  could  be  established :  for 
where  there  is  not  actual  recovery,  and  a  re- 
turn to  the  management  of  himself  and  his  con- 
cerns by  the  unfortunate  individual,  the  proof 
of  a  lucid  interval  is  extremely  difficult. 

Insane  persons,  who  have  an  object  to  effect, 
will  often  set  about  it  with  method,  and  in  a  man- 
ner apparently  rational :  it  is  difficult,  even  for 
experienced  persons,  to  detect  their  insanity. 
It  is  no  reflection,  then,  upon  the  Solicitor  that 
he  was  deceived,  and  did  not  discover  the  de- 
ceased's derangement.  Mr.  Young  states  that 
he  received  from  the  deceased  his  testamentary 
instructions  ;  and  he  seems  not  to  have  sus- 
pected his  sanity ;  he  therefore  took  no  means 
to  ascertain  the  fact,  —  and  why  ?  —  because  he 
was  ignorant  of  the  delusion  under  which  the 
deceased  had  previously,  and  at  that  very  time, 
laboured,  and  also  of  the  particulars  of  his  ge- 
neral conduct.  Mr.  Young  himself  gives  an 
account  of  behaviour  not  far  distant  from  un- 
soundness of  mind :  it  is  thus  that  he  deposes 
on  the  ninth  interrogatory :  "  He  does  not  be- 
*'  lieve  that  the  deceased  was  at  times,  either 
"  previous  or  subsequent  to  the  execution  of  the 
**  will  of  the  4th  of  July  1826,  of  unsound  mind: 
*'  the  respondent  did  not  at  any  time  in  June 
"  and  July  1826,  or  for  several  months  either 
*'  before  or  after  the  execution  of  the  said  will ; 
"  neither  did  his  fellow- witnesses,   or  either  of 
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"  them  to  his  knowledge  or  belief,  treat  the  said 
"  deceased  as  a  person  of  deranged  intellect  or 
"  unsound  mind :"  and  yet  there  is  clear  proof 
of  it  in  1825,  by  the  deceased  having  been  at- 
tended by  a  keeper.  '*  The  respqpdent  not 
"  being  upon  terms  of  intimacy  with  the  de- 
"  ceased,  does  not  know  how  his  family  treated 
*'  him."  So  that  Mr.  Young  was  only  resorted 
to  in  order  to  advise  the  family  on  formal  legal 
proceedings.  Further  on,  upon  the  same  inter- 
rogatory, in  reference  to  some  declarations,  he 
says:  —  "After  a  meeting,  (the  date  of  which 
"  he  does  not  recollect)  between  the  deceased 
**  and  John  Thomas,  at  which  they  had  quar- 
"  relied  upon  the  subject  of  the  affairs  of  the 
"  testator's  father,  which  subject  frequently  led 
to  violent  language  between  them ;  the  re- 
spondent upon  that  occasion  may  have  said, 
"  *  that  the  deceased  was  not  fit  to  be  talked  to 
"  on  business  after  such  disputes,'  or  to  that 
"  effect :  the  respondent  always  finding  that 
after  such  disputes  the  deceased  was  from  ir- 
ritability of  temper  apt  to  revert  to  the  imme- 
"  diate  cause  of  the  dispute  rather  than  confine 
**  his  consideration  to  the  business  in  discussion 
before  the  dispute  arose.  That  at  different 
times  the  respondent  has  refused  to  proceed 
"  in  conversations  of  business  with  the  deceased, 
"  whilst  under  excitement  originating  from 
"  such  disputes  with  John  Thomas  and  other 
members  of  his  family;  and,  at  others,  re- 
spondent, by  representing  to  him  that  he 
"  would  not  sanction  violent  language  between 
"  relations,  and  if  it  were  persisted  in  would 
"  postpone  further  conversation,  has  succeeded 
"  in  obtaining  the  deceased  to  attend  to  the  ori- 
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**  ginal  subject  of  meeting.  He  does  not  know 
"  that  the  deceased  was  otherwise  than  of 
**  souiid  mind  during  June  and  July  1826." 

The  witness,  therefore,  it  is  clear,  knew  no- 
thing of  t|)e  deceased's  delusion  as  to  the  statue 
upon  the  top  of  Bloomsbury  Church,  nor  in  re- 
spect to  his  fancied  apprehensions  from  his 
nephew. 

Again,  on  the  thirteenth  interrogatory,  Mr. 
Young  thus  deposes  :  —  "  He  does  in  his  con- 
*'  science,  so  far  as  his  intercourse  (limited  as  it 
**  was)  with  the  deceased  enabled  him  to  judge, 
"  disbelieve  that  the  mind  of  the  deceased  was 
"  always,  after  the  month  of  April  1826,  in 
**  some  degree  deranged:  respondent  scarcely 
**  ever  having  occasion  to  converse  with  the  de- 
"  ceased  except  on  matters  of  business,  and 
"  making  allowance  for  ill  health,  and  allowing 
"  him  more  time  for  collecting  his  thoughts  and 
"  expressing  his  sentiments  than  a  person  in 
**  good  health  would  require,  found  him  com- 
**  petent  to  business :  but  it  has  occurred  upon 
"  several  occasions,  when  the  respondent 
"  has  attended  the  deceased  by  appointment 
**  upon  business,  that  respondent  has  consi- 
**  dered  it  right  to  defer  such  business  either 
"  from  the  deceased  being  feeble  from  ill  health, 
**  or  under  irritation  arising  from  causes  into 

*'  which  respondent  did  not  consider  it  in- 
**  cumbent  upon  him  to  inquire ;  upon  all  occa- 
"  sions  being  aware  that  the  deceased  was  not 
**  upon  friendly  terms  with  his  family  in  general. 
"  The  respondent  does  not  recollect  to  have 
"  heard  that  the  deceased  was  in  June  1826  la- 
"  bouring  under  a  delusion  that  his  nephew, 
"  Thomas  Thomas,  would  cut  his,  the  deceased's, 
"  throat,    or  that  his   brother,    John  Thomas, 
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*  would  murder  him :  but  respondent  has  heard 

*  and  believes  that  Thomas  Thomas,  who  for 

*  many  years  lived  in  the  deceased's  house,  did 

*  in  or  about  the  said  month  of  June,  quit  the 

*  same  in  consequence  of  some  disagreement 

*  with  the  deceased,  but  he  does  not  know  and 

*  cannot  form  any  belief  as  to  the  particular 

*  circumstances  or  grounds  of  such  disagree- 

*  ment." 

The  whole  account,  therefore,  of  this  gentle- 
man shows,  that  he  was  quite  ignorant  of  the  cause 
of  the  deceased's  condition,  nor  did  he  inquire 
into  it.  I  infer,  then,  from  Mr.  Young's  own 
evidence,  that  the  deceased  had  not  recovered, 
and  that  not  being  intimately  acquainted  with 
his  family,  Mr.  Young  did  not  ascertain  what 
was  the  real  state  of  his  mind. 

The  Court  sees  no  reason  to  doubt  the  fairness 
and  sincerity  of  Mr.  Young's  conduct  and  testi- 
mony ;  but  he  had  not  before  him  the  whole  facts 
relative  to  the  dec(;ased's  condition  of  mind,  and 
he  formed  an  erroneous  judgment. 

But  what  passed  in  the  preceding  year  ?  In 
May  1825,  the  deceased  went  and  gave  instruc- 
tions for  a  will.  Mr.  Young  did  not  then  detect 
any  disorder  of  mind :  he  prepared  the  draft  of  the 
wUl ;  he  sent  it  to  him  on  the  4th  of  June  ;  and 
yet  from  Groom's  and  Evans'  own  witness,  Mr. 
Vincent,  it  appears  the  deceased,  in  May,  June, 
and  July  1 825,  was  in  a  state  of  decided  insanity ; 
and  during  a  great  part  of  the  time  was  under 
the  care  of  a  keeper,  which  Mr.  Young  neither 
knew  nor  discovered. 

A  strong  symptom  of  insanity  is  fluctuation 
of  mind  — unsteadiness — changeableness.  Here 
are  three  instruments -^  the  draft  of  June  1825, 
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iiity  and    the   general  description    of  the  de-       ib20- 
ceased's  conduct,  they  are  circumstances  carry-       eaTteT 
ing  symptoms  of  disorder  into  the    act  itself.    4^Jg\"J|;^ 
What  says  the  great  poet  of  nature  and  master 
of  the  passions  upon  the  subject  ?     What  is 
one  of  the  tests  of  madness  that  he  suggests  ?      thomas. 
Hamlet,  being  charged  with  "  coinage  of  the 
brain,"  answers :  — 

**  It  is  not  madness 
That  I  have  uttered  ;  bring  me  to  the  test, 
And  I  the  matter  will  re- word ;  which  madness 
Would  gambol  from." 

Madness,  then,  varies  and  fluctuates  :  it  can- 
not "  re- word" — if  the  poet's  observation  be 
well  founded ;  and  though  the  Court  would  not 
at  all  rely  upon  it  as  authority,  yet  it  ^knows 
from  the  information  of  a  most  eminent  physician 
that  this  test  of  madness,  suggested  by  this  pas- 
sage, was  found,  by  experiment  in  a  recent  case, 
to  be  strictly  applicable,  and  discovered  the 
lurking  disease,  (a) 

In  this  case  the  deceased  did  not  **  re- word  :" 
he  varied  and  added  and  omitted  without  any 
change  of  circumstances  to  account  for  these 
fluctuations  of  intention.  He  assigned  no  rea- 
son, he  was  asked  no  reason,  for  these  altera- 
tions and  changes.  It  is  impossible  to  surmise 
what  fancies  a  deluded  imagination  may  take 
up  and  act  upon ;  and,  on  that  very  account, 
the  law  has  wisely  ordained,  that  where  any 
delusion  exists  at  the  time,  it  is  not  necessary 

(a)  The  Court  was  understood  to  allude  to  the  case  referred 
to  in  a  note  to  page  242  of  the  tenth  number  of  the  new  scries 
of  the  "  Quarterly  Journal  of  Sciences  and  the  Arts."  — 
Londooy  1820. 
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to  connect  that  delusion  with  the  act  done,  and 
which  it  is  sought  to  avoid. 

Here,  indeed,  the  fancies  of  the  deceased  were 
not  wholly  unconnected  with  the  testamentary 
disposition :  he  fancied  his  nephew  wanted  to 
murder  him ;  he  quarrelled  with  his  brother : 
they  were  displaced  from  being  executors  and 
residuary  legatees,  and  they  have  a  very  inferior 
benefit ;  he  might  not  be  perfectly  consistent  in 
leaving  them  any  thing ;  and,  in  doing  the  act 
itself,  he  might  be  so  apparently  rational  as  not 
to  expose  his  derangement  of  mind  to  the  so- 
licitor, who  had  no  previous  suspicion  of  it. 

Upon  the  whole,  then, — for  the  deceased,  after 
the  execution  of  the  will  propounded,  never  once 
adverted  to  it  in  any  way,  although  he  lived  so 
long  after  the  act, — the  Court  is  of  opinion,  that 
the  will  is  invalid. 

The  deceased  had  been  decidedly  insane  in 
the  spring  of  1 825 :  the  account  given  of  his 
subsequent  conduct  and  condition  tend  strongly 
to  show  that  no  real  recovery  had  at  any  time 
taken  place,  notwithstanding  he  had  become 
calmer  and  could  converse  rationally  upon  some 
matters,  yet  there  were  many  symptoms  of 
continued  disorder ;  and  in  the  months  of  May, 
June,  and  July,  he  was  subject  to  delusions  of 
mind. 

These  testamentary  acts,  first  taken  up  after 
actual  insanity  and  during  its  decided  exist- 
ence, are  varying  and  fiuctuating,  without  any 
change  of  circumstances  or  reasonable  cause  to 
account  for  them.  I  am,  therefore,  led  to  con- 
clude that  the  presumed  unsoundness  of  mind 
continued,  and  that  the  deceased  was  not  in  a 
state  of  testable  capacity,  but  was  non  compos 
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mentis  at  the  time  when  this  will  was  made.  I 
must,  therefore,  pronounce  against  the  will  pro- 
pounded. 


The  will  of  August,  1825,  was  then  propound- 
ed apud  cLctUy  and  upon  its  being  stated  that  no 
further  evidence  could  be  obtained  in  support  of 
it  than  was  already  before  the  Court,  the  Court 
pronounced  also  against  that  will ;  and  that,  so 
far  as  appeared,  the  deceased  was  dead  intes- 
tate. 

Lushington  prayed  the  costs  of  Groom  and 
Evans  out  of  the  estate  :  they  had  acted  under 
the  advice  and  opinion  of  Mr.  Young  and  Mr. 
Vincent,  as  to  the  sanity  of  the  deceased. 

Per  Curiam. 
They  were,  no  doubt,  both  sincere  and  ho- 
norable opinions;  but  the  executors  were  not 
under  the  necessity  of  propounding  the  will : 
they  had  ample  opportunity  of  judging  of  the 
deceased's  state ;  and  should  have  decided  for 
themselves.  I  do  not  at  all  blame  the  execu- 
tors ;  they  have  not  acted  improperly ;  but  it 
is  not  the  sort  of  case  in  which  the  Court  can 
give  the  costs  out  of  the  estate. 

Costs  out  of  the  estate  refused. 
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Proceedings. 


THE  OFFICE  OF  THE  JUDGE  PROMOTED  BY 
BURGOYNE  V.    FREE,  D.  D. 


This  suit,  instituted  originally  in  the  Arches 
Court  of  Canterbury,  by  letters  of  request 
from  the  Commissary  of  the  Bishop  of  Lincoln 
in  and  throughout  the  Archdeaconry  and  Com- 
missaryship  of  Bedford,  in  the  diocese  of  Lin- 
coln, was  promoted  by  Montagu  Burgoyne, 
Esq.,  against  the  Rev.  Edward  Drax  Free,  D.D. 
Rector  of  Sutton,  in  the  county  of  Bedford. 


The  citation  called  upon  Dr.  Free,  "  to  answer 
to  certain  articles  touching  his  soul's  Jiealth 
and  (a)  the  lawful  correction  and  reformation 
of  his  manners  and  excesses,  but  more  espe- 
cially for  the  crime  of  fornication  or  inconti- 
nence ;  for  profane  cursing  and  swearing,  in- 
decent conversation,  drunkenness,  and  im- 
morality ;  for  his  lewd  and  profligate  life  and 
conversation  ;  for  neglect  of  divine  service  on 
divers  Sundays,  using  the  porch  of  the  church 
of  the  said  parish  as  a  stable,  and  foddering 
cattle  therein,  and  turning  out  swine  into  the 


(a)  In  the  heading  of  the  articles,  the  words  **  your  souFs 
health  and," — '*  the  crime  of  fornication  or,**  were  struck 
through  after  prohibition,  agreeably  to  the  order  of  the  Court 
of  King's  Bench. 
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"  said  church-yard  ;  for  refusing  the  use  of  the 
'*  said  church  for  vestry  meetings  lawfully  called ; 
"  for  converting  to  his  own  use  and  profit  the 
"  lead  on  the  roof  of  the  chancel  of  the  said 
**  church ;  for  refusing,  and  neglecting,  and  de- 
"  laying  to  baptize  or  christen  divers  children 
**  of  his  parishioners ;  for  refusing  and  neglect- 
"  ing  to  bury  sundry  corpses,  and  for  requiring 
**  illegal  fees  to  be  paid  to  him  for  baptisms 
**  and  burials  ;  and  further  to  do  and  receive  as 
"  unto  law  and  justice  should  appertain." 

On  the  9th  of  November,  1824,  an  appearance 
was  given  for  the  party  cited,  but  under  protest. 
This  protest  was  on  the  20th  of  January,  1825, 
over-ruled  (a).  On  the  3d  of  February  the  de- 
fendant appeared  absolutely,  and,  on  the  same 
day,  the  articles,  thirty-one  in  number,  with 
five  exhibits  annexed,  were  brought  in.  On  the 
17th  of  February,  the  admission  of  the  articles 
was  debated,  when  the  Court  rejected  two,  and 
directed  four  others  to  be  reformed.  On  the 
24th  of  February,  a  prayer  being  made  that  the 
articles,  as  reformed,  should  be  admitted,  the 
proctor  for  the  defendant  alleged,  that  he  had 
appealed,  and  he  was  assigned  to  prosecute  the 
same  by  the  first  session  of  Easter  term  :  but 
upon  the  25th  of  April,  (viz.  the  second  session 
of  Easter  Term)  the  appeal  not  having  been 
prosecuted,  the  Court  admitted  the  articles. 


1829. 

Trinity 
Term, 
1st  Session. 


BUROOYNE 

V, 

Free. 


The  articles,  as  they  stood  reformed  and  were 
admitted  after  the  writ  of  Consultation,  (6)  were, 
in  substance,  as  follows :  — 

1.  That  by  the  Ecclesiastical  laws,  canons. 


Articles. 


(a)  Burgoyne  v  Free,  2  Add.  405.  414.      (6)  See  post,  p.  407. 
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and  constitutions  of  the  Church  of  England,  all 
clerks  in  holy  orders  are  liable  (for  the  offences 
set  forth  in  the  citation  and  heading  of  the  ar- 
ticles) to  be  suspended  from  the  exercise  of  their 
clerical  functions,  and  deprived  of  their  eccle- 
siastical benefices. 

2.  The  due  and  lawful  institution  and  induc- 
tion of  Dr.  Free,  in  December,  1808,  to  the  rec- 
tory of  Sutton,  in  the  county  of  Bedford. 

3.  An  authentic  copy  of  the  act  of  his  admis- 
sion and  institution.     The  identity. 

4.  Rejected  before  prohibition. 

5.  That  you,  Edward  Drax  Free,  in  the  latter 

end  of  1810,  engaged  Maria ,  spinster,  as 

a  servant,  and  that  she  thereupon  entered  into 
your  service,  and  went  to  reside  in  the  said  rec- 
tory house ;  that  you  soon  afterwards  formed  a 
criminal  connection  with  her,  and  that  she 
thereby  became  pregnant  by  you;  that  you 
continued  to  carry  on  such  criminal  connection 
during  the  time  she  remained  in  your  service, 
which  was  for  about  six  months ;  that  upon  her 
leaving  your  service  she  was  pregnant,  and  in 
the  month  of  August,  1811,  was  delivered  of  a 
bastard  child  in  the  work  house  of  the  parish 
of  Saint  George,  Hanover  Square,  in  the  county 
of  Middlesex;  and  that  in  July,  1811,  she, 
Maria ,  made  oath  before  one  of  the  ma- 
gistrates of  Middlesex,  that  she  had  never  been 
married ;  and  that  you  were  the  father  of  the 
child  or  children  of  which  she  then  was  preg- 
nant, and  likely  to  be  bom  out  of  lawful  matri- 
mony, and  to  become  chargeable  to  the  said 
parish ;  that  the  said  bastard  child  died  soon 
after  its  birth,  and  that  you  paid  all  the  expences 
that  had  been  incurred  in  consequence  of  the 


ARCHES    COURT   OF    CANTERBURY. 


459 


delivery  of  the  said  spinster  of  the  bastard 
child. 

6.  Exhibited  a  true  copy  of  the  said  examina- 
tion on  oath. 

7.  That  you,  Edward  Drax  Free,  in  the  latter 
end  of  1812,  or  the  beginning  of  1813,  engaged 

Catherine ,  spinster,   as  a  servant,  and 

she  thereupon  entered  into  your  service,  and 
went  to  reside  in  the  said  rectory  house ;  that 
you  soon  afterwards  formed  a  criminal  connec- 
tion with  her,  and  she  became  pregnant  by  you ; 
that  you  continued  to  carry  on  such  criminal 
connection  for  several  months  during  the  year 

1813 ;  that  the  said  Catharine left  your 

said  service,  she  being  at  such  time  pregnant 
by  you,  and  was  on  the  21st  of  November,  1813, 
at  Thuudridge,  in  the  county  of  Hertford,  de- 
livered of  a  female  bastard  child ;  and  that  on 
the  26th  of  February,  1814,  she  made  oath  be- 
fore one  of  the  magistrates  of  the  said  county, 
that  she  was  so  delivered  of  a  female  bastard 
child  on  the  said  21st  of  November,  and  that 
the  same  was  likely  to  become  chargeable  to 
the  parish ;  and  that  you  did  get  her  with  child 
of  the  said  bastard;  and  that  an  order  was 
thereupon  made  upon  you  to  pay  and  allow  a 
certain  sum  for  the  support  of  such  child,  which 
was  accordingly  paid  by  you  for  some  time. 

8.  Exhibited  the  said  original  examination 
on  oath. 

9.  That  you,  Edward  Drax  Free,  some  time 
in  the  beginning  of  1814  engaged  Margaret 
,  spinster,  as  a  servant,  and  she  there- 
upon entered  into  your  service,  and  that  you 
soon  afterwards  formed  a  criminal  connection 
with  her,  and  she  became  pregnant  by  you: 
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and  that  in  the  beginning  of  August,  1814,  she 
left  your  house,  and  on  or  about  the  14th  day  of 
the  said  month  was  delivered  of  a  child,  be- 
gotten  by  you ;  that  some  time  afterwards  she 
returned  to  your  service,  and  that  you  thereupon 
renewed  your  criminal  intercourse  with  her,  and 
she  again  became  pregnant  by  you,  and  again 
left  your  house,  and  some  time  in  the  month  of 
November,  1815,  was  delivered  of  another  child, 
begotten  by  you,  and  that  shortly  afterwards 
she  again  returned  to  your  service,  and  you  again 
renewed  your  said  criminal  intercourse  with  her, 
and  she  again  became  pregnant  by  you,  and 
again  left  your  house,  and  on  or  about  the  24th 
day  of  March,  1817,  was  delivered  of  another 
child,  begotten  by  you,  and  that  shortly  after- 
wards she  again  returned  to  your  service,  and 
you  again  renewed  your  criminal  intercourse 
and  connection  with  her;  that  the  said  Mar- 
garet   was  for  about  five  years  in  your 

said  service,  and  during  such  time  you  carried 
on  such  criminal  intercourse  and  connection 
with  her  as  aforesaid. 

10.  That  you,   some   time  in  or  about  Fe- 
bruary, 1818,  engaged  Ann ,  widow,  as  a 

servant,  and  she  thereupon  entered  into  your 
service,  and  went  to  reside  in  the  said  rectory 
house,  and  that  you  soon  afterwards  took  in- 
decent liberties  with  her  person,  and  several 
times  urged  her  and  endeavoured  to  form  a  cri- 
minal intercourse  and  connection  with  her ;  that 
she  refused  to  comply  with  your  desires,  and  re- 
sisted your  importunities,  and  quitted  your  ser- 
vice at  the  latter  end  of  1822. 

11.  That  you,  in  December,   1822,  engaged 
Maria ,  spinster,  as  a  servant,  and  she 
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thereupon  entered  into  your  service,  and  went 
to  reside  in  the  said  rectory  house ;  that  you 
soon  afterwards  formed  a  criminal  intercourse 
and  connection  with  her,  and  she  became  preg- 
nant by  you;  and  in  the  beginning  of  May, 
1823,  she  being  then  about  three  months  gone 
¥rith  child  by  you,  was  prematurely  delivered  of 
such  child,  and  that  she  thereupon  left  your 
service. 

12.  That  you,  in  the  beginning  of  June,  1823, 

engaged  Eliza ,  spinster,  as  a  servant,  and 

she  thereupon  entered  into  your  service,  and 
went  to  reside  at  the  said  rectory  house ;  that 
you  attempted  to  take  indecent  liberties  with 
her  person,  and  urged  her  and  endeavoured 
to  form  a  criminal  intercourse  and  connection 
with  her;  that  she  refused  to  comply  with 
your  desires,  and  resisted  your  importunities, 
and  in  consequence  of  such  your  conduct  and 
behaviour  towards  her,  she  did  about  a  week 
after  she  so  entered  your  service  quit  the  same. 

13.  That  you,  for  several  years  past  have 
had  and  kept  in  the  said  rectory-house  various 
obscene  and  indecent  books,  containing  obscene 
and  indecent  prints,  and  particularly  Aristotle's 
Master-piece ;  that  you  have  frequently  shown 
the  same  to  divers  persons,  and  particularly  to 

the  said  Ann ,  Maria ,  and  Eliza , 

daring  the  time  they  respectively  resided  in 
your  service;  that  you  frequently  made  use 
of  obscene  language  in  your  conversation, 
and  exposed  your  person  indecently  to  the  said 
females. 

14.  That  you  for  several  years  past  have  ad- 
dicted yourself  to  habitual  and  excessive 
drinking  of  wine  and  spirituous  liquors,  and  par- 
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ticularly  rum,  so  as  to  be  frequently  much  in- 
toxicated  ;  and  also  frequently  been  guilty  of 
profane  cursing  and  swearing ;  that  you  have 
at  various  times  sworn  at  your  servants  and  la- 
bourers, and  made  use  of  much  profane  lan- 
guage, and  many  oaths. 

15.  That  you,  on  a  Friday  in  the  month  of 
February  1823,  about  four  o'clock  in  the  after- 
noon, were  intoxicated,  and  being  in  the  church- 
yard of  the  said  parish,  and  a  lamb  belonging 
to  you  having  been  found  dead,  you  swore  at 
James  Steers,  then  employed  by  you  as  a  gar- 
dener and  to  look  after  your  farming  concerns, 
and  called  him  a  damned  stupid  fool  and  a 
damned  thief,  which  expressions  you  repeated 
immediately  afterwards  on  the  same  day  in 
your  own  yard,  adjoining  the  said  rectory- 
house. 

16.  That  you  on  a  day  on  or  about  Christmas, 
1823,  were  much  intoxicated,  and  that  on  jom 
then  coming  out  of  the  said  rectory-house,  you 
fell  down,  and  on  getting  up  again  you  went 
into  the  church-yard  of  the  said  parish,  and  that 
both  in  your  said  house  and  in  the  said  church- 
yard you  made  use  of  much  profane  language. 

17.  That  the  duty  always  accustomed  to  be 
done  at  the  said  church  on  a  Sunday,  has  been 
the  morning  service  and  a  sermon,  and  that  on 
Sunday  the  5th  of  December  1819,  you,  with- 
out just  cause  or  impediment,  wholly  omitted  to 
perform  such  service,  and  also  on  Sunday  the 
25th  of  November  1820,  and  on  every  Sunday 
subsequent  thereto,  until  Sunday  the  34th  of 
December  following,  and  that  you  also  omitted 
to  perform  any  such  service  on  Sunday  the  28th 
of  January   1821,  and  that  on  the  aforesaid 
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Sundays  respectively  no  divine  service  what- 
ever was  performed  in  the  said  church. 

18.  That  you,  for  many  years  past  have  been 
in  the  habit  of  turning  swine,  horses,  and  cows 
into  the  church-yard  of  the  said  parish,  and  of 
using  the  church-porch  as  a  stable,  and  fodder- 
ing cattle  therein,  and  that  a  considerable 
quantity  of  dung  has  in  consequence  thereof 
frequently  been  collected  and  remained  for  a 
long  time  in  such  church-porch ;  that  consider- 
able damage  has  been  done  to  the  soil,  and 
many  of  the  grave-stones  in  the  church-yard 
have  been  broken  by  the  said  horses,  and  the 
ground  therein  turned  up  by  the  swine,  and 
sometimes  perforated  as  low  as  the  coffins 
therein  ;  that  the  Archdeacon  of  Bedford,  at  his 
parochial  visitation,  did,  on  or  about  the  18th 
of  June  1 823,  admonish  you  not  to  turn  swine 
into  the  said  church-yard  in  future,  but  that 
notwithstanding  such  admonition,  you  have 
continued  to  turn  swine  therein  as  you  had  done 
before. 

19.  That  there  are  two  keys  to  the  doors  of 
the  church,  one  whereof  is  kept  by  you  as 
rector,  and  the  other  by  the  churchwarden ; 
that  there  is  an  outer  door  to  the  chancel  of  the 
church,  to  which  there  is  only  one  key,  which 
is  in  your  possession,  and  that  by  the  means  of 
such  chancel  door  you  can  obtain  access  to  the 
church;  that  vestry  meetings  for  the  parish 
have  been  customarily  held  in  the  said  parish 
churchy  and  that  at  Easter  1821,  1823,  and  also 
1824,  notice  was  duly  given,  of  vestry  meetings 
to  be  held  for  the  said  parish,  and  that  a  short 
time  previous  to  the  times  of  each  of.  such 
restry  meetings  so  to  be  held,  you  obtained  ac- 
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cess  to  the  church  by  means  of  the  chancel  door, 
and  bolted  the  church  door  on  the  inside  there- 
of, and  thereby  prevented  the  churchwardens 
and  parishioners  from  meeting  in  vestry,  and 
refused  to  permit  the  church  to  be  opened  for 
the  said  purpose ;  and  that  you  have  also  at 
other  times  prevented  the  churchwardens  and 
parishioners  from  entering  the  church  and  hold- 
ing vestries  therein  in  pursuance  of  due  notice 
previously  given  for  that  purpose. 

20.  That  in  1820,  the  roof  of  the  chancel  of 
the  church  being  covered  with  lead,  you,  with- 
out any  lawful  authority  in  that  behalf,  caused 
the  roof  to  be  stripped  of  the  lead,  and  slates 
to  be  substituted  thereon  in  its  stead ;  and  that 
you  thereupon  sold  and  disposed  of  such  lead, 
the  money  arising  from  which  (after  paying  for 
such  slating)  you  converted  to  your  own  use, 
and  that  the  same  amounted  to  a  considerable 
sum,  over  and  above  the  expence  of  such  slates. 

21.  Rejected  before  prohibition. 

22.  That  on  Sunday  the  21st  of  January 
1821  the  child  of  Thomas  Smith  and  Ann  his 
wife,  parishioners  and  inhabitants  of  the  parish, 
was  brought  to  the  said  church  to  be  christen- 
ed ;  that  you  then  refused  to  christen  such  child 
until  a  sum  of  money  was  paid  to  you  for  the 
same ;  that  Smith  thereupon  paid  the  sum  thea 
so  demanded  by  you  ;  but  that  having  received 
such  sum,  you  declared  that  the  same  was  for 
the  baptism  of  a  former  child  of  Thomas  and 
Ann  Smith,  which  had  been  performed  by  you ; 
and  you  then  demanded  a  further  sum  of  money 
for  the  baptism  of  the  child  then  brought  to 
you ;  that  they  refusing  to  pay  such  further 
demand,  you  refused  to  baptize  the  child,  and 
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such  child  was  not  baptized.  That  in  April  or 
May  1823,  the  corpse  of  a  child  of  Thomas 
Smith  and  his  wife  was  brought  to  the  church- 
yard for  burial,  due  notice  thereof  having  been 
previously  given  to  you ;  that  you  then  refused  to 
perform  the  funeral  service,  and  to  bury  such 
corpse,  until  the  sum  of  four  shillings,  as  a  fee 
for  such  burial,  was  paid  to  you ;  and  you  then 
made  use  of  many  quarrelsome  words ;  that  in 
consequence  of  such  your  refusal,  the  said 
corpse  was  kept  a  considerable  time  in  the 
church-yard ;  that  you  at  last  buried  the  same, 
and  compelled  Smith  to  pay  the  fee  of  four 
shillings. 

23.  That  on  a  Sunday,  in  August  1823,  a  child 
of  James  Randall,  of  the  parish  of  Sutton,  and 
of  Amy  his  wife,  was  brought  to  the  church  to 
be  baptized ;  that  you  at  first  refused  to  baptize 
such  child,  until  a  sum  of  mony  as  a  fee  was 
paid  to  you  for  the  same ;  that  the  child  was^ 
detained  some  time  at  the  church  ;  that  you  af- 
terwards baptized  such  child  without  a  sum  of 
money  being  paid  for  the  same,  but  then  ex- 
pressed yourself  angrily  towards  Amy  Randall, 
and  desired  her  never  to  come  to  the  church 
i^ain. 

24.  That  a  child  of  John  Saville  and  of  his 
wife,  parishioners  and  inhabitants  of  the  parish, 
died  in  or  about  Michaelmas  1820 ;  that  on  the 
following  Monday  application  was  made  to  you 
to  bury  the  corpse  on  the  following  day ;  that 
you  then  declared  you  were  going  out,  and 
would  not  bury  it  until  the  Wednesday,  and 
made  use  of  profane  language ;  and  on  the  fol- 
lowing day,  being  Tuesday,  the  corpse  being 
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extremely  offensive  and  unfit  to  be  kept  any 
longer  without  burial,  and  a  grave  being  pre- 
pared, application  was  again  made  to  you  at 
the  rectory-house  to  bury  the  corpse  on  the 
same  day,  when  you  again  refused ;  and  that 
the  same  was  not  buried  until  the  next  day, 
being  Wednesday. 

25.  That  in  October,  1822,  the  corpse  of  a 
child  of  Thomas  Gurry,  and  of  his  wife,  pa- 
rishioners and  inhabitants  of  the  parish,  was 
brought  to  the  church-yard  for  bur^ ;  and  on 
the  31st  of  December  1822,  or  1st  January 
1823,  the  corpse  of  a  child  of  William  Giddins, 
and  his  wife,  also  parishioners  and  inhabitants 
was  brought  to  the  church-yard  for  burial ;  and 
that  in  July  1823,  the  corpse  of  a  child  of  Tho- 
mas Smith,  and  Ann  his  wife,  also  parishioners 
and  inhabitants,  was  brought  to  the  church- 
yard for  burial,  due  notice  thereof  having,  been 
previously  given  to  you  on  each  of  such  occa- 
sions ;  that  you  refused  to  perform  the  fune- 
ral seiTice,  and  to  bury  such  corpses  respec^ 
tively,  until  the  sum  of  four  shillings  for  each 
of  such  burials  was  paid  to  you  as  a  fee  for  the 
same  ;  that  such  sum  of  money  was  paid  to  you 
accordingly,  previous  to  your  performing  the 
funeral  service,  and  burying  such  corpses. 

26.  That  by  such  your  excesses,  and  the 
gross  impropriety  and  immorality  in  your  ccm- 
duct,  in  the  several  preceding  articles  set  forth, 
you  have  given  great  offence  to  the  parishioners 
and  inhabitants  of  the  said  parish  ;  and  that  by 
reason  thereof  they  have  declined  generally  to 
attend,  and  do  not  attend  divine  service  in  the 
parish  church ;  and  that  for  a  considerable 
time  past  the  congregation  at  such  service  has 
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consisted  commonly  of  one  or  two  poor  persons, 
and  of  a  few  poor  children  only. 

27.  That  at  the  Michaelmas  visitation  for  the 
year  1 823,  held  on  the  24th  of  October,  by  the 
Archdeacon  of  Bedford,  the  churchwarden, 
overseer^  constable,  and  some  of  the  parishi- 
oners of  the  parish  of  Sutton  made  two  several 
presentments  to  the  Archdeacon  or  to  his  Offi- 
cial, wherein  they  presented  several  of  your 
excesses  and  improprieties,  and  immorality  of 
conduct  hereinbefore  set  forth,  and  in  supply 
of  proof  of  the  premises,  exhibits  true  and 
authentic  copies  of  the  two  original  present- 
ments. 

The  28th,  29th,  and  30th  were  the  usual  for- 
mal articles. 

The  3l8t.  That  Edward  Drax  Free  be  duly 
and  canonically  punished  and  corrected  accord- 
ing to  the  exigency  of  the  law,  and  also  be  con- 
demned in  costs. 
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After  the  Court  had  admitted  these  articles  on 
the  second  session  of  Easter  Term,  the  pro- 
ceedings were  stayed  by  a  writ  having  been 
granted,  by  the  Court  of  King's  Bench,  to  show 
cause  why  a  prohibition  should  not  issue  to  the 
Ecclesiastical  Court ;  (d)  and  the  suit  thus  re- 
mained till  the  27th  of  May,  1826,  when  the 
proctor  for  the  promoter  brought  in  a  copy  of  an 
order  of  the  Court  of  King's  Bench  of  the  tenor 
following : — "  It  is  ordered,  that  a  prohibition 
**  issue  as  to  proceeding  against  the  plaintiff  for 
**  fornication  or  incontinence,  for  the  purpose 
**  only  of  his  soul's  health  and  the  reformation 


Farther  Pro< 
cceding^s. 


(a)  Free,  D.  D.  v.  Burgoyno,  5  Bai  n.  &  Cress.  400.  766. 
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"  of  his  manners ;  and  it  is  further  ordered,  that 
''  a  writ  of  consultation  issue  as  to  proceeding 
''  against  him  for  those  offences,  for  the  purpose 
"  of  suspension  or  deprivation  or  other  punish- 
''  Uient  merely  clerical,  and  also  as  to  all  the 
''  other  matters  charged  against  him  in  the  libel 
'*  in  the  Court  below."  The  writ  of  consultation 
was  brought  in ;  (d)  but  in  consequence  of  a 

(a)  The  Writ  of  Consultation  was  in  substance  as  follows: — 
George  the  Fourth,  &c.  <&c.  to  the  Right  Worshipful  Sir  John 
NichoU,  Knighty  Doctor  of  Laws,  Official  Principal  of  the 
Arches  Court  of  Canterbury,  greeting :  Whereas  Edward  Drax 
Free,  rector  of  the  parish  of  Sutton,  in  the  county  of  Bedford, 
hath  shown  to  us,  in  our  Court  before  us,  that  whereas  by  a 
statute  made  and  passed  in  the  parliament  of  His  late  Majesty 
George  the  Third,  in  the  twenty-seventh  year  of  his  reign,  it 
was  (amongst  other  things)  enacted,  *'  That  no  suit  should  be 
**  commenced  in  any  Ecclesiastical  Court  for  fornication  or  in- 
**  continence  after  the  expiration  of  eight  calendar  months 
**  from  the  time  when  such  offence  should  have  been  com- 
**  mitted ;"  yet,  nevertheless,  that  Montagu  Bnrgoyne  of  East 
Sheen,  in  the  county  of  Surry,  Esquire,  well  knowing  the  pre- 
mises, hath  in  October,  1824,  against  the  form  of  the  said 
statute,  drawn  the  said  Edward  Drax  Free  into  a  plea  in  the 
Spiritual  Court  before  you,  touching  and  concerning  the  crime 
of  fornication  or  incontinence  alleged  to  have  been  committed 
by  him  the  said  Edward  Drax  Free  with  divers  females  in  the 
several  and  respective  years,  1810,  1812,  1813,  1814,  1815, 
1817»  1822,  as  by  the  libel  of  the  said  Montagu  Burgoyne, 
amongst  other  things,  will  more  fully  appear.     And  whereas 
the  said  Edward  Drax  Free  has  lately  prosecuted  and  caused 
to  be  directed  to  you  our  certain  writ  of  prohibition  out  of  our 
Court  before  us  at  Westminster,  that  you  should  no  further 
hold  the  plea  aforesaid  in  the  Court  Christian  aforesaid  before 
you,  or  any  thing  further  in  that  behalf 'attempt,  by  pretence  of 
which  our  said  writ  of  prohibition  you  have  from  thence  hitherto 
delayed,  and  yet  do  delay  farther  to  proceed  in  the  cause  afore- 
said, as  we  have  understood,  to  the  great  damage  of  the  said 
Montagu  Burgoyne,  and  to  the  manifest  prejudice  of  the  eccle- 
siastical liberty ;  wherefore  the  said  Montagu  Burgoyne  hath 
in  our  Court,  before  us  at  Westminster,  humbly  besought  us  to 
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writ  of  error  in  the  matter  of  the  prohibition,  all 
proceedings  in  the  Spiritual  Court  upon  the  writ 
of  consultation  were,  on  the  17th  of  June,  di- 
rected to  be  stayed  till  the  4th  day  of  the  then 
next  Michaelmas  Term  inclusive ;  but  this  order 
not  being  renewed,  the  articles,  as  reformed, 
were  on  the  20th  of  November,  admitted,  and 
the  Proctor  for  the  Defendant  was  assigned  to 
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grant  him  our  aid  and  assistance  in  this  behalf,  and  we  favour- 
ably consenting  to  the  petition  of  him  the  said  Montagu  Bur- 
goyne,  and  being  unwilling  that  the  cognizance  which  to  the 
Ecclesiastical  Court  in  this  behalf  belongs  should  be  further 
delayed  by  such  false  and  subtle  assertions,  because,  in  our 
said  Court  before  us  at  Westminster,  it  is  amongst  other 
things  considered  by  our  said  Court,  that  the  said  Montagu 
Bargoyne  may  have  our  writ  of  consultation  to  the  Court 
Christian  aforesaid,  as  to  proceeding  against  him  the  said  Ed- 
ward Drax  Free  for  those  offences,  for  the  purpose  of  suspen- 
sion, or  deprivation,  or  other  punishment  merely  clerical,  and 
also  as  to  all  the  other  matters  charged  against  him  in  the  said 
libel  in  the  said  Court  Christian,  our  said  writ  of  prohibition  to 
the  contrary  thereof  notwithstanding,  whereof  the  said  Eklward 
Drax  Free  is  convicted,  as  it  appears  to  us  of  record;  we 
therefore  being  willing  that  justice  should  be  done  to  the  par- 
ties aforesaid,  as  the  law  requires,  and  being  unwilling  that  the 
said  Montagu  Burgoyne  should  be  in  any  wise  injured  in  this 
behalf,  signify  to  you,  and  command  that  you  may  in  that  cause 
lawfully  proceed,  and  further  do  what  you  shall  know  to  belong 
to  the  said  Court  Christian  as  to  proceeding  against  him  the 
said  Edward  Drax  Free  for  those  offences,  for  the  purpose  of 
suspension,  or  deprivation,  or  other  punishment  merely  clerical ; 
and  also  as  to  all  the  other  matters  charged  against  him  in  the 
said  libel,  in  the  said  Court  Christian,  our  said  writ  of  prohibi- 
tion to  the  contrary  thereof  before  you  directed  in  anywise  not- 
withstanding ;  provided  nevertheless,  that  you  do  not  proceed 
against  the  said  Edward  Drax  Free  on  the  charges  of  fornica- 
tion or  incontinence  in  the  said  libel  above  charged,  for  the 
purpose  only  of  his  soul's  health,  and  the  reformation  of  his 
manners.  Witness,  Sir  Charles  Abbott,  Knight,  at  West- 
minster, the  26th  of  May,  in  the  seventh  year  of  our  reign. 
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answer  thereto  the  next  Court,  when  he  alleged 
the  cause  to  be  appealed  to  the  High  Court  of 
Delegates.  On  the  6th  of  December  he  was 
assigned  further  to  prosecute  the  appeal  the  first 
session  of  next  term.  On  that  day,  he  alleged 
he  should  not  proceed  any  further  in  the  cause ; 
but  the  Court  having  assigned  him  to  answer 
the  articles  the  next  Court,  under  pain  of  sus- 
pension, on  the  third  session,  to  save  his  con- 
tumacy, he  gave  a  negative  issue,  and  again 
alleged  that  he  should  not  proceed  any  further 
as  proctor  for  Dr.  Free,  another  proctor  having 
exhibited  on  his  behalf :  ,on  the  4th  session  the 
Registrar  of  the  Court  of  Arches  stated,  that  he 
had  been  served  with  an  inhibition  under  seal  of 
the  High  Court  of  Delegates. 

The  libel  of  appeal,  in  its  second  article,  in 
substance  pleaded  ; — that  the  Judge  of  the  Court 
of  Arches  did  "  by  his  order  or  decree  bearing 
*'  date  the  by-day  after  Hilary  Term  (17th  Fe- 
**  bniary,  1825),  reject  the  4th,  and  21st;  direct 
**  the  5th,  11th,  13th,  and  19th  articles,  to  be  re- 
'*  formed;  and  admit  to  proof  the  remainder  of  the 
''  articles;  and  did  further,  on  the  2d  session  of 
"  Easter  Term  (25th  April,  1825),  also  admit  to 
'*  proof  the  e5th,  11th,  13th,  and  19th  articles,  as 
•*  reformed,  and  assign  the  proctor  of  Dr.  Free 
"  to  answer  to  the  articles  (save  the  4th  and  21st 
'*  rejected)  the  next  Court :  and  did  further  on 
''  the  3dsession  of  Trinity  Term  (3d  June,  1826), 
•*  the  proctor  of  the  promoter  then  alleging  the 
"  articles  to  have  been  reformed,  assign  to  hear 
*'  on  admission  of  the  same,  as  reformed,  tlie 
"  next  Court ;  and  also  that  he  did  afterwards, 
/*  on  the  3d  session  of  Michaelmas  Term  (20th 
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**  November,  1820),  admit  to  proof  the  said  ar- 
''  ticles  as  reformed,  and  assign  Dr.  Free's 
"  proctor  to  answer  thereto  the  next  Court." 

On  the  26th  of  May,  1827,  Addams,  on  the 
part  of  the  appellant,  moved,  that  the  Con-dele- 
gates would  not  assign  the  cause  for  hearing 
before  the  whole  Commission  until  the  writ  of 
error  was  disposed  of  in  the  House  of  Lords,  (a). 

This  motion,  was  opposed  by  Lushington; 
and  rejected  by  the  con-delegates.  (6) 

Addams  then  prayed  to  be  heard,  on  act  on 
petition,  before  the  whole  Commission ;  but  the 
Con-delegates  said  : — That  they  could  not  make 
such  an  order  against  their  own  decree  ;  but  that 
if  there  was  any  error  in  the  principle  by  which 
they  had  been  guided,  the  order  might  be  re- 
considered when  the  whole  commission  was 
assembled. 

On  the  6th  of  June,  1827,  this  application  was 
renewed  before  the  whole  Commission  at  Ser- 
jeant's  Inn. 

Addams  and  Denma?^,  (Common  Serjeant),  for 
the  Appellant. 

(a)  In  the  writ  of  error  to  the  House  of  Lords,  the  sentence 
of  the  Court  of  King's  Bench  was  prayed  to  be  reversed  and 
anottllcd  for  the  following  among  other  reasons  :  —  "  That  the 
"  suit  depending  in  the  Arches  Court  of  Canterbury  against 
**  the  plaintiff  in  error,  as  with  respect  to  any  charge  of  fornica- 
**  tion  or  incontinence  therein  made  and  contained,  is  expressly 
*'  contrary  to  the  provisions  of  the  27  Geo.  3.  c.  44.,  and  con- 
**  aequently  that  the  judgment  of  the  Court  of  King's  Bench,  in 
**  prohibition  of  that  suit,  as  with  respect  to  any  such  charge  of 
"  fornication  or  incontinence,  should  have  been  absolute  and 
"  unqualified." 

(6)  The  Con-dclcgatcs  were  :  —  Dr.  Arnold,  Dr.  Burnaby, 
Dr.  Pickard. 
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If  the  writ  of  error  had  not,  in  the  first  instance, 
been  by  an  oversight  moved^to  the  Exchequer 
Chamber,  (a)  the  Ecclesiastical  Court  could  not 
have  now  been  in  a  situation  to  proceed  in  the 
cause:  and  should  the  House  of  Lords  reverse 
the  judgment  of  the  Court  of  King's  Bench,  and 
the  suit,  in  the  mean  time,  be  sufiered  to  go  on 
in  this  Court,  it  would  be  impossible  to  put  the 
appellant  in  statu  quOj  even  by  resorting  to  the 
expensive  remedy  of  a  Commission  of  review. 

Dr.  Lushingtouy  Dr.  Dodson,  and  Mr.  Camp* 
hell  contr^. 


The  writ  of  Consultation  is  peremptory  on 
the  Court  of  Arches  to  proceed :  and  no  appeal 
should  be  entertained  upon  what  was  not  an 
exercise  of  judicial  discretion,  but  of  obedience 
to  the  orders  of  the  superior  jurisdiction.  The 
Court  of  Arches  could  not  suspend  the  cause. 

Per  Curiam.— The  words  of  the  writ  are:  **We 
'^  signify  and  command  that  you  may  proceed." 

Gaselee,  J.  —  It  is  not  unusual  for  the  Court 
of  Common  Pleas  to  suspend  its  decision  in  a 
suit,  until  a  similar  cause,  in  the  course  of  ar- 
gument in  the  Court  of  King's  Bench,  shall 
have  received  a  judicial  determination. 

Argument  resumed. 
The  terms  of  the  Commission  are,  however, 
imperative  upon  this  Court,  and  command  it  to 
proceed   **  summarily  and   without    the   strict 


(a)  See  Free,  D.  D.  t?.  Burgoyne,  d  B.  &  C.  766. 
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formality  of  judicature,  considering  and  at- 
tending only  to  the  truth  of  the  matter  and 
the  mere  equity  of  the  case."  At  least,  the 
Court  will  order  the  evidence  to  be  taken  in  the 
interim,  otherwise  justice  may  be  defeated  by 
the  loss  of  essential  witnesses.  If  the  appellant 
were  conscious  of  innocence,  he  would  not  have 
thrown  so  many  delays  and  impediments  in  the 
way  of  this  prosecution. 

The  Judges  Delegate,  viz.,  Mr.  Baron  Hul- 
lock,  Mr.  Justice  Littledale,  Mr.  Justice  Gase- 
lee,  Dr.  Bumaby,  and  Dr.  Pickard,  (a)  granted 
the  motion;  and  directed  the  proceedings  in 
the  Ecclesiastical  Court  to  await  the  decision  in 
the  House  of  Lords. 
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The  House  of  Lords  having  affirmed  the  judg- 
ment of  the  Court  of  King's  Bench,  (6)  an  offi- 
cial copy  of  their  Lordships'  judgment  was 
brought  into  the  registry  of  the  High  Court  of 
Delegates  on  the  2d  of  July,  1828 ;  and,  on  the 
11th,  the  appeal  from  the  admission  of  the  arti- 
cles and  exhibits  was  argued. 

Addams  for  the  Appellant. 

The  cause  is  now  precisely  in  the  same  shape 
as  if  there  had  been  no  writ  of  error :  and  the 


Delegates, 
1828. 


Jnljr  lltb. 


(a)  Dr.  Arnold,  haring  been  described  in  the  commission  as 
**  Henry"  instead  of  ^*  James  Henry,''  and  the  counsel  for  the 
appellant  declining  to  undertake  that  no  objection,  on  the 
score  of  irregularity,  should  subsequently  be  raised  to  the 
proceedings  from  this  error,  Dr.  Arnold,  ex  abundanti  cauieU, 
withdrew. 

{b)  Free,  D.  D.  v.  Burgoync,  2  Bligh  (new  series),  06.  §.  C. 
1  Dow  (new  series),  116. 
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question  is,  whether  under  the  order  of  the  Court 
of  King's  Bench,  and  the  writ  of  consultation, 
the  Ecclesiastical  Court  can  proceed  in  this 
suit.  The  order  stands  thus :  *'  that  a  prohibi- 
'^  tion  issue  as  to  proceeding  against  the  plain- 
"  tiff  (Dr.  Free)  for  fornication  or  incontinence 
''  for  the  purpose  only  of  his  soul's  health  and 
''  the  reformation  of  his  manners ;  and  that  a 
''  writ  of  consultation  issue  as  to  proceeding 
"  against  him  for  those  offences  for  the  purpose 
"  of  suspension  or  deprivation  or  other  punish- 
"  ment  merely  clerical."  The  order,  then,  must 
be  taken  in  this  way ;  that  the  suit,  so  far  as  **  the 
"  soul's  health"  is  concerned,  must  abate  ;  but 
that  (if  such  a  form  of  proceeding  be  known* 
and  it  is  competent  to  tlie  party  to  institute  it), 
a  suit  for  '^  suspension  or  deprivation"  may  go 
on  without  subjecting  the  Ecclesiastical  Court 
to  a  prohibition.  The  order  does  not  authorize 
a  new  form  of  suit :  it  puts  a  stop,  in  toto^  to 
any  further  proceeding  under  the  present  cita- 
tion ;  but  does  not  prohibit  a  proceeding,  de 
7iovOy  under  a  citation  "  for  suspension  or  depri- 
**  vation."  This  is  the  only  rational  construc- 
tion of  the  order,  which  never  was  intended  to 
interfere  with  the  established  practice  of ^ the 
Ecclesiastical  Courts.  And,  in  those  Courts, 
there  is  no  proceeding,  ex  director  for  a  penalty, 
as  for  suspension  or  deprivation,  and  if  there 
were,  this  cause  can  no  longer  be  prosecuted, 
for  the  words  **  suspension  or  deprivation"  are 
not  to  be  found  in  the  citation.  In  Stone's 
case,  (d)  the  form  of  suit  was  '*  pro  salute  aninuBy^ 
and  a  criminal  proceeding  in  the  Spiritual  Courts 
is  invariably  in  that  form.     Oughton.  tit.  139. 


(fi)  The  Kinp^'s  Proctor  v.  Stone,  1  Consistory  Reports,  424. 
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Another  fatal  objection  is,  that  the  articles       1829. 
have  been  reformed  after  their  admission.     On      Z77IZZ 

1  KINITY 

the  25th  of  April  the  articles  were  admitted,  and       term, 

-  ,  ^  .  ,  Ist  Srtsion. 

the   adverse  proctor  was  assigned  to  answer. 

The  prohibition  was  afterwards  argued  ;  and  in  »"rcoyne 
pursuance  of  the  order  made  by  the  Court  of  pree. 
King's  Bench,  the  articles  were  reformed  and 
then  again  admitted.  Tliis  is  contrary  to  all 
principle  and  precedent;  for  it  is  quite  esta- 
bliBhed,  that  articles  once  admitted  are  incapa- 
ble of  reform.  In  Schultes  v.  Hodgson  (a)  a 
proceeding  precisely  similar  to  the  present,  the 
Court  of  Appeal  admitted  additional  articles; 
but  the  Court  in  that  case  said :  "  Articles, 
"  when  brought  in,  may  be  reformed  and 
"  amended  under  the  direction  of  the  Court 
'*  prior  to  their  actual  admission ;  but  when 
"  they  are  once  admitted  and  issue  is  joined, 
"  either  party  is  bound  by  them." 

The  appellant's  counsel  then  proceeded  to 
argue  the  point  upon  which  he  chiefly  relied, 
viz.  that  in  the  Ecclesiastical  Court,  no  such 
suit,  as  for  deprivation  eo  iwmine  was  known ; 
that  deprivation  was  the  means  of  punishment, 
and  of  producing  reformation  ;  but  that  the 
proceeding  was  diverso  intuitu— pro  salute  aninue^ 
which  a  sentence  of  deprivation  might  follow. 

To  this  head  of  argument  the  observations 
on  the  other  side  were  principally  confined.  (Ji) 

(a)  1  Add.  318.  321. 

(b)  The  substance  of  these  arguments  is  given  in  the  report 
of  what  passed  on  tlic  writ  of  error  before  the  House  of  Lords. 
See  Free,  D.  D.  v.  Burgoync,  2  Bligh  (new  series),  0->.  S.  C. 
1  Dow  (new  series),.  115. 
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In  the  course  of  the  argument  the  Court 
made  several  observations,  in  substance,  and  to 
the  eflfect  following  :  (a) 

Per  Curiam. 

The  order  of  the  Court  of  King's  Bench  is 
understated ;  it  permits  the  Ecclesiastical  Court 
to  proceed  to  a  certain  extent,  and  imder  certain 
limitations,  to  a  sentence  in  the  present  suit. 
By  the  order,  the  Ecclesiastical  Court  is  only 
prohibited,  under  the  27  Greo.  3.  c.  44.,  from 
such  proceedings  as  are  applicable  equally  to  a 
layman  and  a  clerk  in  orders,  but  not  from  such 
as,  under  the  general  canon  law,  apply  ex- 
clusively to  a  clergyman  in  his  clerical  character. 
Supposing  no  writ  of  prohibition  had  issued,  or 
that  the  promoter  had  voluntarily  abandoned 
that  part  of  the  proceeding,  "  for  the  purpose 
of  the  souVs  health,"  could  not  the  suit  still 
have  been  persevered  in,  and  a  sentence  given  ? 
For  although  the  terms  of  the  citation  may  be 
restricted,  the  prayer  at  the  end  of  the  articles 
is  general,  and  they  are  to  be  taken  together. 
However,  even  if  in  the  citation,  **  touching  and 
*'  concerning  the  soul's  health," are  struck  out,  as 
surplusage,  the  words  "to  do  and  receive  as 
'*  unto  law  and  justice  shall  appertain,"  are  quite 
sufficient  to  sustain  the  jurisdiction,  and  make 
a  sentence  under  the  articles,  every  one  of  which 
is  framed  with  a  view  to  clerical  offences,  con- 
formable to  the  citation.  In  indictments  the 
punishment  is  never  set  out. 

The  alteration  of  the  articles  was  to  make 
them  accord  with  the  rule  of  the  Court  of  King's 


(a)  Mr.  Baron  Hullock  was  absent. 
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Bench ;  and  such  an  alteration  hardly  comes 
within  the  principle  of  reforming  articles,  it  is 
merely  expunging,  as  a  matter  of  course,  that 
over  which  the  Court  has  no  jurisdiction ;  and 
is  to  inform  the  Judge  that,  in  giving  sentence, 
he  must  not  proceed  "  for  the  souFs  health"  of  the 
defendant.  It  was  not  necessary  to  reform  the 
articles,  nor,  in  point  of  fact,  were  they  reform- 
ed by  an  application  to  the  Court  of  Arches. 
The  reform  took  place  upon  the  writ  of  pro- 
hibition, and  is,  therefore,  the  operation  of  a 
superior  and  controuling  jurisdiction. 

The  Court  pronounced  against  the  appeal ; 
affirmed  the  decrees  appealed  from,  (a)  and  re- 
mitted the  cause ;  intimating,  that  from  its  ge- 
nerality, no  evidence  should  be  taken  on  the  14tli 
article. 
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On  the  first  session  of  Michaelmas  term  the 
remission  of  the  cause  was  brought  in  ;  and  wit- 
nesses  having  been  examined  in  support  of  the 
articles  and  exhibits,  on  the  first  session  of 
Hilary  term,  1829,  publication  was  prayed ; 
when  an  allegation  on  the  part  of  the  defendant 
was  asserted.  This  allegation  was  debated  on 
the  fourth  session,  and  admitted,  after  some 
slight  amendments  by  the  Court.  Upon  the 
admission,  the  Court  observed : — 

Per  Curiam. 
I   am  not  inclined  to  strike  out  any  thing  Defeo^Aiie. 
that  may  afiect  the  merits  of  the  case,  and       *!!l!!' 
ultimately,  perhaps,  bear  upon  the  costs.    The 
case  is  founded  upon  very  serious  charges ;  and 

(a)  As  set  forth  in  the  second  article  of  the  libel  of  appeal. — 
Vide  supra,  p.  470. 
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though  the  defendant  has  not  hitherto  sho^ra 
himself  very  ready  to  meet  the  charges  in  a 
direct  way,  yet  now  that  he  is  arrived  at  his 
defence,  the  Court  will  allow  him  the  fullest 
opportunity  of  establishing  it.  The  cause,  from 
the  nature  of  it,  is  of  the  highest  importance 
to  him  as  a  clergyman ;  and  as  the  allegation 
is  generally  admissible,  I  am  also  the  less  dis- 
posed to  refer  it  back  to  be  reformed  from  the 
time  at  which  it  is  offered  ;  because  if  the  plea, 
when  reformed,  should  be  objected  to,  the  pro- 
gress of  the  cause  might  be  delayed  till  Easter 
term;  whereas  now  the  witnesses  will  be  ex- 
amined upon  it  in  the  course  of  the  vacation ; 
and  if  a  responsive  allegation  may  be  considered 
necessary,  it  will  be  ready  by  the  first  session 
of  that  term.  It  is,  therefore,  the  most  beneficial 
course,  both  for  the  defendant  and  the  promoter, 
that  the  allegation  should  now  be  admitted  with 
the  slight  alterations  which  the  Court  has  al- 
ready made  with  the  consent  of  the  defendant's 
counsel . 

Allegation  admitted. 


This  allegation  consisted  of  eleven  articles; 
but,  in  support  of  it,  no  witnesses  were  ex- 
amined. It  denied  the  charges  of  criminal  con- 
nection and  solicitation  of  chastity ;  of  intoxi- 
cation, and  profane  cursing  and  swearing,  and 
pleaded  in  explanation  and  justification  of  other 
parts  of  the  articles.  It  admitted,  **  that  a 
"  book  called  or  known  by  the  name  of  Aris- 
"  totle's  Masterpiece  having  by  accident  come 
"  into  possession  of  Edward  Drax  Free,  was, 
"  for  some   time,   in    his    rectory   house,   and 

**  might  have  been  Uiere  seen  by  Maria , 

'^  &c.  &c. ;  but  it  alleged  that  the  said  E.  D. 
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"  Free  did  not  at  any  time  keep  (save  as  afore- 
^*  said,  if  the  said  book  is  an  indecent  and  ob- 
"  scene  book,  \rhich  is  denied)  or  show  to  the 
**  said  persons  or  either  of  them  or  others,  any 
"  obscene  or  indecent  book  or  print."  The 
allegation  concluded  by  excepting  to  the  credit 
of  five  female  witnesses  (in  support  of  the  arti- 
cles), as  persons  of  notoriously  bad  character. 

In  reply  to  this  defensive  plea,  a  responsive 
allegation,  consisting  of  one  article  only,  and 
pleading  in  support  of  the  several  witnesses 
whose  credit  had  been  attacked,  was,  on  the 
by-day  after  Hilary  term,  brought  into  the  re- 
gistry ;  but  its  admission  was  not  pressed. 

On  the  first  session  of  Easter  term,  publica- 
tion was  decreed,  and  the  cause  concluded, 
saving  exceptive  allegations.  The  proctor  for 
Dr.  Free  then  declared  he  should  proceed  no 
further. 

On  the  second  session,  Dr.  Free,  in  person, 
prayed  further  time  for  giving  in  an  exceptive 
allegation ;  when  the  Judge  continued  the  as- 
signation to  the  next  session,  to  allow  time  for 
Dr.  Free's  exhibiting  an  afiidavit  of  his  illness 
and  inability  to  attend  on  the  last  court  day. 
This  direction  being  complied  with,  the  Court, 
on  the  third  session,  assigned  Dr.  Free  to  bring 
into  the  registry  his  exceptive  allegation  three 
days  before  the  next  Court,  and  to  deliver  a 
copy  thereof,  at  the  same  time,  to  the  proctor 
for  the  promoter.  The  exceptive  allegation, 
coupled  with  two  affidavits,  and  interrogatories 
for  the  purpose  of  being  addressed  to  the  Pro- 
moter, having  been  brought  in,  Dr.  Free  in  per- 
son, was  on  the  fourth  session,  heard  in  support 
of  their  admission. 
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1829.  Per  Curiam. 

T,^,„„y         The  present  question  respects  the  admissibi- 
uil^^    lity  of  an  exceptive  allegation  tendered  by  the 

defendant.    The  nature  of  the  case  is  such  that 

BoRGOYHB  gy^ry  fair  means  of  defence  should  be  allowed; 
Free.  jjuf  there  are  certain  rules  and  boundaries  be- 
ExoepUre  tile-  youd  which  the  Court  has  no  power  to  proceed. 
^bS^^iIre  The  suit  was  begun  above  four  years  since ;  but 
t^J^h  ^^  defendant,  instead  of  meeting  the  charge 
jeot  being  the  aud  comiug  to  the  true  question  at  issue — his 
witneM,— it  guilt  or  innocence — has  resorted  to  every  prac- 
TOttoT  to^*.^-*  ticable  means,  and  to  every  possible  Court,  try- 
»?«J»  ^  py|°2  ii^g  to  take  advantage  of  forms  in  order  to  delay 
lit,  Faou/  the  progress  of  the  suit.  If,  by  adopting  thb 
t^^i^t^  course,  he  has,  in  some  degree,  exhaustei  his 
flSttJTi^e  pecuniary  means,  he  cannot  expect  that  the 
pieai  before  CouTt,  iu  its  investigation  of  the  real  justice  of 
oannotbepiead-  the  casc,  cau  ou  that  accouut  deviate  from  its 
SJo"*to"r^t.*  regular  mode  of  proceeding. 


Tbere  ™t 'be  ^Y  *^^  mcasurcs  Tcsorted  to  by  the  defend- 
a  cootradicUoD  aut,  thc  promotcr  could  not  get  an  opportunity  of 
uoM  eiei^d  beginning  to  examine  his  witnesses  till  last 
^ri^whJT''  Michaelmas  term.  In  Hilary  term  publication 
hM*d'*^id*"  being  prayed,  a  defensive  allegation  was  givra 
u\u\y  and  eor-  QU  the  part  of  Dr.  Free,  in  which  he  stated,  it 
T^  matter  '  must  bc  supposed,  all  the  grounds  he  had  to 
rf"tb«"lJI!d.n^  offer  on  his  own  behalf.  But  though  he  had  the 
(not  oat  of  the  wholo  EastcT  vacatiou  to  prove  his  allegation  he 
raoter)  of  the  did  uot  cxamiue  a  Single  witness.  Publication 
gatjon  r^ted^  of  the  cvideuce  actually  passed,  and  the  cause 

would  thus  have  been  concluded  unless  exceptive 
allegations  could  be  offered.  The  Promoter  de- 
clared he  gave  no  exceptive  allegation.  If  Dr. 
Free  had  meant  to  offer  any  exceptive  plea,  it 
ought  to  have  been  asserted  on  the  second  ses* 
sion :  he  was  allowed  till  the  third  session ;  and, 
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upon  an  affidavit  then  exhibited,  the  time,  under 
the  circumstances,  was  further  extended  to  the 
fourth  session  ;  but  the  allegation  was  directed 
to  be  given  in  and  a  copy  delivered  to  the  ad- 
verse party  three  days  before  that  session.  How- 
ever, the  allegation  was  not  brought  in  accord- 
ing to  the  order,  and,  in  strictness,  the  defend- 
ant is  not  entitled  now  to  have  its  admissibility 
debated :  but,  if  the  allegation  be  really  admis- 
sible, in  such  a  case  as  the  present — more  es- 
pecially where  the  defendant  appears  in  person 
and  is  acting  for  himself — it  would  be  hardly 
fitting  for  the  Court  to  exclude,  by  a  rigid  ad- 
herence to  its  order,  any  thing  which  might  ap- 
pear of  importance   to  the  justice  of  the  case; 
but  on  the  other  hand,  this  exceptive  allegation 
must  be  considered  under  the  ordinary  rules  and 
principles  of  the  Court  applicable  to  the  admis- 
sion of  such  a  plea. 

Now  all  exceptive  allegations,  offered  after 
publication,  are  stricti  juris,  because  the  proofs 
having  been  seen  there  would  be  great  danger  of 
perjury,  as  well  as  of  endless  delays,  if  further 
evidence  could  at  that  period  be  loosely  or  lightly 
received.  Of  several  rules  that  apply  to  such  al- 
legations, it  may  be  sufficient  to  mention  one  or 
two.  (a)  The  object  of  these  pleas  is  the  credit  of 
the  witness,  not  the  proof  or  disproof  of  the  facts 
in  issue  in  the  principal  cause.  Upon  the 
facts  in  the  principal  cause  all  matters  must 
be  pleaded  before  publication,  and  therefore  a 
party  cannot  plead  in  contradiction  to  a  witness, 

(a)  Upon  the  legal  nature  and  object  of  exceptive  pleas,  and 
theprinciples  applicable  to  them,  see  Mynn  v.  Robinson,  Vol.1. 
p.  175 ;  and  Evans  v.  Evans,  1  Consistory  Reports,  95.  in 
noHs. 

VOL.  II.  I  I 
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what  he  might  have  offered  in  contradiction  to 
the  articles  or  pleas  before  publication .  Here  the 
defendant  not  only  might  have  pleaded,  but  did 
plead,  all  defensive  matter  before  publication. 
He  not  only  might  have  entered,  but  actually 
has  entered,  into  all  these  articles  of  charge,  and 
stated  his  defence.  He  has,  however,  produced 
no  evidence :  and  he  is  clearly  not  now  entitled 
again  to  go  over  the  same  ground. 

Another  rule  is,  that  the  exceptive  plea  must 
contain  a  clear  and  distinct  contradiction  to  the 
deposition,  and  be  capable  of  being  proved  by 
witnesses  so  as  to  show  that  the  witness  had 
deposed  falsely  and  corruptly:  for,  as  I  have 
before  stated,  the  true  object  of  an  exceptive  al- 
legation is  not  the  facts  at  issue  in  the  principal 
cause,  but  the  credit  of  the  witness. 

Another  rule  is,  that  the  exceptions  must 
arise  out  of  the  deposition,  not  out  of  the  general 
character  and  conduct  of  the  witness.  The  ge- 
neral character  must,  if  pleaded  at  all,  be  plead- 
ed before  publication,  and  in  fact  it  has  in  this 
case  been  already  attacked. 

Without,  then,  entering  into  more  detail,  yet, 
upon  these  rules,  which  the  Court,  being  bound 
to  administer  justice  according  to  law,  has  no 
discretion  to  infringe,  there  is  no  part  of  this  ex- 
ceptive allegation  (as  it  is  called)  that  is  entitled 
to  be  admitted.  A  great  portion  of  it  is  more  in 
the  nature  of  the  defendant's  observations  upon 
the  evidence  than  any  thing  which,  even  before 
publication,  could  be  admissible.  And  in  truth 
there  is  nothing  which  would  really  contribute 
to  Dr.  Free's  defence :  the  exceptions,  if  they 
could  legally  be  sent  to  proof,  would  only  add 
to  the  expences  of  the  suit.      I  must  remark 
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that  there  are  some  affidavits  which  have  been       ib29. 

improperly  offered:  and  the  interrogatories  to  trinity 

the  Promoter  are  still  more  irregular,  (a)  i  JsM^ion 

On  the  whole  the  Court  rejects  the  allegation,       

concludes  the  cause,  and  assigns  it  for  sentence  ®""^^^"'' 
on  the  first  session  of  the  next  term.  ^"^=- 

Allegation  rejected. 

Upon  the  first  session  of  Trinity  term  the 
Court  —  after  Dr.  Lushington  and  Dr.  Dodson 
had  commented  shortly  upon  the  evidence,  sub- 
mitting, in  conclusion,  that  it  fully  established 
the  articles ;  and,  after  hearing  Dr.  Free  in  his 
own  defence,  -    proceeded  to  give  sentence. 

Judgment. 
Sir  John  Nicholl. 

This  suit  against  a  clergyman  for  immorality 
and  misconduct,  leading,  if  the  charges  are 
proveil,  to  his  suspension  or  deprivation,  is  of  a 
painful  description,  both  as  it  respects  the  indi- 
vidual accused  and  the  body  to  which  he  be- 
longs ;  for  a  part  of  the  opprobrium  will  affix 
most  unjustly  on  that  body :  most  unjustly,  be- 
cause— considering  that  the  body  of  the  clergy 
consists  of  many  thousand  persons  —  it  is  not 
extraordinary  that  a  few  individuals  are  to  be 
found,  who,  forgetful  of  what  is  due  to  them- 
selves and  the  sacred  functions  they  have  en- 
gaged to  discharge,  should  be  guilty  of  ofiences 
disgraceful  to  their  character  even  as  men ; 
whereas  were  the  subject  fairly  and  candidly 

(a)  Upon  the  application  of  Dr.  Free,  after  the  rejection  of 
the  exceptive  plea,  the  Court  ordered  the  affidavit  and  interro- 
UStories,  that  were  annexed  to  it,  to  be  delivered  to  him  out  of 
tlie  registry. 

I  I  2 
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considered,  it  won  Id  be  acknowledged  to  be  highly 
creditable  to  the  Clergy  of  the  established  Church 
that  so  few  instances  of  misconduct  occur  which 
require  the  interposition  of  l^al  correction. 

The  present  suit  has  been  long  depending,  and 
considerable  expence  has  been  incurred ;  but, 
to  those  who  understand  the  subject,  it  is  quite 
obvious  that  neither  has  the  time  been  consumed, 
nor  have  the  costs  been  occasioned,  necessarily 
either  from  the  constitution  of  the  Court  or  from 
the  manner  in  which  its  functions  are  administer-, 
ed,  but  that  both  these  inconveniences  have  arisen 
from  the  proceedings  of  the  defendant  himself. 
It  need  hardly  be  remarked,  that,  where  there 
exists  a  disposition  to  take  every  possible  ad- 
vantage which  the  law  will  afford  of  obstruct- 
ing and  impeding  the  proceedings,  there  is  no 
Court  in  which  a  party  may  not  harass  his  op- 
ponent by  vexatious  expence  and  delay. 

In  this  case  the  citation  was  returned  on. the 
9th  of  November  1824 ;  and  it  may  be  proper 
to  state  what  would  have  been  the  regular 
course  if  the  defendant,  relying  upon  his  inno- 
cence, had  fairly  met  the  charge.  The  articles  of 
charge  would  have  been  admitted  in  that  term ; 
the  witnesses  in  support  of  them  might  have  been 
examined  during  the  Christmas  vacation ;  the 
defensive  allegation  brought  in  in  Hilary  term ; 
the  defendant's  witnesses  examined  during  the 
Easter  vacation,  and  the  cause  heard  in  the 
Easter,  or  at  the  latest  during  the  Trinity  term 
of  1825.  Thus,  if  each  party  had  been  dis- 
posed fairly  to  have  proceeded  in  the  investiga- 
tion of  the  truth  or  falsehood  of  the  offences 
imputed  to  Dr.  Free,  the  constitution  of  the 
Court  and  the  course  of  its  proceedings  would 
have  afforded  the  means  of  arriving  at  the  jus- 
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tice  of  the  case  in  three  or  four  terms,  occupying       ib29. 
seven  or  eight  months,  and  at  no  very  conside-     ^^^^^ 
Table  costs.  ,  J^^^.* 

Isi  Session. 

Some  possible  circumstances  might  have 
occurred  in  the  course  of  the  investigation  fairly 
extending  the  proceedings  a  term  or  two  longer:  P"*^^- 
but  not  necessarily ;  for  what  in  fact  has  taken 
place  ?  Instead  of  the  Articles  being  admitted 
in  Michaelmas  term  1824,  so  that  the  Promoter 
might  then  proceed  to  the  examination  of  his  wit- 
nesses, he  was  by  various  means  prevented  from 
producing  a  single  witness  till  the  latter  end  of 
November  1828;  and  here  is  the  cause  now  heard 
in  June  1829,  while  it  might  have  been  as  well 
heard  in  June  or  July  1825. 

It  is  hardly  necessary  to  trace  the  suit  through 
all  these  steps.  There  was  first  a  protest 
against  the  jurisdiction:  that  protest  delayed 
the  bringing  in  of  the  Articles  till  Hilary  term 
1825.  In  that  term  the  Articles  were  admitted, 
and  from  their  admission  an  appeal  to  the  De- 
legates was  interposed.  In  Easter  term  1825, 
the  appeal  not  being  prosecuted,  the  Articles 
stood  admitted ;  but  then  the  cause  was  stopped 
in  consequence  of  an  application  to  the  Court 
of  King's  Bench  for  a  Prohibition. 

The  matter  having  thus  got  into  Westminster 
Hall,  the  progress  of  the  suit  in  this  Court  was 
suspended  for  a  year  and  a  half.  In  November 
1826  a  writ  of  consultation,  as  far  as  the  object 
of  the  suit  was  deprivation,  or  suspension,  or 
other  punishment  merely  clerical ,  having  at  length 
issued,  and  an  order  to  stay  proceedings  for  a  li- 
mited time,  which  had  expired,not  being  renewed, 
on  the  20th  of  November  1826  the  Articles,  after 
a  slight  reform,  were  re-admitted ;  and  from  this 
re-admission  an  appeal  was  again  interposed  to 
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the  Delegates.  In  February  1827  an  inhibition 
from  the  Court  of  Delegates  was  served  on  this 
Court :  but  a  writ  of  Error  having  been  carried 
to  the  House  of  Lords  from  the  decision  of  the 
Court  of  King's  Bench,  the  cause  was  suspended 
in  the  Delegates  till  that  question  was  disposed 
of.  At  length  the  Delegates  affirmed  the  decree 
of  the  Court  of  Arches  admitting  the  Articles, 
and  the  cause  was  remitted.  Tims  then  in 
Michaelmas  term  1828,  after  a  protest  against 
the  jurisdiction,  appeals  to  the  Delegates,  ap- 
plications for  Prohibitions,  and  writs  of  error, 
after  four  years  spent  in  this  manner,  the  cause 
was  in  Michaelmas  term  1828  exactly  in  the 
situation  it  might  have  been  in  Michaelmas  term 
1824,  if  the  defendant  had  at  once  come  forward 
fairly  to  meet  the  charge  and  assert  his  inno- 
cence :  for,  in  effect,  the  Court  of  King's  Bench 
expressed  exactly  tlie  same  opinion  on  the  con- 
struction of  the  statute  of  the  27  Geo.  3.  c.  44. 
that  had  been  expressed  in  this  Court,  viz.  that 
it  extended  not  to  a  proceeding  such  as  the  pre- 
sent ;  though  a  few  words  in  the  form  of  the  Arti- 
cles, —  "  your  soul's  health,"  —  might  lead  to  a 
misconstruction  of  the  view  of  the  statute  taken 
by  this  Court ;  as  if,  provided  the  charges  were 
established,  it  were  intended  merely  by  spiritual 
censures  to  punish  incontinences,  instead  of  sus- 
pending or  depriving  the  defendant,  regard  being 
had  to  his  clerical  character,  (a) 

The  cause,  however,  is  now  arrived  at  the 
stage  when  the  Court  is  to  decide  on  the  goilt 
or  innocence  of  the  defendant  in  respect  to  tiie 
offences  charged  ;  but  it  is  clear  that  neither  fc 
he  the  party  who  ought  to  complain  of  the  delaj 

(a)  See  the  observations  of  the  Court,  upon  this  pouit  ^ 
Oliver  v.  Toll  and  Hobart,  Vol.  I.  p.  46. 
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and  expences  incurred ;  nor  is  the  blame  im-  1829. 
putable  to  the  constitution  or  administration  of  trinity 
this  Ck)urt.     If  any  means  can  be  devised,  con-    j,7^'^;„ 

sistently  with  the  ends  of  justice,  to  prevent  the       

interposition  of  vexatious  delays  it  would  be  a    ®"»®^^'*« 
valuable  improvement  for  the  public,   and  be       ^*^e- 
highly  satisfactory  to  those  who  may  preside  in 
this  Court. 

Having  thus  adverted  to  the  conduct  of  the 
cause,  it  becomes  now  proper  to  consider  the 
offences  charged  and  the  proofs  produced. 

Dr.  Free  is  a  clergyman,  and  has  for  many 
years  been  incumbent  of  the  rectory  of  Sutton 
in  the  diocese  of  Lincoln :  his  incumbency  is 
not  denied ;    and  it  is  fully  proved.      He  is 
charged  with  having  carried  on  criminal  inter- 
course with  several  of  his  female  servants  in 
successive  years — from  1811  to  1822, — and  to 
have  had  illegitimate  children  by  three  of  them 
—  five  children  in  the  whole,  three  of  whom  were 
by  the  same  female.     He  is  charged  with  the  in- 
temperate use  of  liquor, — with  swearing,  and  em- 
ploying other  improper  language, — with  neglect 
of  duty, — with  profaning  the  churchyard  with 
pigs  and  cattle, — with  stripping  the  lead  off  the 
chancel,    and    substituting    a    slated    roof,  — 
making  of  the  lead  a  profit  for  himself; — he  is 
charged  also  with  refusing  to  baptize  and  bury 
till  the  fees  he  demanded  were  first  paid ;  and 
it  is  alleged,  that  in  consequence  of  his  mis- 
conduct in  these   several   respects  his   church 
wasnearly  deserted,  and  his  parishioners  were 
driven  either  to  an  adjoining  parish  church,  or 
to  dissenting  meetings. 

Such  is  the  substance  of  the  charges,  and,  in 
support  of  the  various  parts,  thirty-one  wit- 
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1829.      nesses  have  been  examined, — to  each  charge 
"  several  witnesses.     To   these  witnesses  very 

Trinity  ,  * 

Term,  long  interrogatories,  on  behalf  of  the  defendant, 
•  ei»io .  jjg^^g  been  administered,  which  have  greatly 
BuRGOYMB  increased  the  expence;  but  the  answers,  in- 
fbbi.  stead  of  tending  to  his  exculpation,  for  the 
most  part  only  confirm  more  strongly  the  im- 
putations of  misconduct.  In  Hilary  term,  1829, 
a  defensive  allegation  was  given  in  contradict- 
ing or  explaining  the  charges,  and  attacking 
the  credit  of  the  witnesses  ;  but  though  the  de- 
fendant now  expects  his  own  averments  to  be 
received  as  defensive  matters,  not  -a  single  wit- 
ness was  produced  in  support  of  that  allegation. 
It  only  then  remains  to  state  the  nature  and 
effect  of  the  evidence  in  support  of  some  of 
these  charges ;  it  is  not  necessary  to  go  in 
detail  through  the  whole. 

The  first  charge  of  criminal  intercourse  is 
with  a  female  in  1810,  who  became  pregnant 
by  him ;  swore  before  her  delivery  that  he  was 
the  father  of  the  child ;  was  confined  in  the  pa- 
risli  of  St.  George's,  Hanover  Square,  and  he 
paid  the  expences.  To  prove  this  article  several 
witnesses  have  been  examined, —  the  woman 
herself,  who  is  since  married,  and  two  or  three 
persons  who  depose  that  she  lived  with  Dr. 
Free  at  that  time.  Her  examination  before 
a  magistrate  in  1811,  when,  previous  to  de- 
livery, she  made  oath  as  to  her  pregnancy,  and 
as  to  the  father  of  the  child,  is  also  produced. 

The  next  offence  is  with  another  woman  in 
1813,  and  she  was  delivered  of  a  child  in  1814  ; 
to  prove  which  fact  five  witnesses  have  been  ex- 
amined. This  woman,  who  is  also  since  married, 
gives  a  full  account  of  her  connection  with  the 
defendant.     She  lived  about  a  year  in  his  ser- 
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vice  :  it  was  two  or  three  months  before  he  suc- 
ceeded in  his  attempts  on  her  virtue ;  she  be- 
came pregnant,  went  to  her  father's  house  near 
Ware ;  was  there  delivered,  and  there  the  child 
wiEis  sworn  ;  and,  from  that  time  to  the  present, 
Dr.  Free  has  supported  it  by  quarterly  pay- 
ments. Here  is  the  woman's  examination,  after 
delivery,  before  the  magistrate  in  1814  ;  so  that 
the  charge  is  no  afterthought  to  support  this 
suit :  here  is  her  father  confirming  the  daugh- 
ter as  to  her  coming  home  pregnant,  and  to  her 
confinement;  and  here  are  witnesses  who,  in 
corroboration,  depose  to  her  having  lived  with 
Dr.  Free  at  that  period. 

The  next  charge  is  with  another  woman  who 
bad  three  children  by  him ;  one  bom  in  the 
month  of  August,  1814,  another  in  Novem- 
ber, 1815,  and  a  third  in  March,  1817.  This 
woman, — now  in  respectable  service  as  a  cook 
and  housekeeper,  —  and  her  sister  —  who  has 
the  care  of  the  second  child,  the  oiily  one  now 
living,  —  have  come  forward  very  reluctantly : 
but  the  facts  are  fully  deposed  to  by  the  former, 
and  are  amply  corroborated  by  five  or  six  other 
witnesses.  This  woman  lived  three  months  in  his 
service  before  Dr.  Free  succeeded  in  having  in- 
tercourse with  her.  The  defendant  and  she 
alone  slept  in  the  house ;  for  Dr.  Free's  domes- 
tic arrangements  appear  to  have  been  well  con- 
trived and  calculated  for  seduction  and  con- 
cealment ;  he  kept  only  one  female  servant, 
she  was  the  only  person  sleeping  in  the  house ; 
his  doors  and  gates  were  fastened  up  early  in 
the  evening,  after  which  no  person  was  ad- 
mitted. 

One  female  (the  last  hired,  before  the  com- 
mencement of  the  suit,  in  June,  1823)  in  con- 
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sequence  of  his  attempts,  and  the  danger  to  which 
she  was  exposed,  only  staid  a  few  days  in  his 
service,  and  left  it  without  notice  on  account 
of  that  danger.  This  witness,  certainly  not  a 
woman  of  strict  morality,  thus  deposes  on  the 
12th  article.  ''  Dr.  Free  used  to  follow  her  about 
'^  the  house  to  kiss  her ;  and  sometimes  when 
''  he  got  her  up  into  a  corner  he  used  to  kiss  her, 
''  and  against  her  will ;  there  were  several  rea- 
''  sons  why  it  was  particularly  disagreeable. 
''  The  deponent  left  him  in  consequence  of  such 
''  his  conduct  (as  well  as  that  of  which  she  will 
''  depose)  ;  for  she  was  alone  in  the  house  with 
''  him  in  the  evening  and  through  the  night ; 
''  the  house  being  shut  up  at  an  early  hour 
"  every  evening  ;  and  she  felt  she  should  have 
*'  difficulty  in  making  herself  heard.  She  quit- 
''  ted  his  house  suddenly  without  any  notice ; 
''  the  deponent  was  afraid  to  be  longer  there 
**  with  hun." 

To  return,  however,  to  the  proofs  of  Dr.  Free 
having  had  these  three  children  by  the  third 
woman  to  whom  I  have  referred.  Several  wit- 
nesses depose  to  the  facts  of  her  having 
lived  with  Dr.  Free,  of  her  being  repeatedly, 
in  appearance,  in  a  state  of  pregnancy,  and 
of  her  afterwards  being  absent  for  a  time: 
and  from  the  sister,  —  who,  being  an  extremely 
unwilling  witness,  deposes  to  nothing  ma- 
terial in  chief,  except  that  her  sister  lived 
with  Dr.  Free,  and  that  he  frequently  called 
upon  the  witness  to  pay  for  fish,  she  being 
a  dealer  in  that  article, — the  fact  comes  out 
upon  an  interrogatory  put  to  her  by  Dr.  Free, 
that  her  sister's  child — a  boy  about  twelve  years 
old  —  was  placed  under  her  care  by  Dr.  Free, 
and  that  he  paid  the  expences  of  its  maintenance. 
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In  answer  to  the  3d  interrogatory  she  states : — 
''  She  first  saw  Mr.  Montagu  Burgoyne  in  the 
''  summer  of  1823  or  1824 ;  she  is  not  sure 
"  which.  He  said  to  her,  *  You  have  the  care  of 
"  '  a  child  of  Dr.  Free/  or  to  that  effect :  re- 
''  spondent  replied,  '  that  she  had/  meaning  no 
*^  more  than  that  it  was  a  child  placed  under 
"  her  care  by  Dr.  Free :  the  child  came  into 
"  the  room,  a  boy  about  twelve  years  old  (in 
"  November,  1828,  as  she  believes).  When 
"  Mr.  Burgoyne  saw  the  child,  he  said,  '  I  need 
**  *  not  ask  you  (the  boy)  whose  child  you  are ;' 
**  and  he  remarked  to  the  deponent  how  like 
**  the  child  was  to  his  father.  The  respondent 
**  is  not  sure  whether  she  did  or  did  not  then 
'*  tell  Mr.  Burgoyne,  that  she  did  not  think 
**  that  Dr.  Free  was  the  father  of  the  child, 
^^  though  she  might  suspect  it ;  she  believes 
**  that  she'said  something  of  that  kind  to  him,  for 
"  he  told  her,  that  it  was  her  sister's  child  by  Dr. 
"  Free,  and  that  there  were  others.  The  respon- 
*<  dent  told  him  truly  that  she  did  not  know  that ; 
*^  that  all  she  did  know  was,  that  Dr.  Free  had 
**  placed  the  child  under  her  care,  and  paid  for 
^*  its  support  and  education.  The  respondent 
'*  does  not  remember  now  more  particularly 
**  what  passed  on  that  occasion ;  she  was  taken 
"  by  surprize,  and  was  flurried  at  hearing  what 
"  Mr.  Burgoyne  said."  So  that  it  is  quite  clear 
that  this  child  was  placed  under  the  witness' 
care  by  Dr.  Free,  and  that  he  maintained  it ;  this, 
coupled  with  the  evidence  of  the  pregnancy, 
leaves  no  rational  doubt,  that  he  was  the  father 
of  the  child. 

It  is  unnecessary  to  pursue  this  disgusting  and 
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profligate  history,  or  to  stop  to  inquire,  whether 
another  woman  (who  deposes  to  having  become 
pregnant  by  him  and  miscarrying  in  his  house 
in  1 823)  is  or  is  not  deserving  of  full  credit.  If  the 
proof  of  Dr.  Free's  misconduct  had  rested  on  that 
charge  alone,  it  might  open  the  case  to  some 
doubt ;  but  here  it  is  fully  established  that  he  is 
the  father  of  at  least  three  illegitimate  children ; 
and  that  for  a  number  of  years  he  has  been 
guilty  of  carrying  on  a  most  depraved  and  vici- 
ous intercourse  with  his  female  servants,  and  of 
shamefully  converting  his  rectory-house  into  a 
convenient  place  for  secretly  pursuing  his 
scandalous  immoralities.  If  the  act  of  parlia- 
ment (a)  could  be  held  to  cover  such  gross  pro- 
fligacy as  is  exhibited  in  the  evidence  of  this 
case,  how  could  the  church  be  protected  against 
such  unworthy  members?  The  proof  of  adultery 
might  frequently  rest  upon  the  birth  of  the 
child,  and  that  proof  would  not  under  ordinary 
circumstances  be  fully  attained  till  after  the  ex- 
piration of  eight  months. 

This  part,  then,  of  the  charge  being  substan- 
tiated, it  is  needless  to  investigate  the  other 
parts,  in  their  details.  Though  not  an  habitual 
drunkard  to  absolute  intoxication,  yet  it  is  sa- 
tisfactorily established,  that  Dr.  Free  frequently 
indulged  in  the  intemperate  use  of  liquors. 
His  improper  language  and  passionate  abuse 
of  those  around  him  are  proved,  and  were 
highly  unbecoming  the  minister  of  a  parish : 
his  neglecting  to  do  duty,  deposed  to  by  several 
witnesses,  is  not  accounted  for  by  any  evidence, 
showing  that  the  omission  only  occurred  when  the 


(a)  27  Geo.  3.  c.  44. 
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church  was  under  repair,  or  in  consequence  of 
other  sufficient  reason.  Here  are  a  cloud  of 
witnesses  who  prove  that  the  church-yard  was 
converted  into  a  farm-yard  and  pigstye;  his 
cattle  foddered  there  ;  the  swine  rooting  up 
the  graves  and  levelling  the  mounds  so  as 
greatly  to  distress  the  feelings  of  those  whose 
relations  were  buried  in  the  ground.  The  strip- 
ping the  lead  off  the  chancel,  and  replacing  it 
with  a  light  slating  of  much  less  cost  and  value, 
is  in  no  degree  explained  by  any  proof  of  the 
expediency  of  such  a  change.  His  conduct  re- 
specting baptisms  and  funerals  was  in  some  in- 
stances extremely  reprehensible.  Complaints 
at  visitations  in  the  form  of  presentments  were 
made,  but  produced  no  reform  nor  correction. 
And  what  has  been  the  consequence  of  such 
protracted  forbearance,  and  of  the  omission  of 
any  early  measure  speedily  to  relieve  the  pa- 
rish ?  That  which  must  naturally  be  expected ; 
that  his  parishioners  became  disgusted ;  that 
they  have  deserted  their  parish  church :  some  go 
to  church  at  Potton,  others  go  to  dissenting  meet- 
ings ;  and  thie  greatest  possible  injury  is  done  to 
the  feelings  and  morals  of  the  parishioners  and 
the  character  of  the  Established  Church. 

Slight  offences,  accidental  irregularities  aris- 
ing from  the  ordinary  infirmities  of  human  na- 
ture, might  be  corrected  by  admonition,  or  sus- 
pension. The  punishment  of  the  individual  is 
but  a  secondary  object.  Even  the  example 
made  of  him  in  order  to  deter  others  is,  I  trust, 
hardly  necessary  :  because  few,  if  any,  minis- 
ters of  the  Church  would  be  likely  to  pursue  the 
same  course :  but  here  is  a  crying  grievance^- a 
disgusting  nuisance    in  the  parish:    no  hope 
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exists  of  bringing  back  the  defendant  and  his  pa- 
rishioners to  entertain  those  feelings  of  mutual 
respect  and  confidence  which  ought  to  subsist. 
It  is  therefore  the  duty  of  the  Court  (however 
painful  that  duty  may  be),  to  pronounce  the  arti- 
cles sufficiently  provcjd  ;  to  decree  that  Dr.  Free 
be  deprived  of  the  living  of  Sutton,  and  to  con- 
demn him  in  the  costs  of  the  present  proceedings. 


Sentence  of  De« 
prifBtion. 


The  Court  then  signed  the  sentence  of  depri- 
vation, which  was,  in  substance,  as  follows :— (a) 

*'  Whereas  there  is  depending,  &c."  in  which 
Dr.  Free    "  has  been  convented  to  answer  to 
**  certain  positions  or  articles  to  be  objected 
"  against  him  for  the  lawful  correction  and  re- 
^^  formation  of  his  manners  and  excesses,  and 
"  more  especially  for  incontinence,"    &c.  &c» 
[setting  forth  the  remaining  charges] ;   "  and 
**  whereas  we  John  NichoU,  Knight,   Official 
"  Principal  of  the  Arches  Court,"  &c.  [having- 
read  the  proofs  and  heard  advocates  on  the  part 
of  the  promoter,  and  Dr.  Free  in  his  own  de- 
fence,] "  having  maturely  deliberated  upon  the 
^^  proceedings  had  in  the  cause  and  the  offences 
**  proved,  exacting  by  law  deprivation  of  ec- 
^^  clesiastical  promotion,  do  hereby  pronounce, 
"  decree,  and  declare  that  the  said  Reverend 
"  Edward  Drax  Free,  Doctor  in  Divinity,  by 
**  reason  of  the  premises,  ought  by  law  to  be  and 
^^  is  deprived  of  his  ecclesiastical  promotions, 


(a)  Upon  the  power  of  the  Judge  of  the  Arches  Court  to 
pronounce  a  sentence  of  deprivation,  — *  see  the  note  to  Olif^ 
and  Toll  v.  Hobart.  Vol.  I.  p.  27. 
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•*  and  especially  of  the  said  rectory  and  parish-       1829. 

"  church  of  Sutton; — and  all  profits  and  bene-  trinity 

"  fits  appertaining  thereto  ;  and  do   condemn  iJl^{^„ 

**  him  in  costs."  


BURGOYKR 
V. 

Freb. 


BEARBLOCK  AND  BEARBLOCK  V.  MEAKINS.  2l>tjQlj. 

This  cause  was  instituted  by  Walter  and  John  to  set  oat  the 
Bearblock  for  tlje  recovery  of  certain  tithes  of  g^'tiL^dr* 
potatoes.    The  libel,  in  substance,  pleaded : —     ^?*^**'  •; . 

*  ,  -^  raued,  and  iin- 

1 .  The  right  of  New  College,  Oxford,  to  the  mediaieij  re- 
tithes  of  Hornchurch  parish,  Essex ;  and  that  "artT  it*  not'"* 
Walter  and  John  Bearblock  were  the  lessees  J"®  we",^^^^ 

thereof.  ">"»  be  rmiied 

___  ^  __  _  before  the  tet- 

2.    The  2  &  3  Edw.  6.   C.  13.  ting  oat  in  order 

3.  That  Meakins  occupied,  in  the  parish,  two  {uhc-owne^  a*^ 
farms  (Home,  and  Mayland's  Green),  contain-  J|f^?fP;''*"""'^ 
ing  240  acres,  of  which,  in  1828,  he  cropped 
twenty- three  acres  with  potatoes. 

4 .  That  in  1 826,  he  cropped  three  acres  of  the 
Home  farm  with  potatoes,  and  took  up  the  crop, 
leaving  the  tenth  row  as  tithe ;  that  he  was  then 
informed  the  tithe  would  not  be  taken  in  such 
manner,  but  that  it  must  be  lawfully  severed  by 
heaps,  or  be  measured ;  which  he  refused  to  do : 
that  he  afterwards  took  up  the  tithe  rows  and 
sold  the  same,  and  that  such  tithe  is  due. 

5.  That  on  the  29th  June  1828  Meakins  sent 
the  titheman  notice  that  he  should  take  up 
potatoes  on  the  following  day  from  half  past 
seven  till  six,  but  did  not  mention  any  hour 
when  the  tithe  should  be  viewed,  and  that  he 
ofifered  that,  if  sacks  were  sent,  his  men  should 
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1829.       sack  the  tithe  for  the  lessees'  accommodation : 
that  on  the  30th  of  June,  Brett,  the  titheman, 


Trinity 


T^VJj      and  George  Bearblock  attended  at  the  Home 

farm  about  nine  o'clock,  when  they  found  the 

Bearblock   ^^^j^  taking  up  potatoes  and  setting  out  the  tithe 

MBAKiNf.    by  the  prittle  basket,  the   contents  of  which 

were  shot  down  on  the  ground.    That  they  were 

unable  to  compare  the  tithe,  and  therefore  left 

the  same,  whereby  it  was  lost. 

6.  An  offer  to  sell  the  tithe  at  30^.  per  acre ; 
that  Meakins  would  not  give  more  than  16^.; 
that,  upon  this  being  refused,  Meakins  declared, 
"  he  must  go  on  setting  the  tithe  out  as  before." 
That  George  Bearblock  then  proposed  to  take 
the  tithe  by  equal  heaps,  or  by  measure,  or  by 
weight,  at  the  end  of  the  day's  taking  up,  or 
twice  a  day ;  that  Meakins  not  agreeing, 
George  Bearblock  then  said,  ''  that  if  Meakins 
'^  continued  to  set  out  his  tithe  as  he  had  com- 
*'  menced,  it  would  be  left  on  the  ground,  on 
^*  which  Meakins  declared,  that  he  had  not 
''  settled  for  the  tithe  of  1826,  and  that  he  did 
^^  not  choose  to  have  the  tithe  set  out  by  heaps 
"  or  measure." 

7.  Further  notice  for  2d  July,  when  the  tithe 
was  set  out  by  the  10th  prittle  basket  as  before, 
and  left  on  the  ground. 

8.  That,  to  harass  the  titheman,  notice  was 
given  for  the  4th  and  7th  July  to  take  up  pota- 
toes at  Maylands  Green  Farm  from  seven  till 
six,  and  to  tithe  hay  at  seven,  and  also  hay  at 
the  Home  Farm  at  six  o'clock  on  the  7th  July ; 
that  on  such  days  the  tithe  was  set  out  as  be- 
fore. 

9.  That  the  tithes  of  potatoes  in  Homchurch 
parish  are  for  the  most  part  compounded  for, 
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btit  if  taken  in  kind,  they  have  been  usually, 
when  dug  up,  put  into  sacks,  and  at  the  close  of 
the  day,  or  on  the  next  day,  the  whole  quantity 
has  been  measured,  and  the  tithe  severed  in  the 
presence  of  the  titheman  ;  that  on  no  occasion 
has  the  tithe  been  tendered  in  prittle  baskets. 
That,  on  the  4th  July,  George  Bearblock  in- 
quired of  Meakins,  *  whether,  by  his  offer  to 
put  the  potatoes  into  sacks,  he  meant  to  put  the 
whole  into  sacks,  or  only  empty  the  tithe  prittle 
baskets  into  sacks,  instead  of  on  the  ground ;' 
that  Meakins  declared,  '  he  only  meant  to  put 
the  tithe  in  sacks,  and  that  he  had  no  intention 
of  altering  his  mode  of  setting  out  the  tithe.' 

10.  Notices  for  the  9th,  10th,  11th,  14th,  16th, 
17th,  and  J  8th  of  July.  That  on  some  occa- 
sions when  Brett  attended,  he  found  no  pota- 
toes taken  up,  and,  at  others,  that  the  tithe 
had  been  set  out  by  the  prittle-basket. 

11.  Notice,  20th  July,  to  remove  the  tithe. 

12.  Notices  for  21st,  22nd,  23rd,  24th,  25th, 
and  26th  of  July,  and  several  subsequent  days. 
That  on  the  4th  of  August,  Brett  attended  at 
the  Home  farm  at  five  o'clock  in  the  morning, 
and  after  waiting  twenty  minutes  without  the 
work  people  coming,  he  went  away. 

13.  Notices  for  the  30th  of  September  and 
following  days  at  Mayland-Green  fann,  and  for 
the  Ist  and  3rd  of  October  at  the  Home  farm 
(distant  upwards  of  a  mile  from  the  other  farm), 
and  for  tithing  pigs  on  the  1st.  That,  on  the 
3rd,  Brett  and  Wells  went  to  the  Home  farm, 
and  afterwards  to  Maylands,  where  the  men 
were  taking  up  *  Manleys,'  potatoes  of  early 
growth  and  greater  value,  and  separating  from 
them  the  '  stags,'  which  ran  from  the  true  sort 
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and  were  much  inferior ;  and  that  the  tithe  set 
out  consisted  of  two  heaps  of  '  stags/  and  the 
eighteen  baskets  removed  were  filled  with  *  Man- 
leys.' 

14.  Notices  for  the  6th  and  following  days  at  the 
Home  farm.  That  Brett  attended  at  the  Home 
farm  at  seven  o'clock,  and  found  that  ten  baskets 
were  not  nearly  filled  ;  that  he  then  went  to  the 
other  farm,  where  no  tithe  was  set  out,  and  on 
his  return  to  the  Home  farm  at  a  quarter  past 
ten,  he  found  one  basket  shot  down,  nine  having 
been  removed ;  and,  on  again  proceeding  to 
Maylands,  two  baskets  out  of  twenty  had  been 
shot  down  ;  that  the  tithe  could  not  be  compared^ 
and  was  left. 

15.  That  Brett  attended,  on  the  11th  of  Oc- 
tober, at  the  Home  farm  at  ten  minutes  before 
eight  o'clock,  when  two  heaps  were  shot  down, 
eighteen  baskets  having  been  carried  away. 
That  he  then  proceeded  to  Mayland's  about  five 
minutes  past  eight,  but  no  potatoes  had  been 
taken  up.  That,  on  the  24th  of  October,  George 
Bearblock  attended  with  Challis,  an  additional 
titheman,  and  found  the  nine  parts  of  the  pota- 
toes dug  up  already  removed. 

16.  Notice  to  remove  the  tithe. 

17.  The  several  notices,  as  exhibits. 

18.  That  the  parish  of  Hornchurch  is  exten- 
sive, and,  with  the  tithing  connected  therewith, 
consists  of  about  7000  acres. 

19.  That  the  tithes  libellate,  for  1828,  were  of 
of  the  value  of  at  least  40/. 

20.  That  application  had  been  made,  without 
success,  to  Meakins  to  satisfy  the  lessees  for 
the  tithe. 

21.  22.  23.  Concluding  articles. 
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On  this  libel,  five  witnesses  were  examined. 

Meakins,  in  his  answers,  admitted  the  no- 
tices, and  the  mode  of  setting  out  the  tithe  to 
have  been  as  alleged ;  but  denied  any  unfair- 
ness or  vexatious  conduct,  or  that  there  was  any 
usage  in  Hornchurch  parish  of  setting  out  po- 
tiptoe  tithe  by  the  heap,  or  by  measure. 

The  Reverend  James  Bearblock,  the  fa- 
tbef  of  the  promoters,  deposed,  that  for  ten 
years,  it  was  the  usage  in  Hornchurch  parish  to 
set  out  t}ie  tithe  by  sacks  or  measure ;  he  did 
not,  however,  mention  at  what  period :  and  he 
also  stated,  that  the  tithe,  when  taken  in  kind 
had,  since  1826,  been  usually  offered  in  sacks 
heaps.  It  appeared  from  his  evidence,  that 
Meakins  was  almost  the  only  farmer  who  did 
not  compound. 

On  the  part  of  Meakins  an  allegation  was  ad- 
mitted, which  pleaded : — 

1.  That,  until  1826,  the  tithe  was,  without  any 
objection,  for  many  years  taken  by  the  tenth 
row  by  Messrs.  Bearblock,  and  their  father,  the 
former  lessee.  That  the  tithes  have  never,  when 
taken  in  kind,  been  set  out  by  measure  at  the 
end  of  the  day,  but  have>  since  1826,  been  usually 
tendered  in  prittle  baskets  :  that  the  tithes  of  pq- 
t^toei^  in  Hornchurch  parish,  and  vicinity,  have 
b^n,  and  still  are,  frequently  taken  in  kind  by 
tjl^e  tenth  prittle  basket. 

2.  That  the  tithe  rows  of  potatoes,  for  1 826, 
were  sold  in  consequence  of  the  Messrs.  Bear- 
block then  refusing,  for  the  first  time,  to  take 
the  tithe  in  that  manner ;  and  that  they  had  re- 
fused 31.  the  produce  thereof,  after  deducting 
fOs.  for  carriage  and  market  charges. 

3.  That,  on  the  3d  of  October,  no  'stags'  wera 
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1829.       taken  up  ;  but  only  *  Manleys'  and  *  white  kid- 
Trinity      Hcys'  (of  equal  valiie) ;  and  that  the  tenth  of  each 

2ui  jS'       ®^^*  ^^  fairly  set  out. 

4.  That  the  potatoes  were  always  taken  up  as 

bearblock    j^^^j.  ^j^^  times  appointed  by  the  notices  as  was 

meakins.  practicable ;  that  the  tithe  was  always  duly  and 
fairly  set  apart ;  the  contents  of  one  prittle  bas- 
ket being  shot  down  before  the  removal  of  the 
other  nine,  which  were  then  carried  to  another 
part  of  the  same  field,  only  a  few  yards  distant, 
for  washing  and  sorting.  That  the  tithe  could 
not  have  been  set  out  in  the  manner  required  by 
the  lessees  without  losing  the  next  day's  market 
and  diminishing  the  value  ;  and  that  there  was 
always  time  for  the  titheman  to  compare  and 
select  the  tithe,  if  he  attended  upon  notice. 

5.  The  custom  in  Hornchurch  parish,  in  the 
early  part  of  the  season,  to  send  potatoes  to 
market  the  evening  on  which  they  are  taken  up ; 
and  the  necessity  of  washing  and  sorting  them 
during  the  day,  which  could  not  be  done  in  time 
for  market  if  the  tithe  were  set  out  as  required 
by  the  lessees  ;  and  that  great  injury  would  be 
thereby  sustained,  and  from  the  exposure  of  the 
potatoes  to  the  sun  and  air.  The  further  custom 
of  preserving  potatoes  in  the  latter  part  of  the 
season,  for  which  some  are  taken  to  clamps,  or 
buildings,  during  the  day  :  that  if  the  lessees' 
mode  of  tithing  were  adopted  they  could  not  be 
got  to  clamp  the  same  day,  and  would  be  greatly 
injured  from  the  frost. . 

6.  That  the  titheman  has  declared  frequently, 
that  the  tithe  was  justly  set  out. 

7.  Notice  to  the  lessees  to  remove  the  tithe, 
and,  that  in  consequence  of  their  refusal,  it 
either  rotted,  or  was  stolen. 
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8.  The  offer  by  Meakins  to  compound  at  16^. 
per  acre;  and  that  G.  Bearblock  declared,  if 
Meakins  continued  to  set  out  the  tithe,  as  he 
had  begun,  it  should  cost  him  500/.  (a) 

9.  The  value  of  the  potatoe  tithe  in  1828  was 
not  more  than  21/.  10^. 

10.  Concluding  article. 

On  this  allegation  fourteen  witnesses,  con- 
sisting of  landholders,  farming  men,  and  pota- 
toe salesmen,  were  examined:  and  they  de- 
posed; that  by  adopting  the  mode  of  tithing 
required  by  the  lessees,  great  injury  would 
accrue  to  the  crops  :  that  though  tithing  by  the 
prittle  basket  was  not  in  use  in  Hornchurch 
parish,  it  had  been  allowed ;  and  was  the  custom 
in  the  parishes  of  Ongar  and  Chigwell ;  and 
that  the  prittle  baskets,  used  by  Meakins,  were 
all  of  equal  size. 

The.  answers  of  Messrs.  Walter  and  John  Bear- 
Wock  admitted  ;  that  the  setting  out  the  tithe 
by  the  tenth  row  was,  by  an  arrangement  be- 
tween the  farmers  and  themselves  acquiesced 
in,  and  never  objected  to  till  1826;  that  they 
refused  to  accept  the  produce  of  the  tithe  for 
1826;  that  notices  were  regularly  given,  and 
that  the  titheman  did  not  invariably  attend: 
they  further  admitted  the  usage  in  Hornchurch 
parish  as  to  sending  the  potatoes  to  market,  and 
the  clamping  of  them  ;  but  denied  that  the  set- 
ting out  the  tithe,  in  the  mode  they  required, 
would  interfere  with  a  continuance  of  that 
usage. 

Lnishinglon  and  Dodson  for  the  Messrs.  Bear- 
block. 

(a)  This  declaration  was  proved  by  the  evidence  of  George 
Bearblock. 
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There  is  no  decided  case  nor  direct  authority 
as  to  the  mode  of  setting  out  the  tithe  of  pota- 
toes ;  but,  upon  general  principles,  it  must  be  net 
out  on  the  spot  where  they  are  taken  up,  and 
in  such  a  manner  that  the  tithe  owner's  pro- 
portion may  with  fairness  and  accuracy  be 
ascertained.  The  farmer  cannot  legally  set 
out  his  tithe  in  single  potatoes ;  but  when  the 
tithe  owner  or  gatherer  is  expected  to  attend, 
there  must  be  a  reasonable  quantity  ready  for 
inspection.  The  mode  of  setting  out  tithe  in 
prittle  baskets  cannot  be  sustained.  There 
are  two  objections  to  it :  first,  a  prittle  basket 
is  not  a  legal  measure  (it  is  supposed  to  con- 
tain two- thirds  of  a  bushel,  but  the  size  va- 
ries) :  secondly,  if  such  a  mode  of  tithing  be 
sanctioned  and  pursued,  the  tithe  gathers, 
instead  of  viewing  at  the  close  of  the  day's 
work,  must  be  on  the  land  all  the  time  die 
labourers  are  employed.  The  lessees  have  in 
this  case  offered  that  their  agents  should  attend 
twice  a  day,  and  that  is  beyond  what  the  law 
requires.  The  tithe  would  be  properly  set  out 
when  capable  of  being  taken  either  by  weight, 
heap9,  or  sacks. 

Per  Curiam, 
Do  heaps  contain  precisely  the  same  quan- 
tity? 

Argument  resumed. 
No  :  but  in  that  mode  of  tithing  the  agent  has 
an  opportunity  of  judging  from  sight,  and  may 
make  his  selection.  The  system  adopted  by 
the  defendant  cannot  be  sustained  even  if  ft 
were  proved  manifestly  convenient:  the  con- 
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venience  or  inconvenience  of  the  farmer  will  not 
justify  a  departure  from  established  rules  and 
principles.  Tithe  in  kind  cannot  be  rendered 
without  inconvenience. 

It  is  alleged  that  the  profits  of  the  farmer 
are  diminished,  if  the  potatoes  remain  exposed 
to  the  sun  ;  and  that  it  is  necessary  to  sort  them 
with  all  possible  expedition  for  market :  but  it 
<:anQot  be  a  matter  of  necessity  that  they  should 
thus  be  sorted  in  the  first  instance  ;  and  if  the 
article  is  so  tender  that,  in  June,  it  requires  to 
be  speedily  housed,  where  is  the  necessity  of 
adopting  the  same  plan  in  October  ?  Tithe,  in 
general,  would  be  greatly  depreciated  if  any 
mode  should  be  enforced,  that  would  require 
the  gatherer  to  be  constantly  on  the  ground. 
Suppose,  in  gardens,  tlie  tithe  owner  were  ob- 
liged to  take  every  tenth  strawberry,  lettuce, 
or  root  of  celery,  the  value  of  the  tithe  would 
fall  infinitely  short  of  the  expence  of  collecting  it. 
If  the  agent  attends  at  the  end  of  the  gathering  of 
each  day  it  is  sufficient.  In  the  West  of  Eng- 
land, in  setting  out  tithe  due  upon  fish,  the 
fishermen  are  bound  to  give  notice  of  the  arrival 
of  the  boats  and  the  time  of  setting  out  the 
tithe,  and  to  strew  the  fish  upon  the  shore  for 
inspection.     Lord  Stamford  v.  Luke,  (a) 

For  the  general  principles  in  respect  to  setting 
out  tithes,  and  as  analogous  cases,  they  cited 
Beaumont  v.  Shilcot.  (h)  Bosworth  v.  Lim- 
brick.  (c)     Knight  v.  Halsey.  (rf)     Halliwell  v. 
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(a)  1  Wood,  520.   1  Eagle  and  Younge  (Tithe  cases),  G99. 
{b)  3  GwiU.  914.    3  Wood,  171.    2  Eagle  and  Y.  220. 
(c)  3  Gwill.  1110.    2  Eagle  and  Y.  310. 
(rf)  7  T.  R.  86.    Gwill.  1554.    2  Eagle  and  Y.  438. 
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Trappes.  (a)  Hall  v.  Macket.  (b)  Erskine  v 
Ruffle,  (c)  Shallcrpss  v.  Jowle.  (d)  Franklin 
V.  Gooch.  (e)    Tennant  v.  Stubbing.  (/) 

The  King's  Advocate  and  Pickard  contr^. 

It  is  unnecessary  to  comment  upon  the  cases 
cited  for  the  lessees,  it  being  admitted  that 
there  is  no  precise  or  positive  rule  specifically 
laid  down  as  regards,  in  particular,  the  mode  of 
setting  out  potatoe  tithes.  The  uncertainty  of 
the  law  in  respect  to  the  mode  of  tithing  this 
produce,  is  manifest  from  what  is  stated  and 
proposed  on  the  other  side, — that  tithing  by 
sacks,  weight,  or  even  heaps,  would  be  more 
fair  towards  the  tithe  owner,  and  not  less  con- 
venient to  the  farmer,  than  by  prittle  baskets. 
But  the  nature  of  the  crop  must  be  considered ; 
it  is  such  as  requires  immediate  protection  from 
the  weather  at  all  seasons.  In  October  the 
potatoes,  when  taken  up,  are  housed ;  and  it  is 
illegal  to  remove  the  produce  before  the  tithe 
has  been  ascertained.  The  profits  of  the 
grower,  it  is  proved,  are  much  diminished  if  the 
potatoes  become  bruised  or  discoloured  :  hence 
the  risk  of  an  exposure  of  his  crop  to  the  sun 
and  the  weather.  The  potatoes,  when  put  into 
baskets,  are  in  a  fair  and  fit  state  for  selection : 
it  is  not  necessary  that  the  baskets  should  be 
of  a  legal  standard  and  measure ;  and  it  is  in 

(a)  2  Taunt.  54.    2  Eag^le  and  Y.  572. 

(6)  3  Anst  915.   4  Gwill.  1460.    2  Eagle  and  Y.  464. 

(c)  a  Gwill.  961.    2  Eagle  and  Y.  2:)5. 

(d)  13  East.  261.    2  Eagle  and  Y.  607. 

(«)  3  Anst  682.   4  Gwill.  1441.  2  Eagle  and  Y.  426. 
(/)  3  Anst.  640.    4  Gwill.  1438.    2  Eagle  and  Y.  428. 
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evidence  that  the  prittle  baskets  used  by  the 
defendant,  are  all  of  an  equal  size ;  and  fraud 
is  not  imputed.  In  Fanshawe  t;.  Brittain,  (a)  the 
mode  of  tithing  young  peas  in  Dagenham 
parish,  not  many  miles  distant  from  Horn- 
church,  was  recently  discussed.  The  peas  were, 
in  that  ease,  gathered  in  small  baskets,  and 
from  thence  put  into  sacks,  and  the  tenth 
marked  for  the  tithe.  Each  sack  was  calcu- 
lated to  contain  three  bushels ;  and  it  was 
proved  that  tithing  this  commodity  by  sacks 
was  usual  in  the  adjoining  parishes — (as  prittle 
baskets  are  used  for  tithing  in  the  neighbouring 
parishes  to  Homchurch) ;  that  any  other  mode 
would  greatly  injure  the  produce,  as  an  ex- 
posure to  the  sun  and  air  for  any  length  of  time 
after  they  were  gathered  would  destroy  the  bloom 
and  diminish  the  value  in  the  market.  And 
Lord  Chief  Baron  Alexander  said :  — "  As  to  the 
**  mode  of  tithing  peas  under  the  same  circum- 
^*  stances,  I  find  very  little  authority.  It  seems 
"  clear  that  it  must  be  by  measure.  I  can 
see  no  objection  to  a  three- bushel  sack  as  a 
measure,  it  being  understood  that  the  tithe- 
"  owner,  if  he  demands  it,  shall  be  at  liberty  to 
"  have  the  sacks  opened,  and  see  their  contents 
"  measured.  This  appears  to  be  a  mode  of  pro- 
"  ceeding  agreeable  to  principle,  to  analogy, 
"  and  consistent  with  what  the  bulk  of  the  evi- 
"  dence  states  to  be  the  most  convenient  to  the 
•*  farmer,  and  without  any  danger  to  the  tithe 
"owner."  And  again:  —  "The  plaintiff  has 
*•  not  averred,  much  less  proved,  that,  if  his 
"  agents  had  accepted  what  was  offered,  the 
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'^  incumbent  would  have  been  injured  to  the 
''  extent  of  one  farthing :  while  the  defendant 
"  proves  that,  by  leaving  the  produce  exposed 
''  to  the  sun  and  air  until  the  evening,  it  would 
"  have  been  considerably  injured."  The  Chief 
Baron  accordingly  held,  that  this  was  a  good 
mode  of  setting  out  the  tithe,  and  directed  the 
plaintiff  to  pay  the  costs  of  that  part  of  the  suit 


Per  Curiam. 
The  peas,  in  that  case,  were  put  into  saeks 
found  by  the  occupier :  and  each  sack  cootained 
a  definite  quantity,  which,  it  is  satd>  a  prittle 
basket,  in  general,  does  not. 

Argument  resumed. 
One  mode  proposed  for  tithing  potatoes  is  by 
heaps :  but  in  Blaney  v.  Whitaker,  cited  by  Le 
Blanc  J.  in  Newman  v.  Morgan  (a),  Mr.  Justice 
BuUer,    agreeing  with  Mr.  Justice  Ashhuist, 
said,  ''  that  if  the  farmer  put  his  turnips  isito 
''  heaps  for  himself,  he  should  do  so  for  the 
''  parson ;  but  if  he  did  not  do  so  for  himself,  he 
'*  need  not  do  so  for  the  parson."    Some  crops 
may,  as  soon  as  gathered,  be  put  into  sacks ; 
but  then  it  is  the  first  act  —  cotemporaneous 
with  the    severance,  as  in  the  case  of  hops. 
But  the  farmer  is    not  bound    to  find  either 
baskets  or  sacks  for  the  tithe  owner. 

Per  Curiam. 
If  the  grower  putd  his  crop,  in  the  first  in- 
stance, into  sacks  for  his  own  convenience,  be 


(a)  10  East,  12. 


MEAKINf. 
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is  bound,  I  apprehend,  to  do  the  same  for  the       ^^29. 
clergyman.  trinity 

Term 

Argument  resumed.  siniaiV. 

It  is  calculated,  that,  to  fill  ten  prittle  baskets,  biarbloc* 
three  quarters  of  an  hour  would  be  occupied: 
it  is  not  then  necessary  that  the  tithe  gatherers 
should  be  in  the  field  all  day.  The  length  of 
time  in  collecting  the  tithe  must  be  estimated 
according  to  the  nature  and  extent  of  the  crops. 
Homchurch  contains  nearly  7000  acres ;  and,  as 
the  lessees  have  engaged  to  take  the  tithes  of 
the  whole  parish,  they  should  employ  an  ade- 
quate number  of  assistants,  and  avoid  subject- 
ing the  farmers  to  inconvenience,  difficulties, 
and  loss.  The  prittle  basket,  if  not  a  legal,  is 
a  fair  measure,  and  the  tithe  agent  may  make 
his  election. 

LdLshington  in  reply. 

Fanshawet;.Brittain  is  in  favour  of  the  lessees : 
they  are  willing  to  take  the  tithe  when  put  into 
sacks.  The  grower  must  find  the  sacks  in  the 
first  instance ;  but  he  need  not  allow  the  clergy- 
man to  carry  them  away:  so  in  the  case  of 
milk :  the  farmer  is  obliged  to  find  pails  for  a 
certain  time,  but  they  must  not  be  taken  away 
with  the  tithe,  (a) 

(a)  In  Bearblock  v.  Hancock,  2  Carr.  and  Payne,  425.  on 
assumpsit  for  tithes  tried  at  Chelmsford  Spring  Assizes,  1826 
Graham,  B.  held  :  **  The  time  when  the  tithe  of  potatoes  be- 
come the  property  of  the  parson  is  when  (hey  are  dug  up  and 
hud  in  heaps,  and  not  when  *  boughed  out,'*  while  remaining 
in  the  ground.'' 

*  Boughs  placed  in  the  lield  to  mark  out  the  different  pro- 
)N>rtion8  <rf  the  farmer  and  tithe  owner. 
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Is  there  any  thing  in  tithe  law  that,  either  in 
principle  or  analogy,  establishes  the  legality  of 
this  mode  of  setting  out  tithe  ?    It  may  be  more 
convenient  to  the  farmer  in  preparing  bis  crop  for 
market ;  so  it  may  be  more  convenient  to  tithe 
hay  or  barley  in  the  swathe,  and  not  in  the  cock : 
or  to  throw  aside  every  tenth  sheaf  as  it  is  bound 
and  remove  the  other  nine ;  but  that  is  not  the 
true  principle.    The  convenience  on  both  sides 
must  be  looked  at,  and  a  spirit  of  mutual  ac- 
commodation and  mutual  sacrifice  must  prevail. 
Here  an  offer  was  made  by  the  tithe  owner  to 
attend  twice  a  day,  to  tithe  all  that  was  drawn 
before  noon,  and  all  that  was  drawn  in  the 
afternoon.      Such  an  arrangement,    it  seems, 
would  furnish  ail  the  accommodation  of  sending 
the  potatoes  to  market,  with  very  little,  if  any, 
additional  trouble  or  inconvenience  to  the  far- 
mer.   This,  I  think,  is  established  by  the  evi- 
dence of  Lawrence,  Meakins'  own  witness.    It 
has  been  held  that  the  farmer  is  not  obliged  to 
cut  the  crop  of  a  whole  field  in  one  day  ;  but  it  is 
also  held  that  he  must  cut  a  reasonable  quantity 
before  tithing  it,  and  fairly  and  bond  fide  set  it 
out.     So,  I  apprehend,  a  reasonable  quantity  of 
a  potatoe  crop  must  be  raised  before  setting 
out  the  tenth  for  inspection  and  view. 

Without,  then,  laying  down  any  precise  rul6 
what  quantity  must  be  raised  before  the  tithe 
is  set  out,  and  the  nine  parts  removed,  (for  I  am 
not  bound  to  decide  how  the  arrangement  should 
take  place  ;  and  it  may  in  some  degree  depend 
upon  the  circumstances  of  each  case,  and  mu^t 
be  done  with  a  due  regard  to  fair  and  reason- 
able acconunodation  on  both  sides  ;  the  nature 
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has  constantly  offered  to  pay  the  amount  which 
they  produced,  viz.  3/.  The  disputed  point  is 
upon  the  mode  of  setting  out  the  tithes  of  last 
year,  of  1828,  to  which  the  farmer  resorted,  when 
tithe  owners  objected  to  accept  the  tenth  row. 

There  is  no  special  custom  pleaded  to  exist 
in  this  parish  in  respect  of  the  setting  out  po- 
tatoe  tithe  :  but  on  the  29th  of  June,  M eakins, 
the  farmer,  sent  a  notice  to  the  Messrs  Bear- 
block,  the  tithe-owners,  to  this  effect, — **  that 
"  he  should  take  up  potatoes  on  the  following 
"  day  from  half  past  seven  in  the  morning,  till 
**  six  in  the  afternoon  :"  so  that  there  was  to 
be  a  tithing  all  day  as  the  crop  was  dug  up  :  the 
answers  to  the  fifth  article  of  the  libel  admit 
that  such  was  the  fact. 

A  great  many  other  notices  are  exhibited ; 
but  they  are  all  to  the  same  effect.  On  the 
next  morning,  the  30th  of  June,  Meakins'  men, 
at  the  time  appointed,  dug  up  the  potatoes  ; 
they  filled  ten  prittle  baskets,  then  turned  out 
One  for  the  tithe,  and  removed  the  other  nine  ; 
this  is  also  admitted  in  the  answers  upon  the 
fifth  article ;  and  so  they  began  again,  by  dig- 
ging up  more,  setting  aside  one,  and  removing 
the  nine.  If,  therefore,  two  hundred  baskets 
are  dug  up  in  the  course  of  the  day,  there  will 
be  twenty  settings  out  —  twenty  tithings  :  and, 
in  order  to  view  the  tithes  so  set  out,  the  tithing 
man  must  stand  by  all  day  to  watch  and  in- 
spect. If,  therefore,  fifty  farmers  dig  potatoes 
on  the  same  day,  even  without  any  fraud  or 
combination  (to  which,  however,  such  a  mode 
would  be  much  exposed),  the  tithe  owner  must 
employ  fifty  tithing  men  to  view  and  to  watch. 
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1829.  First,  That  adultery  was  proved  against  the 

T,g,j,„Y      husband,  and  not  against  the  wife. 
Il^HUn        Secondly,    That  it  was  proved  against  the 
wife,  and  not  against  the  husband. 

Thirdly,  That  it  was  proved  against  both  the 


4  th  Seuioo. 


Harris 

V. 

Harris,      quo  and  the  Other. 


Or,  fourthly.  That  it  was  proved  against 
neither  party. 

That  if  the  Court  should  arrive  at  either  of 
the  first  two  conclusions,  it  must  necessarily 
pronounce  a  sentence  of  divorce;  but  if  at 
either  of  the  latter,  there  must  be  a  dismissal 
of  both  parties :  and  t/iaty  at  least,  ought  to 
have  been  the  judgment  of  the  Court  below. 
They  maintained,  that  the  decision  was  a  de- 
parture from  principle  and  from  precedent; 
that  the  charge  of  adultery,  alleged  against  the 
wife,  was  satisfactorily  disproved,  while,  of  the 
husband's  guilt,  there  was  strong  presumptive 
evidence — stronger  than  what  had  frequently 
been  held,  in  the  ecclesiastical  courts,  to  amount 
to  a  legal  conclusion  of  guilt :  and  they  cited 
Loveden  v.  Loveden  (a)  to  show,  that  it  was  "  a 
"  fundamental  rule  that  it  is  not  necessary  to 
"  prove  a  direct  fact  of  adultery." (6) 

{a)  2  Consistory  Reports,  2. 

{b)  In  the  course  of  the  argument  a  part  of  Mr.  Motlley^s 
evidence  was  again  objected  to  (see  ante,  p.  399,  in  noiis) : 
but  the  Court,  —  having  directed  the  ninth  article  of  the  libel, 
and  the  twenty-second  article  of  the  first  allegation,  with 
MotUey's  evidence  upon  it,  to  be  read,  —  overruled  the  ob- 
jections, intimating  at  the  same  time  some  doubt,  whether  the 
objections  could  regularly  be  renewed  in  the  Court  of  Appeal, 
as  the  admission  of  the  evidence  by  the  Judge  of  the  Consistory 
Court  formed  no  part  of  the  appeal. 
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Judgment.  ib29. 

Sir  John  Nicholl.  T^i^JTrv 

This  appeal  from   the  Consistory  Court  of    ^^^^^^ 

London  was,  originally,  a  suit  for  separation  by       

reason  of  adultery,  brought  by  the  wife  against  habrw 
the  husband ;  and  the  result  of  the  cause  in  the  harrw. 
Court  below,  though  not  irregular,  was  not  very 
common.  The  husband  denied  his  own  guilt, 
and  gave  in  a  recriminatory  charge ;  both  par- 
ties prayed  a  separation :  and  the  sentence  of 
Ae  Court  was,  that  the  wife  had  failed  to  sup- 
port her  libel,  but  that  the  husband  had  proved 
his  allegation  ;  and  accordingly  decreed  a  sepa- 
ration. From  that  sentence  the  wife  has  ap- 
pealed, and  the  cause  has  been  heard  in  this 
Court  on  the  same  evidence. 

The  proceedings  are  voluminous :  several  pleas 
were  admitted  ;  and  many  witnesses  examined. 
The  wife  gave  in  her  libel ;  the  husband,  a  de- 
fensive and  recriminatory  allegation  :  a  second 
allegation  on  the  part  of  the  wife,  and  a  second 
responsive  allegation  for  the  husband,  were  also 
admitted.  For  the  wife,  twenty-three,  for  the 
husband,  fourteen,  witnesses  were  examined, 
making  together  thirty-seven. 

If,  on  a  consideration  of  this  case,  after  the 
full  and  able  argument  it  has  undergone,  I  had 
been  obliged  to  differ  from  the  sentence  of  the 
Consistory  Court,  it  would  have  been  neces- 
sary to  enter  minutely  into  the  evidence  in 
order  to  show  the  grounds  on  which,  in  my 
opinion,  the  sentence  could  not  be  sustain- 
ed :  but  as  I  have  arrived  at  the  same  result, — 
presuming  that  the  Chancellor  of  London  stated 
the  circumstances  in  detail  —  I  do  not  feel 
called  upon  to  repeat  them.    I  may  here  observe, 

VOL.  jr.  t,  JL 
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that  I  was  induced  to  hear  a  reply,  in  order 
to  afford  Captain  Harris'  counsel  an  oppor- 
tunity of  saying  any  thing  further,  that  they 
might  consider  advisable,  in  defence  of  the 
character  of  the  second  lady  with  whom  he  is 
charged  to  have  been  guilty,  and  to  repel  the 
imputations  which  parts  of  the  evidence  were 
calculated  to  reflect  upon  her. 

The  parties  married  in  November,  1821  :  the 
husband  being  a  post-captain ;  the  wife — the 
daughter  of  a  gentleman  residing  near  Fulmer; 
in  Buckinghamshire.  Soon  after  their  marriage 
they  went  to  reside  near  her  father's ;  and  have 
had  two  children — a  son  and  a  daughter.  In 
August,  1823,  Captain  Harris  was  appointed 
to  the  command  of  the  Hussar  frigate :  after 
having  been  employed  for  a  short  time  at 
Lisbon,  he  came  back  to  this  country ;  Ib 
December,  1823,  or  January,  1824,  he  sailed  to 
the  West  Indies ;  and  returned  to  England  <m 
the  13th  of  October,  1826.  Upon  quitting  Eng- 
land, his  wife  and  one  child  were  left  at  Ful- 
mer ;  and  another  child,  of  which  Mrs.  Harris 
was  pregnant,  was  born  after  his  departure. 
During  Captain  Harris'  absence,  a  change  of 
circumstances  induced  his  wife's  parents  to  go 
to  France  ;  she  did  not  accompany  them ;  but, 
after  staying  some  time  at  Fulmer,  she  went  to 
various  places,  —  Blackheath  ;  Sloane  Street ; 
Brighton  ;  and  paid  long  visits  to  Mrs.  Cary,  st 
Fulham :  but  of  her  various  residences  there  i^ 
not  much  evidence  before  the  Court.  On  Ae 
4  th  of  September,  1826,  the  Hussar  being  ex- 
pected, she,  at  the  invitation  of  Captain  Harris' 
friends — Mr.  and  Mrs.  Mottley — went  with  her 
childreh  to  Portsmouth,  to  meet  her  husband: 
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there  she  remained  five  weeks  before  the  arrival 
of  the  Hussar,  which  had  been  detained  on  her 
homeward  voyage  by  orders  to  go  to  Vera  Cruz. 
On  the  18th  of  October  the  Hussar  went  round 
from  Portsmouth  to  Chatham  :  Mrs.  Harris  did 
not  take  a  passage  in  the  vessel,  but,  on  the 
25th,  returned  to  London  by  land ;  and  was  for 
some  time  on  a  visit  at  Mrs.  Cary's,  while  a  house 
in  Brompton  Crescent,  which  Captain  Harris  had 
taken  on  the  23d  of  October,  was  preparing.  In 
this  house  they  took  up  their  residence  early  in 
December,  and  continued  in  it  till  their  separa- 
tion in  March,  1827. 

After  this  short  history  of  their  cohabita- 
tion, I  will  proceed  first  to  consider  the  charge 
brought  by  the  wife  against  her  husband  :  it  has 
this  peculiarity, — that  the  subject  of  it  was  not 
tlie  cause  of  the  wife's  withdrawing  from  coha- 
bitation. For  what  are  the  facts  here  ?  First, 
Captain  Harris  having  taxed  his  wife  with  im- 
prudence during  his  absence,  she  wrote  a  letter 
confessing  great  impropriety  and  begging  for- 
giveness :  afterwards.  Captain  Harris  having,  on 
further  inquiry,  accused  her  of  criminality,  and 
though  still  desirous  not  to  expose  her  publicly 
insisted  on  a  separation  and  obliged  her  to  quit 
his  house,  she  suggested  no  charge  of  adultery 
against  him;  but  at  length  — after  this  admission 
of  her  own  misconduct,  and  after  thus  submitting 
without  a  hint  of  her  husband's  guilt  (either  in 
any  declaration  to  Mottley,  or  in  her  letter  of 
February)  to  be  driven  from  her  husband's 
roof  under  this  degrading  imputation  on  her 
honor, —  she  institutes  a  suit  alleging  adultery 
on  his  part,  and  praying  a  sentence  of  separation. 
Her  case,  then,  does  not  set  out  very  strongly. 
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1820.  The  first  charge  in  the  libel  is,  that,  while 

Trinity      Captain  Haixis  was  in  the  West  Indies,  and  at 

4ih^seMioo     ^^^^  Cruz,  a  Mrs.  Waverly  remained  with  him 

on  board  the  Hussar  for  several   days;   that 

Harris  many  familiarities  took  place  between  her  and 
Harris.  Captain  Harrfs,  and  that  they  committed  adul- 
tery. Two  witnesses,  the  surgeon  and  the  cap- 
tain's clerk,  examined  to  this  charge,  both  nega- 
tive it :  they  are  the  wife's  own  witnesses  ;  but 
they  depose  that  they  never  saw  any  familiarity, 
and  that  they  do  not  believe  that  any  adultery 
or  indecent  act  occurred.  There  are,  besides, 
some  facts  to  explain  the  circumstances  under 
which  Mrs.  Waverly  was  received  and  continued 
on  .board,  such  as  will  not  warrant  the  Court 
even  in  suspecting  any  criminal  intercourse 
between  her  and  Captain  Harris. 

The  other  charge  is  with  a  lady  of  rank  and 
character;  and  which,  if  unfounded,  is  cruel 
and  unpardonable.  It  appears,  that  wile  at 
Barbadoes,  Captain  Harris  became  acquainted 
with  the  chief-officer  of  engineers  and  his  lady. 
In  May,  1826,  this  officer  was  obliged,  by  duty, 
to  make  a  visit  of  inspection  through  ihe  co- 
lonies ;  and  Captain  Harris  undertook  to  convey 
him.  This  officer's  lady  was  in  ill-health .  and 
recommended  to  accompany  them  :  on  their  re- 
turn her  health  was  not  improved  ;  and,  under 
the  advice  of  medical  gentlemen,  her  return  to 
England  was  determined  upon.  Captain  Harris 
engaged  to  bring  her  to  this  country ;  and  she 
came  home  passenger  in  the  Hussar,  attended 
by  two  female  servants — an  elderly  woman  and 
a  black  girl.  When  the  ship  was  at  Vera  Cruz, 
this  lady  expressed  a  great  anxiety  to  procure  a 
passage  direct  to  England  ;  but  this  she  did  not 
accomplish.     When  she  landed  at  Portsmouth, 
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she  went  to  an  hotel,  and  was  there  visited  by 
Mrs.  Harris  and  the  friends  with  whom  that  lady 
was  staying.  She  then  came  to  London,  and  took 
lodgings,  first,  in  Regent  Street,  and  afterwards 
in  Sloane  Street  near  the  residence  of  her 
own  family.  There  both  Captain  and  Mrs.  Harris 
visited  her :  Captain  Harris  showed  her  atten- 
tions ;  but  they  were  such  as  the  circumstances 
would  naturally  lead  to  ;  and  did  not  go  beyond 
that  polite  and  kind  civility,  which  was  due  to 
her,  and  which  was  to  be  expected  from  a  gen- 
tleman intrusted  with  the  protection  of  a  friend's 
sick  wife. 

The  two  witnesses,  who  were  on  board  the 
Hussar  and  have  been  produced  on  the  libel, 
n^ative  any  suspicion  of  improper  familia- 
rity during  the  voyage.  The  cabins  of  Captain 
Harris  and  the  lady  in  question  were  on  different 
sides  of  the  ship,  though  of  course  that  did 
not  exclude  a  possibility  of  intercourse.  Again, 
though  it  is  pleaded  that  Captain  Harris  visited 
this  lady  at  her  lodgings,  and  every  witness  is 
produced  that  could  be  mustered  to  state  some 
impropriety,  yet  (with  one  single  exception) 
there  is  not  a  witness  who  speaks  to  the  slight- 
est familiarity  or  impropriety  of  conduct :  there 
is  not  one  that  believes  any  criminality,  except 
a  young  girl — Mary  Ann  Payne ;  and  she  re- 
lates circumstances  so  utterly  inconsistent  with 
probability,  and  all  the  other  facts,  as  to  deserve 
no  credit  whatever,  even  if  she  were  not  contra- 
dicted by  the  other  evidence  in  the  cause :  her  story 
is  so  at  variance  with  probability,  that  it  is  suffi- 
cient to  defeat  itself.  The  impression  made  by 
this  witness'  testimony  on  my  mind  is,  that,  so 
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far  as  it  would  tend  to  prove  criminality,  it  is 
mere  invention  and  gross  falsehood.  In  this  part 
of  the  case,  without  entering  into  more  detafl, 
I  fully  concur  in  the  sentence, — that  Mrs.  Har- 
ris has  failed  in  proof  of  her  libel.  The  charge 
seems  to  have  been  framed  upon  a  notion,  that 
the  best  means  of  defence  was  to  commence  the 
attack. 

I  now  proceed  to  the  second  branch  of  this 
case, — ^the  charges  against  the  wife. 

It  is  unnecessary  for  me  to  trace  Mrs.  Harris 
to  an  earlier  period  than  the  beginning  of  Sep- 
tember, 1826,  when  she  and  her  children  went 
to  Portsmouth  to  await  the  expected  return  of 
the  Hussar.  Conduct  of  greater  forwardness, 
more  dissolute  short  of  actual  prostitution; 
expressions,  written  and  spoken,  more  grossly 
departing  from  the  modesty  of  a  virtuous  matron ; 
passions  more  inflamed ;  advances  more  impu- 
dent and  barefaced,  cannot  well  be  imagined : 
and  the  proof  depends  not  merely  on  the  depo^ 
sitions  of  the  witnesses,  but  is  confirmed  by  her 
own  letters,  coupled  with  admissions  of  great 
improprieties,  at  least,  and  expressioiiB  of 
deep  contrition.  Against  a  married  woman — 
the  mother  of  two  children,  the  return  of  whose 
husband,  after  an  absence  of  two  years  on  tbe 
public  service  was  daily  expected,  who  could 
write  such  letters  to  officers  of  the  garrison,  and 
act  and  talk  as  she  did,  and  who  had  a  mind  thus 
tainted,  —  there  would  not  be  much  difficulty 
in  presuming  criminality  whenever  a  favourable 
opportunity  and  other  circumstances  to  raise  a 
suspicion,  occurred.  Whether  her  morals  had 
become'  corrupted  by  the  society  she  so  much 
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cultivated  during  her  husband's  absence  :  whe- 
ther her  passions  were  inflamed  by  his  expected 
return ;  whether  she  considered  there  was  less 
risk  of  detection  by  pregnancy  on  the  eve  of  his 
arrival,  it  is  obvious  from  her  declarations  that 
her  afiections  no  longer  were  directed  towards 
their  legitimate  object:  the  meeting  with  her 
husband  was  not  the  gratification  she  antici- 
pated ;  she  sought  other  objects. 

Looking  to  these  circumstances  as  detailed  in 
the  evidence, — for  to  state  the  particulars,  or  to 
read  passages  from  these  letters,  is  unnecessary, 
and  therefore  from  their  corrupting  and  demo- 
ralizing tendency  unfitting ;  —  the  Court  has  a 
strong  judicial  conviction,  that,  on  the  13th  of 
September,  1826,  at  Stanstead  Wood,  Mrs. 
Harris  was  guilty  of  adultery  with  Captain 
Latouche.  The  subsequent  circumstances,  if 
confirmation  were  required,  tend  strongly  to 
strengthen  that  conviction.  The  Hussar  sailed  for 
Chatham  on  the  18th  of  October,  after  Captain 
Harris  had  slept  on  shore  five  nights :  she  de- 
clined to  accompany  her  husband  in  that  vessel, 
but  promised  to  return  to  London  on  the  follow- 
ing Monday,  the  23rd ;  yet  she  lingered  at 
Portsmouth  till  the  25th. 

The  day  after  the  vessel  had  sailed  for  Chatham, 
a  conversation  took  place  between  Mrs.  Harris 
and  Mrs.  Mottley ,  to  which  the  latter  thus  deposes 
on  the  eighteenth  article  :  —  "  At  dinner  Mrs, 
* '  Harris  complained  of  being  poorly  and  could  not 
^*  eat  any  thing :  deponent  enquired  the  cause 
**  and  Mrs.  Harris  said,  '  I'll  bet  you  five  pounds 
"  I  am  in  the  family  way  :'  deponent  said,  *  How 
**  can  you  fancy  such  a  thing  ?'  to  which  she 

replied,  ^  I'll  also  bet  you  five  pounds  that  I 
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1820.      «  shall  be  confined  at  the  end  of  eight  months ; 

Trinity     **  adding  also,   *  that  she  had  gone  only  eight 

aJI^^'       "  months  with  one  of  her  children,  and  that  the 

4Ui  SeMioo*  ^  ' 

'^  same  thing  had  happened  to  her  sister.'    It 

"  then,  for  the  first  time,  struck  the  deponent 

Harris.      «  fj^^i  ^jj^  party  in  Stanstead  Wood  had  taken 

"  place  exactly  a  month  before,  and  deponent 
"  then  believed  and  still  believes,  that  such 
''  conversation  was  addressed  to  the  depo- 
^^  nent  for  the  purpose  of  misleading  her,  and 
"  of  accounting  hereafter  for  the  birth  of  any 
"  child  of  which  she  might  be  delivered  within 
'^  a  period  less  than  nine  months  from  her  hus- 
"  band's  return,  and  deponent  believes  an  act 
"  of  adultery  was  committed,  on  the  13th  of  Sep- 
**  tember,  1826,  between  Mrs.  Harris  and  Cap- 
•*  tain  Latouche." 

Captain  Harris,  at  the  time  at  which  this  con- 
versation took  place,  had  been  at  home  only  six 
days,  yet  she  anticipated  pregnancy,  and  an 
eight  months'  child :  these  are  very  speedy  sus- 
picions. The  opinion  and  inference  of  the 
witness  do  not  guide  the  Court,  but  the  great 
difficulty  is  in  not  arriving  at  the  same  conclusion. 
Mrs.  Harris  was,  in  truth,  pregnant ;  for,  in  the 
month  of  February,  she  miscarried,  which  wad 
the  reason  she  was  allowed  to  remain  for  some 
little  time  in  the  house  of  her  husband,  after 
their  separation.  Upon  this  part  of  the  case 
again,  I  concur  with  the  sentence  of  the  Chan- 
cellor of  London. 

Against  this  proof  of  guilt,  another  ground  of 
defence  was  attempted  to  be  set  up,  namely,  that 
Captain  Harris  was  the  corrupter  of  his  wife, 
the  author  of  his  own  dishonour.  Two  instances 
are  adduced :  first ;  that,  soon  after  his  marriage, 
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he  invited  a  friend,  Captain  Vincent,  who  was  1829, 
present  at  the  marriage,  but  who  at  the  time  ^^^^  ^^ 
in  question  was  unwell,  to  spend  some  days  at  term, 
the  cottage  at  Fulmer,  and  that  he  slept  in  an  ^"'*'"' 

adjoining  room,  between  which  and  Captain  Harris 
and  Mrs.  Harris'  room  there  was  only  a  thin  par-  Harris. 
tition.  To  rely  upon  this  as  any  justification  of 
her  adultery  fire  years  after,  or  as  any  bar  to 
her  husband's  relief,  or  that  it  was  considered 
by  either  of  the  parties  as  attended  with  any 
impropriety,  is  hardly  worthy  of  observation :  it 
was  not,  indeed,  much  pressed  in  argument. 

The  other  instance  is,  that  he  introduced 
his  wife  to  Mrs.  Cary.  It  appears  that  Cap- 
tain Harris  and  his  family  had  been  for  a 
very  long  period — thirty  years — intimate  with 
Mrs.  Cary.  Mr.  Henry  Harris  and  his  daugh- 
ter were  residing  at  her  house.  Captain  Harris 
and  his  wife  had  very  little  intercourse  with  her 
before  he  sailed  to  the  West  Indies  ;  and  it  was 
dming  his  absence  that  Mrs.  Harris  herself  cul- 
tivated this  acquaintance  into  very  great  inti- 
macy. The  general  conduct  and  deportment  of 
this  lady  is  described  as  quite  consistent  with 
decorum ;  though  it  is  true  that  she  was  visited 
by  an  illustrious  individual,  now  no  more,  on 
terms  which  nothing  can  justify ;  at  the  same 
time  there  are  circumstances  arising  from  the 
impossibility  of  a  legal  marriage  which  may,  in 
the  eyes  of  the  world,  distinguish  such  from 
other  immoral  connections,  and  may  be  received 
in  some  degree  as  an  extenuation. 

It  is  not  necessary  for  the  Court  to  as- 
sent to  the  strict  propriety  of  Captain  Harris 
making  such  an  acquaintance  for  his  wife.  But 
however  much  right  moral  feelings  may  be  dis- 
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1829.      posed  to  censure  the  overlooking  of  any  depar- 
Tg,^„y      ture  from  female  virtue,  under    any  eircum'- 

4th^s^!kni     st^^c^s*  ^^d  thereby  giving  a  degree  of  counte- 

nance  to  immorality  and  vice,  yet  sitting  hare 

Harris      ^^  administer  the  law,  it  is  impossible  to  hold 
Harris,     that  the  circumstauces,  in  this  case  referred  to, 
will  bar  the  husband  of  the  remedy  which  he 
claims  on  account  of  his  wife's  adultery. 

Upon  the  whole,  the  sentence  appealed  from 
must  be  affirmed. 


BEARE    AND    BILES  V.  JACOB,    (o) 

The  minute  of  Ck)urt,  ultimately  entered  in 
this  case,  was  as  follows : — 

The  Court  "  directed  Jacob  to  appear  abso- 
"  lutely,  but  nevertheless  on  the  special  ground 
*'  that  inasmuch  as  the  Sub-dean  of  Sarum,  by 
**  whom  the  order  or  decree  appealed  from 
*'  in  this  cause  was  made,  and  the  Chancellor 
**  (and,  as  such,  the  Judge  of  the  Consistory 
**  Court  of  the  Lord  Bishop  of  Sarum)  is,  and 
**  is  admitted  to  be,  one  and  the  same  persoA, 
*^  the  appeal  from  the  said  order  or  decree  lies 
"  to  this  Court,  and  not  to  the  Consistory  Court 
"  of  the  Lord  Bishop  of  Sarum,  as,  under  other 
*'  circumstances,  it  would  lie ;  the  Court  of  the 
''  said  Sub-dean  not  being  a  peculiar  and  exempt 

(a)  See  this  case,  supra,  257. 
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jurisdiction  as  erroneously  alleged  :  and  it  was 
further  directed,  that  a  special  copy  of  this 
minute  should  be  forwarded  to  the  registrar  of 
the  court  of  the  Sub-dean  of  Sarum,  and  also 
to  the  registrar  of  the  Consistory  Court  of 
Sarum,  in  order  that  no  misapprehension  might 
occur  as  to  the  grounds  on  which  an  absolute 
appearance  was  directed  to  be  given  in  the 
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WAGNER  V.  MEARS. 

Curteisy  on  behalf  of  Mrs.  Wagner. 
Lushinglon  and  Dodsofi  contra. 

Judgment. 

Sir  John  Nicholl. 

The  deceased,  Ann  Jones,  died  a  widow,  so 
long  since  as  the  28th  of  December,  1821 :  she 
left  several  nephews  and  nieces  of  two  different 
branches,  viz.  three  nephews  and  two  nieces  of 
the  name  of  Newbury,  and  two  nieces  of  the 
name  of  Norton.  On  the  8th  of  January,  1822, 
probate  of  her  will  dated  on  the  30th  of  No- 
Tember,  1821,  was  granted  to  Susanna  Nortxm 
and  Sarah  M ears  (formerly  Norton)  executors : 
by  this  will  she  left  Edward  and  John  Newbuiy 
20/.  each  for  mourning,  Samuel  Norton  500/. ; 
her  plate,  household  furniture,  and  trinkets,  she 
gave,  in  equal  shares,  to  the  Nortons  ;  and  tied 
up  certain  property  in  trust  to  pay  Edward  and 
John  Newbury  2/.  a  week  each  ;  and  bequeath- 
ed the  residue  to  Susanna  Norton  and  her 
sister  Mrs.  Mears.  The  property  was  sworn  to 
be  under  the  sum  of  14,000/. 

This  probate  remained  undisturbed  for  seven 
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years,  and,  in  the  mean  time,  Susanna  Norton 
died.     In  1828,  the  probate  was  called  in  by 
Elizabeth  Wagner,  widow  (formerly  Newbury), 
a  niece   and    one    of  the    residuary  legatees 
named  in  a  will  of  January,  1820,  and  she  was 
admitted  a  pauper,  (a)    Now  when  there  had 
been  an  acquiescence  in  a  probate  for  so  many 
years,  it  was  an  extreme  hardship  upon  the  ex- 
ecutrix to  be  liable  to  be  called  upon  to  sub- 
stantiate, by  proof,  the  will  under  which  she 
had  so  long  acted,  and  that,  too,  at  the  instance 
of  a  pauper,  and  where,  more  especially,  no 
reasonable  account  was  given  for  the  delay. 
The  result  of  the  evidence  before  me  renders 
this  hardship  still  greater,  because  it  is  proved 
that  Samuel  Newbury  is  the  real  opponent: 
he  applied  to  all  the  witnesses,  and  yet  has  re- 
ceived his  legacy  of  500/.  under  this  very  will. 
It  would  not,  therefore,  have  been  convenient 
for  him  to  have  contested  this  will,  because  he 
could  not  have  opposed  it  without  bringing  in 
his  legacy,  and  he  would  have  been  responsible 
for  costs :  but  a  pauper  sister  is  put  forward, 
that  there  is  little  chance  for  the  executrix,  after 
being  harassed  with  this  suit,  to  get  reimbursed 
the  expences.  (b)    After  such  a  course  of  proceed- 

(a)  See  **  in  the  goods  of  Ann  Jones/*  Vol.  I.  81. 

(Jb)  On  the  admissibility  of  a  responsive  allegation  given  in  on 
the  part  of  Mrs.  Mears,  the  Court  threw  out,  in  reference  to  the 
great  hardship  of  this  case,  whether  it  ought  not  (at  least  be- 
fore Mrii.  Wagner  was  admitted  a  pauper  to  institute  this  suit) 
to  have  required  an  affidavit  accounting  for  her  not  having 
sooner  proceeded  to  call  in  the  probate,  and  stating  her  belief 
that  she  should  be  able  to  set  aside  the  will;  more  especi- 
ally when  she  had  been  a  party  to  a  deed  by  which  sh6  had 
recognized  its  validity. 
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1829.      ing  every  presumption  would  be  in  favour  of  the 
Tg,„,^Y     will  that  had  been  acted  upon ;  but,  in  this 

itt^s^uNi    ^^®^»  *^^  proofs  are  perfectly  clear  and  satis- 

'    factory. 

Wag  NEB         rpjj^  dcceased,  as  I  have  said,  was  a  widow ; 

MEAR8.      and  she  had  lost  an  only  daughter.     At  Wal- 
worth, where  she  resided,  she  was  acquainted 
with  a  gentleman  of  the  name  of  Whi taker; 
he  became  her  intimate  friend  and  assisted  her 
in  the  management  of  her  affairs.     In  January, 
1820,  she  employed  Mr.  Whitaker  to  get  a  will 
drawn  for  her;    he   took  her  instructions  in 
writing;  he  carried  them  to  his  solicitor,  Mr. 
Lilley,  who  having  prepared  the  draft  of  a 
will,  brought  it  to  the  deceased  (whom  he  had 
never  seen  before),   settled  it  with  her,   tran- 
scribed it,  and  it  was  executed  and  attested. 
By  that  will  the  more  considerable  benefit  was 
given  to  the  Nortons;  the  same  weekly  pro- 
vision was  made  for  Edward  and  John  Newbury; 
£1000  was  given  to  Samuel  Newbury,  and  the 
residue  was  distributed  among  the  five  nephews 
and  nieces  of  that  name.   Samuel  Newbury,  who 
had  kept  a  public  house,  but  had  come  to  reside 
with  the  deceased  and  to  manage  her  household 
concerns,  was,  besides  his  legacy  of  10002.,  ap- 
pointed a  joint  executor  with  Whitaker ;  but  it 
appears  that  he  soon  lost  her  confidence,  for  in 
September,  in  that  year,  the  deceased  sent  for 
Mr.  Lilley,  and  by  a  codicil  revoked  the  ap- 
pointment of  Samuel  Newbury  as  an  executor, 
and  substituted  her  niece,  Sarah  Norton. 

To  the  validity  and  fairness  of  these  testa- 
mentary acts  the  Newbury  family  cannot  ob- 
ject ;  they,  indeed,  rely  upon  them.     Both  sets 
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of  relations  were  in  habits  of  intercourse  with 
the  deceased,  except  the  nieces  of  the  Newbury 
branch ;  but  the  Misses  Norton  and  Samuel 
Newbury  were  not  on  good  terms.  In  June,  1 821, 
Mr.  Whitaker  died ;  he  was  buried  on  the  15th 
of  that  month ;  and  soon  after  that  occurrence 
the  will  and  codicil  prepared  by  Lilley,  in  which 
Whitaker  was  an  executor,  were  delivered  into 
the  deceased's  possession.  These  facts  are  not 
in  controversy  between  the  parties. 

Mr.Whitakerbeingdead,it  was  not  improbable 
that  the  deceased  would  set  about  some  fresh 
testamentary  arrangement,  and  Lilley,  not  be- 
ing her  solicitor,  having  never  seen  her  but  at 
the  execution  of  her  will  and  codicil,  having 
never  transacted  for  her  any  other  business, 
and  she  having  solicitors  of  her  own.  Sweet, 
Stokes,  and  Carr,  whom  she  had  employed 
for  sixteen  years,  it  was  natural  that  she 
should  resort  to  these,  her  own  solicitors,  for 
the  purpose  of  altering  her  will.  Mrs.  Mears 
called  upon  Mr.  Sweet  to  request  he  would  at- 
tend the  deceased  ;  and  if  she  took  the  former 
will  off  the  mantle  piece  to  carry  it  with  her, 
that  conduct  was,  I  think,  in  no  degree  suspici- 
ous. Mr.  Sweet,  on  the  second  article  of  the 
responsive  allegation  thus  deposes : — 

"  On  the  21st  of  July,  1821,  Sarah  Mears  and 
Susanna  Norton  called  upon  the  deponent 
at  his  office  with  a  message  from  the  deceased, 
stating,  that  she  was  very  ill  and  wished  him 
to  attend  upon  her  to  make  her  will ;  and  they 
Hiade  an  appointment  with  the  deponent  to 
*^  be  at  the  deceased's  house,  Walworth,  on  the 
**  next  Monday  for  that  purpose  :  they  informed 
"  him  that  Mr.  Samuel  Newbury  (whom  the 
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1829.      "  deponent  knew  as  a  nephew  of  the  deceased 

tr7nity      "  would  be  acquainted  that  the  deponent  had 

xix^^ion     "  ^^^^  sent  for,  for  the  purpose  of  making  the 

"  deceased's  will.     On  the  appointed  Monday 

Wagner  ,,  ^^  dcpoucnt  wcut  to  the  dcccased's  house 
MEAR8.  <«  taking  with  him  one  of  his  clerks :  the  de- 
"  ponent  found  there  Samuel  Newbury  and 
^^  Sarah  Mears.  On  being  shown  into  the  de- 
"  ceased's  bed  room  (for  she  was  confined  to  her 
''  bed)  and  being  left  alone  with  her  she  pro- 
"  ceeded  to  give  instructions  for  her  will,  and 
"  the  deponent  read  each  bequest  to  her  as  he 
"  wrote  it  down  and  so  proceeded  until  the  will 
^'  was  complete :  it  occupied  the  deponent 
'^  about  two  hours  altogether,  the  deponent 
^^  made  no  draft  of  the  will  but  wrote  it  out  at 
**  once  fit  for  execution.  In  the  course  of  the 
''  preparation  of  the  will  the  deponent  wished 
'^  to  be  informed  as  to  the  amount  of  the  de- 
"  ceased's  property,  and  she  referred  him  to 
"  Samuel  Newbury  and  Sarah  Mears,  and  the 
^*  deponent  obtained  the  information  he  wanted 
^'  from  them  and  communicated  it  to  the  de* 
*'  ceased ;  but  she  could  not  then  determine  as 
^^  to  the  mode  in  which  she  would  dispose  of  the 
"  residue  of  her  property,  and  the  deponent 
"  therefore  concluded  the  will  by  stating,  that 
*^  the  deceased  had  not  made  up  her  mind 
''as  to  the  mode  in  which  she  would  dispose 
"  of  it." 

There  was,  then,  no  clandestinity  in  the  pre- 
paration of  this  will  of  June  1821,  for  Samuel 
Newbury  was  present  and  privy  to  it.  The 
disposition  of  the  property  is  the  same  as  in  the 
will  of  1820,  except  that  the  legacy  to  Samuel 
Newbury  is  reduced  from  £1000  to  £500,  and 
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the  residue  is  reserved  to  be  afterwards  dis-  ib29. 
posed  of.  The  two  nieces,  the  Nortons,  are  in  r^isn^ 
this  will  named  executors ;  it  was  executed  five     ,  '^^,***! 

ist  Session. 

months  before  the  death  of  the  testatrix ;  and  at       

that  time  there  is  not  the  least  reason  to  doubt  "^^^^^^ 
her  capacity,  or  to  suggest  any  influence  or  im-  mbarh. 
position. 

The  deceased  was  rather  far  advanced  in 
years ;  she  was  about  sixty-five,  and  confined 
to  her  bed  with  a  painful  disorder, — one  that 
rendered  moving  extremely  troublesome,  and 
she  grew  gradually  weaker  in  body ;  but,  unless 
the  whole  account  of  making  this  will  is  a 
fabrication,  and  the  attesting  witnesses  are 
most  grossly  perjured,  her  testamentary  capa- 
city in  no  degree  failed ;  and  the  Court  can 
entertain  no  doubt  of  its  decision. 

As  I  have  mentioned,  the  deceased  resided  at 
Walworth ;  her  two  nieces  on  the  Middlesex 
side  of  the  town :  they  were  her  favorite  rela- 
tions; she  was  confined  to  her  bed,  at  a  distance 
from  them,  and  with  only  a  young  girl  and  a 
hired  nurse  to  take  care  of  her.  She  had  no 
inducement  to  remain  in  the  neighbourhood  of 
Walworth ;  Mr.  Whittaker  was  dead,  and  her 
nephew,  Samuel,  could  not  perform  for  her 
those  ofiices  which  she  required,  and  were  only 
proper  for  a  female  attendant  to  discharge. 
These  considerations  quite  account  for  the  wish 
and  anxiety  of  the  nieces  to  receive  the  deceased 
into  their  house,  and  make  it  natural  that  all 
parties  should  become  desirous  of  her  removal ; 
and  it  is  not  unworthy  of  remark,  that  upon 
the  occasion  of  her  removal  from  Walworth, 
Samuel  Newbury  carried  the  deceased  down  to 
the  coach .    The  residue  by  the  will  of  July  hav- 
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^*  deponent  knew  as  a  nephew  of  the  deceased 
^'  would  be  acquainted  that  the  deponent  had 
"  been  sent  for,  for  the  purpose  of  making  the 
"  deceased's  will.  On  the  appointed  Monday 
"  the  deponent  went  to  the  deceased's  house 
*'  taking  with  him  one  of  his  clerks :  the  de- 
"  ponent  found  there  Samuel  Newbury  and 
"  Sarah  Mears.  On  being  shown  into  the  de- 
'^  ceased's  bed  room  (for  she  was  confined  to  her 
"  bed)  and  being  left  alone  with  her  she  pro- 
"  ceeded  to  give  instructions  for  her  will,  and 
**  the  deponent  read  each  bequest  to  her  as  he 
"  wrote  it  down  and  so  proceeded  until  the  will 
*' was  complete:  it  occupied  the  deponent 
'^  about  two  hours  altogether,  the  deponent 
^^  made  no  draft  of  the  will  but  wrote  it  out  at 
*'  once  fit  for  execution.  In  the  course  of  the 
**  preparation  of  the  will  the  deponent  wished 
^^  to  be  informed  as  to  the  amount  of  the  de- 
"  ceased's  property,  and  she  referred  him  to 
"  Samuel  Newbury  and  Sarah  Mears,  and  the 
**  deponent  obtained  the  information  he  wanted 
**  from  them  and  communicated  it  to  the  de* 
^'  ceased ;  but  she  could  not  then  determine  as 
^^  to  the  mode  in  which  she  would  dispose  of  the 
**  residue  of  her  property,  and  the  deponent 
**  therefore  concluded  the  will  by  stating,  that 
^^  the  deceased  had  not  made  up  her  mind 
''as  to  the  mode  in  which  she  would  dispose 
"  of  it." 

There  was,  then,  no  clandestinity  in  the  pre- 
paration of  this  will  of  June  1821,  for  Samuel 
Newbury  was  present  and  privy  to  it.  The 
disposition  of  the  property  is  the  same  as  in  the 
will  of  1820,  except  that  the  legacy  to  Samuel 
Newbury  is  reduced  from  £1000  to  £500,  and 
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the  residue  is  reserved  to  be  afterwards  dis- 
posed of.  The  two  nieces,  the  Nortons,  are  in 
this  will  named  executors ;  it  was  executed  five 
months  before  the  death  of  the  testatrix ;  and  at 
that  time  there  is  not  the  least  reason  to  doubt 
her  capacity,  or  to  suggest  any  influence  or  im- 
position. 

The  deceased  was  rather  far  advanced  in 
years ;  she  was  about  sixty-five,  and  confined 
to  her  bed  with  a  painful  disorder, — one  that 
rendered  moving  extremely  troublesome,  and 
she  grew  gradually  weaker  in  body ;  but,  unless 
the  whole  account  of  making  this  will  is  a 
fabrication,  and  the  attesting  witnesses  are 
most  grossly  perjured,  her  testamentary  capa- 
city in  no  degree  failed ;  and  the  Court  can 
entertain  no  doubt  of  its  decision. 

As  I  have  mentioned,  the  deceased  resided  at 
Walworth;  her  two  nieces  on  the  Middlesex 
side  of  the  town :  they  were  her  favorite  rela- 
tions ;  she  was  confined  to  her  bed,  at  a  distance 
firom  them,  and  with  only  a  young  girl  and  a 
hired  nurse  to  take  care  of  her.  She  had  no 
inducement  to  remain  in  the  neighbourhood  of 
Walworth ;  Mr.  Whittaker  was  dead,  and  her 
nephew,  Samuel,  could  not  perform  for  her 
those  ofiices  which  she  required,  and  were  only 
proper  for  a  female  attendant  to  discharge. 
These  considerations  quite  account  for  the  wish 
and  anxiety  of  the  nieces  to  receive  the  deceased 
into  their  house,  and  make  it  natural  that  all 
parties  should  become  desirous  of  her  removal ; 
and  it  is  not  unworthy  of  remark,  that  upon 
the  occasion  of  her  removal  from  Walworth, 
Samuel  Newbury  carried  the  deceased  down  to 
the  coach.    The  residue  by  the  will  of  July  hav- 
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and  servants  named  in  the  first  codicil.  The 
paper  now  propounded  was  alleged  to  be  a 
further  codicil :  it  was  as  follows : — 


"  Denston  Hall,  September  2,  1823. 

"  I  give  and  bequeath  unto  Mr.  John  Crisp  of 
Denston,  Suffolk,  the  sum  of  sixteen  hundred 
pounds.  I  also  wish  to  give  to  Amy  Crisp  the 
sum  of  two  hundred  pounds.  And  I  give  to 
Mr.  Ryder  Charter  House  London  the  sum 
of  six  hundred  pounds.  I  wish  to  give  to  Mrs. 
Territt  Chilton  Hall  Clare  two  hundred  pounds. 
I  also  wish  to  give  to  my  curate  Mr.  Seabroke 
and  R.  Forbes  gardener  one  hundred  pounds 
each.  My  will  and  meaning  is  that  this  codi- 
cil be  adjudged  to  be  a  part  of  my  last  will 
and  testament. 

"  W.  H.  Robinson." 


n 
a 
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a 
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This  paper  was  propounded  (as  a  codicil  in 
the  hand-writing  of  the  deceased)  in  an  alle- 
gation of  fourteen  articles :  the  fifth  of  which 
pleaded  :— "  That  on  the  19th  of  May,  1828,  a 
"  letter  or  packet  sent  through  the  twopenny 
"  post-office  was  delivered  to  Thomas  Ryder, 
"  having  the  post-mark  Newgate  Street  thereon, 

"  sealed  with  a  wafer  and  addressed Ryder, 

"  Esq.,  Charter  House  :  that  the  said  letter,  or 
"  packet,  consisted  of  the  cover  or  envelope  so 
"  addressed  and  the  paper  writing  being  the 
"  codicil  propounded  :  that  advertisements  had 
"  been  inserted  in  several  newspapers,  and 
*^  printed  hand-bills  circulated  at  Denston  of- 
**  fering  a  reward  for  the  discovery  of  the  person 
**  who  put  the  letter  or  packet  into  the  post,  but 
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the  residue  is  reserved  to  be  afterwards  dis-  1B29. 
posed  of.  The  two  nieces,  the  Nortons,  are  in  t„„,ty 
this  will  named  executors ;  it  was  executed  five     ,  "^l^^* 

Ist  Session. 

months  before  the  death  of  the  testatrix ;  and  at       

that  time  there  is  not  the  least  reason  to  doubt  "^^^^^^ 
her  capacity,  or  to  suggest  any  influence  or  im-  mbam. 
position. 

The  deceased  was  rather  far  advanced  in 
years ;  she  was  about  sixty-five,  and  confined 
to  her  bed  with  a  painful  disorder, — one  that 
rendered  moving  extremely  troublesome,  and 
she  grew  gradually  weaker  in  body ;  but,  unless 
the  whole  account  of  making  this  will  is  a 
fabrication,  and  the  attesting  witnesses  are 
most  grossly  perjured,  her  testamentary  capa- 
city in  no  degree  failed ;  and  the  Court  can 
entertain  no  doubt  of  its  decision. 

As  I  have  mentioned,  the  deceased  resided  at 
Walworth;  her  two  nieces  on  the  Middlesex 
side  of  the  town :  they  were  her  favorite  rela- 
tions ;  she  was  confined  to  her  bed,  at  a  distance 
from  them,  and  with  only  a  young  girl  and  a 
hired  nurse  to  take  care  of  her.  She  had  no 
inducement  to  remain  in  the  neighbourhood  of 
Walworth ;  Mr.  Whittaker  was  dead,  and  her 
nephew,  Samuel,  could  not  perform  for  her 
those  ofiices  which  she  required,  and  were  only 
proper  for  a  female  attendant  to  discharge. 
These  considerations  quite  account  for  the  wish 
and  anxiety  of  the  nieces  to  receive  the  deceased 
into  their  house,  and  make  it  natural  that  all 
parties  should  become  desirous  of  her  removal ; 
and  it  is  not  unworthy  of  remark,  that  upon 
the  occasion  of  her  removal  from  Walworth, 
Samuel  Newbury  carried  the  deceased  down  to 
the  coach .    The  residue  by  the  will  of  July  hav- 
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'^  deponent  knew  as  a  nephew  of  the  deceased 
''  would  be  acquainted  that  the  deponent  had 
"  been  sent  for,  for  the  purpose  of  making  the 
''  deceased's  will.  On  the  appointed  Monday 
*'  the  deponent  went  to  the  deceased's  house 
*'  taking  with  him  one  of  his  clerks :  the  de- 
"  ponent  found  there  Samuel  Newbury  and 
^^  Sarah  Mears.  On  being  shown  into  the  de- 
**  ceased's  bed  room  (for  she  was  confined  to  her 
''  bed)  and  being  left  alone  with  her  she  pro- 
"  ceeded  to  give  instructions  for  her  will,  and 
^'  the  deponent  read  each  bequest  to  her  as  he 
"  wrote  it  down  and  so  proceeded  until  the  will 
^'  was  complete :  it  occupied  the  deponent 
'^  about  two  hours  altogether,  the  deponent 
"  made  no  draft  of  the  will  but  wrote  it  out  at 
*'  once  fit  for  execution.  In  the  course  of  the 
''  preparation  of  the  will  the  deponent  wished 
'^  to  be  informed  as  to  the  amount  of  the  de- 
"  ceased's  property,  and  she  referred  him  to 
"  Samuel  Newbury  and  Sarah  Mears,  and  the 
'^  deponent  obtained  the  information  he  wanted 
^^  from  them  and  communicated  it  to  the  de* 
^'  ceased ;  but  she  could  not  then  determine  as 
^^  to  the  mode  in  which  she  would  dispose  of  the 
"  residue  of  her  property,  and  the  deponent 
**  therefore  concluded  the  will  by  stating,  that 
*^  the  deceased  had  not  made  up  her  mind 
''as  to  the  mode  in  which  she  would  dispose 
"  of  it." 

There  was,  then,  no  clandestinity  in  the  pre- 
paration of  this  will  of  June  1 82 1 ,  for  Samuel 
Newbury  was  present  and  privy  to  it.  The 
disposition  of  the  property  is  the  same  as  in  the 
will  of  1820,  except  that  the  legacy  to  Samuel 
Newbury  is  reduced  from  £1000  to  £500,  and 
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the  residue  is  reserved  to  be  afterwards  dis-  ib29. 
posed  of.  The  two  nieces,  the  Nortons,  are  in  j^mnY 
this  will  named  executors ;  it  was  executed  five     ,  term. 

months  before  the  death  of  the  testatrix ;  and  at       

that  time  there  is  not  the  least  reason  to  doubt  "^^^^^^ 
her  capacity,  or  to  suggest  any  influence  or  im-  MBARi. 
position. 

The  deceased  was  rather  far  advanced  in 
years ;  she  was  about  sixty-five,  and  confined 
to  her  bed  with  a  painful  disorder, — one  that 
rendered  moving  extremely  troublesome,  and 
she  grew  gradually  weaker  in  body ;  but,  unless 
the  whole  account  of  making  this  will  is  a 
fabrication,  and  the  attesting  witnesses  are 
most  grossly  perjured,  her  testamentary  capa- 
city in  no  degree  failed ;  and  the  Court  can 
entertain  no  doubt  of  its  decision. 

As  I  have  mentioned,  the  deceased  resided  at 
Walworth;  her  two  nieces  on  the  Middlesex 
side  of  the  town :  they  were  her  favorite  rela- 
tions; she  was  confined  to  her  bed,  at  a  distance 
from  them,  and  with  only  a  young  girl  and  a 
hired  nurse  to  take  care  of  her.  She  had  no 
inducement  to  remain  in  the  neighbourhood  of 
Walworth ;  Mr.  Whittaker  was  dead,  and  her 
nephew,  Samuel,  could  not  perform  for  her 
those  offices  which  she  required,  and  were  only 
proper  for  a  female  attendant  to  discharge. 
These  considerations  quite  account  for  the  wish 
and  anxiety  of  the  nieces  to  receive  the  deceased 
into  their  house,  and  make  it  natural  that  all 
parties  should  become  desirous  of  her  removal ; 
and  it  is  not  unworthy  of  remark,  that  upon 
the  occasion  of  her  removal  from  Walworth, 
Samuel  Newbury  carried  the  deceased  down  to 
the  coach .    The  residue  by  the  will  of  July  hav- 
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1829.      "  deponent  knew  as  a  nephew  of  the  deceased 

tr7nity      "  would  be  acquainted  that  the  deponent  had 

i.^^'iri'on     "  heen  sent  for,  for  the  purpose  of  making  the 

"  deceased's  will.    On  the  appointed  Monday 

Wagner  u  ^^  dcpoueut  weut  to  the  deceascd's  house 
MEAR8,  "  taking  with  him  one  of  his  clerks :  the  de- 
"  ponent  found  there  Samuel  Newbury  and 
''  Sarah  Mears.  On  being  shown  into  the  de- 
*'  ceased's  bed  room  (for  she  was  confined  to  her 
''  bed)  and  being  left  alone  with  her  she  pro- 
**  ceeded  to  give  instructions  for  her  will,  and 
**  the  deponent  read  each  bequest  to  her  as  he 
"  wrote  it  down  and  so  proceeded  until  the  will 
"was  complete:  it  occupied  the  deponent 
"  about  two  hours  altogether,  the  deponent 
"  made  no  draft  of  the  will  but  wrote  it  out  at 
**  once  fit  for  execution.  In  the  course  of  the 
**  preparation  of  the  will  the  deponent  wished 
"  to  be  informed  as  to  the  amount  of  the  de- 
"  ceased's  property,  and  she  referred  him  to 
"  Samuel  Newbury  and  Sarah  Mears,  and  the 
"  deponent  obtained  the  information  he  wanted 
"  from  them  and  communicated  it  to  the  de* 
"  ceased ;  but  she  could  not  then  determine  as 
"  to  the  mode  in  which  she  would  dispose  of  the 
"  residue  of  her  property,  and  the  deponent 
"  therefore  concluded  the  will  by  stating,  that 
"  the  deceased  had  not  made  up  her  mind 
''as  to  the  mode  in  which  she  would  dispose 
"  of  it." 

There  was,  then,  no  clandestinity  in  the  pre- 
paration of  this  will  of  June  1821,  for  Samuel 
Newbury  was  present  and  privy  to  it.  The 
disposition  of  the  property  is  the  same  as  in  the 
will  of  1820,  except  that  the  legacy  to  Samuel 
Newbury  is  reduced  from  £1000  to  £500,  and 
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the  residue  is  reserved  to  be  afterwards  dis-  1829. 
posed  of.  The  two  nieces,  the  Nortons,  are  in  t^,„,ty 
this  will  named  executors ;  it  was  executed  five     ,  '^V^^'. 

1ft  Session. 

months  before  the  death  of  the  testatrix ;  and  at       

that  time  there  is  not  the  least  reason  to  doubt  wagwer 
her  capacity,  or  to  suggest  any  influence  or  im-  mbarh. 
position. 

The  deceased  was  rather  far  advanced  in 
years ;  she  was  about  sixty-five,  and  confined 
to  her  bed  with  a  painful  disorder, — one  that 
rendered  moving  extremely  troublesome,  and 
she  grew  gradually  weaker  in  body ;  but,  unless 
the  whole  account  of  making  this  will  is  a 
fabrication,  and  the  attesting  witnesses  are 
most  grossly  perjured,  her  testamentary  capa- 
city in  no  degree  failed ;  and  the  Court  can 
entertain  no  doubt  of  its  decision. 

As  I  have  mentioned,  the  deceased  resided  at 
Walworth ;  her  two  nieces  on  the  Middlesex 
side  of  the  town :  they  were  her  favorite  rela- 
ticms;  she  was  confined  to  her  bed,  at  a  distance 
from  them,  and  with  only  a  young  girl  and  a 
hired  nurse  to  take  care  of  her.  She  had  no 
inducement  to  remain  in  the  neighbourhood  of 
Walworth ;  Mr.  Whittaker  was  dead,  and  her 
nephew,  Samuel,  could  not  perform  for  her 
those  offices  which  she  required,  and  were  only 
proper  for  a  female  attendant  to  discharge. 
These  considerations  quite  account  for  the  wish 
and  anxiety  of  the  nieces  to  receive  the  deceased 
into  their  house,  and  make  it  natural  that  all 
parties  should  become  desirous  of  her  removal ; 
and  it  is  not  unworthy  of  remark,  that  upon 
the  occasion  of  her  removal  from  Walworth, 
Samuel  Newbury  carried  the  deceased  down  to 
the  coach .    The  residue  by  the  will  of  July  hav- 

VOL.  ir.  M  M 
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1829.      length,  and  not  by  initials,   to  formal  instni- 
jf^ijfj^y     ments,  though  not  to  common  letters :  but  to 

tebm,       this  codicil  there  are  only  the  initials  of  the 
''!!:::"     christened  names.    These,  however,  are  slight 

Crisp       circumstanccs  of  suspicion,  not  very  much  to  be 
w  ALPOLE.    relied  upon. 

But  the  great  difficulty  of  the  case  arises 
from  the  mysterious  appearance  of  this  instru- 
ment a  year  and  a  half  after  the  testator's 
death  :  nor  is  there  any  account  from  whom  it 
came,  or  from  whence  it  came,  or  where  it  was 
first  discovered,  or  why  it  had  lain  so  long  con- 
cealed :  no  plausible  conjecture  can  be  formed 
in  explanation  ;  and  this  circumstance  raises  a 
strong  suspicion  that  the  instrument  has  been  a 
fabrication  of  much  more  recent  date  than  the 
death  of  the  testator.  In  addition  to  this,  the 
paper  is  dated  at  the  head,  ''  Denston  Hall, 
**  September  2,  1823,"  which  was  the  testator's 
usual  place  of  residence.  Now  it  is  satisfac- 
torily proved  that  the  testator  was  not  at  Den- 
ston Hall  at  that  time ;  but  that  he  had  left 
that  place  on  the  28th  of  July,  had  come  to 
town,  staid  there  some  time,  had  then  proceed- 
ed to  Cheltenham,  and  did  not  reture  to  Denston 
till  the  end  of  September.  That  the  deceased, 
therefore,  should  have  formally  headed  this  in- 
strument at  Denston  Hall,  he  being  for  a  con- 
siderable time  absent  from  thence,  i^  not  pro- 
bable, more  especially  as  there  are  several  other 
instruments  before  the  Court  dated  at  the  place 
where  they  were  written :  but  if  this  instrument 
were  fabricated  three  or  four  years  after  its 
date,  and  after  the  death  of  the  deceased,  it  is 
not  extraordinary  that  the  person  who  fabri- 
cated it  should  not  have  been  aware  of,  or  should 
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not  have  recollected  the  absence  of  the  testator 
from  Denston  Hall  on  the  2d  of  September, 
1813  ;  and  thus  have  fallen  into  a  mistake,  and 
furnished  this  additional  circumstance  of  sus- 
picion. 

Upon  the  whole,  the  judgment  of  the  Court 
is,  that  there  is  a  complete  failure  of  proof  of 
this  instrument,  as  a  codicil  of  the  deceased 
testator :  the  Court  is  not  called  upon  to  pro- 
nounce that  it  is  a  fabrication ;  but,  whether 
fabricated  or  not,  I  must  repeat  that  I  fully  ac- 
quit Mr.  Ryder  of  any  participation  in  the 
transaction,  and  that  I  entertain  no  suspicion 
that  he  was  concerned  in,  or  privy  to,  the  fabri- 
cation of  the  paper. 

If,  however,  parties  will  set  up  and  undertake 
to  establish  such  a  case  by  proof  for  the  chance 
of  benefit  to  themselves,  they  must  also  be  con- 
tent to  do  it  at  their  own  risk  of  paying  the 
costs  in  case  of  failure.  I  must,  therefore,  not 
only  pronounce  against  the  codicil,  but  feel 
bound  to  condemn  the  parties,  who  have  pro- 
pounded it,  in  costs. 


1829. 

Trinity 
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HARRISON  v.  STONE. 


4th  SeMioo. 


On^Ptotest. 


George  Harrison,  late  of  the  Herald's  Col- 
lege, died  on  the  16th  of  April,  1821,  possessed 
of  considerable  personal  property.  By  his  will, 
dated  the  8th  of  April,  1821,  and  described  in 
the    concluding    paragraph,  as,   **  Instructions 
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Probate  does  not 
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1829.  <<  which  the  testator  desires  may  be  formed  into 
Trinity  "  his  will,  and  Until  then,  that  they  should  be 
.^i^seuion.  "  considered  as  his  last  will  and  testament;"  he 
appointed  his  nephews,  Daniel  Charles  Rogers 
Harrison,  (the  residuary  legatee,)  Samuel  Har- 
rison (since  dead,)  and  Robert  Stone,  the  hus- 
some  ambignitj'band  of  a  great- uicce,.  executors.  They  took 
the  instro'i^Dt ;  probatc  ou  the  27th  of  April, 
rf^biiinbg™  I^  th^  will  was  a  bequest  to  Robert  Stone  in 
clear  and  indii-  thc  mauucr  aud  words  following  : — **  Gives  to 

patable  proof  of 

the  deceased's   **  Mr.  Robert  Stone  all  such  money  as  shall 
""**"'         "be  due  to  the  testator  at  the  time  of  his  de- 

**  cease."  (a) 

On  the  30th  of  March,  1829,  a  decree  issued^ 
at  the  instance  of  Daniel  Charles  Rogers  Harri- 
son against  Robert  Stone,  the  other  surviving 
executor,  citing  him  to  show  cause  "  why  the 
"  probate  should  not  be  revoked  and. declared 
''  null  and  void  by  reason  of  the  omission  in  the 
**  will  of  the  words  *  from  him'  alleged  to  have 
**  been  erroneously  and  incautiously  erased;  and 
**  to  accept,  in  conjunction  with  Daniel  Charles 
"  Rogers  Harrison,  a  new  probate,  with  the 
'^  words  ^  jfrom  him'  reinstated  in,  and  made  to 
"  form  part  and  parcel  of  the  will,  or  to  show 
"  cause  why  probate  in  such  form  should  not 
"  be  granted  to  Mr.  Harrison." 

An  appearance  was  given  for  Stone  under 
protest,  which  alleged ; — "  that  within  two  or 
"  three  days  after  the  deceased's  death,  the  will 
"  was  read  over  by  Daniel  Moore,  of  Lincoln's 
'*  Inn,  the  solicitor  who  prepared  it,  (and  also 

**  solicitor  of  D.  C.  R.  Harrison,)  in  the  pre- 

(a)  The  words  in  italics  were  substituted  by  interlineation. 
See  the  Judgment,  wfrd,  p.  548. 
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**  sence  of  D.  C.  R.  Harrison  and  others ;  that 
"  D.  C.  R.  Harrison  himself  gave  instructions 
"  for  the  probate  of  the  will  without  any  in- 
"  terference    on    the    part    of    Stone.      That 
"  on   the   26th  of  April,   eighteen   days  only 
"  after  the  preparation  of  the  will,  Moore  made 
"  an  affidavit,   that  he  attended  the  deceased 
**  on  the  8th  of  April,  and  then  by  his  desire 
"  wrote  instructions  for  his  will,  which  having 
"  been  read  over  to,  approved  and  signed  by, 
"  the  deceased,  remained  in  the  deceased's  pos- 
"  sei^sion  till  his  death  ;  that  in  writing  the  will 
**  deponent  committed  many  clerical  errors,  and 
"  that  many  alterations  were  made  by  the  de- 
'*  ceased's  directions  ;  that  having  now  carefully 
"  inspected  the  will  and  particularly  observed 
"  the  several  alterations,  obliterations,  and  in- 
"  terlineations    therein,    (amongst   others,  the 
"  obliterations  of  *  me  from  him,'    and   inter- 
^Mineations  of  'the  testator'  and  'his'  in  the 
**  bequest  in  favor  of  Robert  Stone,)  he  saith, 
•'  the  whole  of  such  alterations,  obliterations, 
**  and  interlineations  were  made  by  him,  by  the 
"  deceased's  directions,  or  with  his  knowledge 
•'  and  approbation,  and  previous  to  the  execu- 
**  tion  of  the  will."     That  Stone  was  not  until 
"  several  years  afterwards  aware  of  the  existence 
**  of  this  affidavit ;  that  on  the  27th  of  April,  pro- 
**  bate  issued  to  the  three  executors,  and  when 
**  completed,  was  sent  to  D.  C.  R.  Harrison,  by 
*'  his  directions,  who  took  the  sole  management 
"  of  the  estate,  and  that  Stone  and  Samuel  Har- 
**  risen  did  not  interfere  in  the  execution  of  the 
"  will  except  by  joining  in  the  acts  of  their  co- 
**  executor  for  the  sake  of  conformity  and  under 
"  his  direction  :  that  very  shortly  after  probate 
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1829.       "  was  obtained,  Stone  claimed,  under  the  will, 
^^j^^j^^      "  all  the  money  due  to  the  deceased  at  his  death, 
Term.       *'  and  that  D.  C.  R.  Harrison  on  such  occasion 
^"'**°'    "  said  to  him,  *  I  think  you  and  I  can  settle  it 
Harrison    a  « between  ourselvcs,  as  it  would  be  a  pity  that 
Stone.       "  *  any  part  of  the  money  should  be  spent  in  law ;' 
''  that  Stone  had  since  frequently  repeated  the 
**  claim  to  Harrison,  who  on  such  occasions  pro- 
^^  mised  to  arrange  it,  and  that  in  consequence 
*'  thereof  Stone  had  delayed  taking  legal  pro- 
"  ceedings  to  recover  the  same,  but  that  Har- 
'*  rison  at  length   haying  refused  to  settle  the 
matter.  Stone  filed  a  bill  in  Chancery  on  the 
17th  of  May,  1827,  to  compel  him  ;  and  the 
"  Master  of  the  Rolls,  on  the  25th  of  February, 
"  1829,  decreed,  *  that  Stone  was  entitled  to  all 
^' '  debts  and  sums  of  money  due  to  the  deceased 
"  *  at  his  death.'  '*    It  was  fiirther  alleged,  "  that 
"  Harrison,  very  shortly  after  the  deceased's 
"  death,  knew  of  the  alterations  in  the  bequest 
"  to  Stone,  and  who  was  entitled,  under  the  will, 
**  to  all  monies  due  to  the  deceased  at  his  death : 
"  that  Mr.  Moore,  the  preparer  of  the  will,  sur- 
"  vived  the  deceased  nearly  seven  years ;  and 
"  that,  notwithstanding  the  premises,  no  pro- 
"  ceedings  were  taken  by  Harrison  to  call  in 
**  the  probate,  until  nearly  eight  years  after 
**  the  deceased's,  and  upwards  of  a  year  after 
"  Moore's  death ;  nor  until  after  the  decree  of 
"  the  Court  of  Chancery."    The  protest,  in  con- 
clusion, submitted,    "  that  under  the  circum- 
*'  stances  alleged  it  was  not  now  competent  to 
**  call  upon  Stone  according  to  the  tenor  of  the 
"  decree." 

In  reply,  it  was  alleged,  "  That  on  the  8th  of 
"  April,  1821,  the  deceased,  being  exceedingly 
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**  ill  and  confined  to  his  bed,  caused  his  soli- 
**  citor,   Moore,   to  attend    him    immediately : 
**  that  on  Moore's  arrival  in  the  morning  of  that 
"  day,  the  deceased  requested  him  to  take  down 
**  instructions  for  his  will ;  and  Moore,  accord- 
ingly, from  the  verbal  directions  of  the  de- 
ceased, m  his  presence,  and  the  presence  of 
Sir  Greorge  Naylor  (an  intimate  and  confiden- 
tial friend  of  the  deceased),  wrote  such  in- 
^*  structions :  that  in  the  course,  and  as  part  of 
"  such  instructions,  the  deceased  said,  *  I  give 
*'  to  Mr.  Stone  all  the  money  that  he  owes  me,' 
**  meaning  a  sum  of  15007.  due  to  him  from 
"Stone    on  mortgage  with  interest; — or,   in 
**  words  to  that  elSect,  signified  his  intentions 
'^  by  his  will  to  remit  such  debt :  that  Moore 
"  immediately  wrote  down,  *  gives  to  Stone  all 
"  such  money  as  shall  be  due  to  him  from  him 
*'  at  the  time  of  my  death ;'  but  afterwards,  in 
'*  order  to  make  the  clause  in  the  third  person, 
'*  made  the  alteration  appearing  in  such  be- 
"  quest  entirely  of  his  own  accord,  and  without 
"  having  received  any  directions  or  instructions 
"  to  that  efiect  from  the  deceased :  that  after 
"  the  entire  instructions  had  been  reduced  into 
*'  writing,  and  the  alterations  made,  the  will 
"  was  read  over  to  the  deceased,  and  duly  exe- 
'*  cuted  by  him :  that  the  alteration  made  by 
"  Moore  in  Stone's  bequest,  was  made  without 
•'  the  knowledge,  and  contrary  to  the  meaning 
"  and  intention,  of  the  deceased,  who  never 
knowingly  approved  thereof,  but  remained  in 
ignorance  of  the  effect  to  the  time  of  his 
death,  and  that  the  deceased  never  intimated 
"  an  intention  to  benefit  Stone,  beyond  forgiving 
"  him  his  debt :  that  the  will  was  not  otherwise 
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read  over  to  the  deceased,  nor  was  his  inten- 
tion directed  to  the  alteration,  and  that  it  was 
never  read  over  by  him :  that  in  the  course 
of  the  8th  of  April,  1821,  the  deceased  ob- 
served to  Sir  George  Naylor,  *  that  he  thought 
he  had  done  enough  for  Stone  by  forgiving 
him  his  debts  :'  that  about  two  days  after  the 
making  of  the  will,  the  same  was  locked  up 
by  Sir  George  Naylor  in  a  drawer  in  the  de- 
ceased's bed  chamber,  which  remained  sealed 
up  to  the  deceased's  death."    It  was  admitted, 
that  Harrison  took  possession  of  the  will,  but 
not  to  the  exclusion  of  the  other  executors : 
and  it  was  averred,  that  the  affidavit  of  Rf  oore 
was  not  made  at  the  instigation  or  procurement 
of  Harrison,  who  did  not  interfere  therein ;  and 
that  Stone  was  not  ignorant  of  such  affidavit  for 
several  years.     It  was  also  admitted  that  Har- 
rison took  the  sole  management  of  the  estate  ( 
but  denied,  that  Stone  claimed  to  be  entitled 
to  all  the  money  due  to  the  deceased,  either 
shortly  after  the  probate  or  at  any  time  except 
as  afterwards  admitted,  or  that  Harrison  ever 
made  the  declaration,  ^  that  they  could  settle 
it,'  &c.  or  that  he  ever  promised  to  arrange 
Stone's  claims,  or  that  Stone  delayed  taking 
proceedings  as  alleged  in  the  protest ;  for  that 
Harrison  (it  being  the  belief  of  all  the  ex- 
ecutors that  Stone  took  no  benefit  beyond 
the  extinguishment  of  his  own  debt),  with 
the  privity  and  concurrence  of  his  co-execu- 
tors, got  in  and  received  all  monies  due  to  the 
deceased  at  his  death,  except  the  debt  from 
Stone,  and  applied  the  same  for  his  own  use, 
without    any    interference   or    objection   by 
Stone;  that,   in  June,  1821,  Harrison,  with 
the  privity  of  Stone,  made  up  the  executor- 
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ship  account  and  paid  the  legacy  duty  on  the 
residue  in  which  were  included  the  monies 
due  to  the  deceased,  at  his  death.  It  was 
admitted,  that  about  four  years  ago  Stone 
observed  to  Harrison,  '  that  he  must  have 
some  conversation  with  him  relative  to  the 
*  bequest ;'  and  that,  on  the  2d  of  February, 
1827,  Stone,  in  a  letter  to  him,  intimated, 
'  that  he  must  have  some  conversation  with 
him  on  the  subject ;'  but  it  was  denied,  that 
Stone  otherwise  ever  made  any  claim  under 
the  will  beyond  his  own  debt,  and  that  he 
never  made  any  direct  claim  to  the  monies 
due  to  the  deceased,  until  the  22d  of  Feb- 
ruary, 1827,  when  he  wrote  a  letter  claiming 
£4,575  as  due  to  the  deceased  at  his  death  ; 
to  which  letter  Harrison  replied,  expressing 
his  surprise  at  the  advancement  of  such  a 
claim,  and  denying  its  validity." 
It  was  then  stated,  "  that  the  Master  of  the 
Rolls,  in  pronouncing  in  favour  of  the  bill  of 
complaint,  declared  in  terms,  '  that  his  decree 
was  founded  solely  upon  the  bequest  to  Robert 
Stone,  as  it  stood  in  that  will  of  the  deceased, 
of  which  probate  had  been  granted,  not  ad- 
mitting of  any  latitude  of  construction,  and 
expressly  referred  to  the  Ecclesiastical  Court 
as  the  proper  jurisdiction  for  trying  the  ques- 
tion between  the  parties  ;'  and  submitted  that 
the  protest  be  overruled ;  that  Stone  be  as- 
signed to  appear  absolutely,  and  condemned 
in  costs." 

On  behalf  of  Stone  it  was  denied,  "  that  the 
executorship  accounts  were  made  up,  or  the 
duty  paid  on  the  residue  with  his  privity ;  but 
that  on  the  contrary,  they  were  rendered  to  the 
stamp   office   by  Harrison   entirely  without 
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Stone's  knowledge,  and  were  not  furnished  to 
him  by  Harrison  until  1827.  It  was  further 
denied,  that  the  Master  of  the  Rolls,  in  any 
manner,  referred  the  question  to  the  Eccle- 
siastical Court ;  and  alleged  that  the  decree 
does  not  contain  any  reference  of  that  nature ; 
but  it  was  admitted,  that  the  Master  of  the 
Rolls  said,  '  That  if  Harrison  wished  to  im*' 
pugn  the  bequest,  he  must  go  elsewhere,  or 
to  the  Ecclesiastical  Court  for  that  purpose/ 
That,  in  pursuance  of  the  decree,  proceedings 
were  still  depending  in  Chancery  to  carry  the 
same  into  effect,  and  that  Harrison,  by  taking 
steps  therein,  had  acquiesced  in  the  decree." 

The  act  on  petition  was  supported  by  affi- 
davits on  one  side  and  on  the  other. 

Dodsotiy  in  support  of  the  protest. 

Where  no  ambiguity  nor  absurdity  is  upon 
the  face  of  the  instrument,  extrinsic  evidence 
is  not  admissible ;  but  where  an  ambiguity  or 
absurdity  manifestly  exists  and  evidently  re- 
sults from  error,  there  evidence,  dehors  the  in- 
strument itself,  may  be  received:  but  before 
it  can  be  admitted  it  must  be  clear  and  un^ 
doubted  that  the  error  was  casual.  Bayldon  r. 
Bayldon.  (a)  In  that  case  there  was  a  mani" 
fest  error  in  the  enumeration  of  the  nephews 
and  nieces  of  the  testator ;  it  was  clear,  not 
only  by  the  parol  testimony,  but  from  the  in-* 
structions,  that  he  intended,  by  this  will,  to 
have  benefited  another  nephew.  The  error  was 
apparent,  and  there  was  direct  and  unequivocal 


(a)  S  Add.  232. 
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proof  of  intention.  So  in  Travers  and  Edgell  v. 
Miller,  (a)  folio  20  of  the  will  was  missing  :  the 
pages  ran  from  19  to  21 ;  and,  that  a  sheet  was 
wanting,  was  proved  by  the  context.  There 
again  it  was  clear  that  the  omission  must  have 
been  by  mistake,  and  either  not  observed  at  the 
time  the  will  was  executed,  or  that  the  sheet 
had,  since  its  execution,  been  accidentally  de- 
tached :  and  the  Court  was  enabled  to  supply 
its  place  by  means  of  the  draft  will.  But,  on 
the  other  hand,  in  Fawcett  v.  Jones,  (b)  this 
Court  refused  to  make  a  variation  in  Lady  Bath's 
will,  by  inserting  in  it,  from  the  instructions,  a 
residuary  clause  ;  and  the  Court  of  Delegates 
affirmed  the  decree  of  the  Prerogative  Court. 
In  the  present  case  there  is  no  ambiguity  what- 
ever ;  nothing  that  should  induce  the  Court  to 
resort  to  extrinsic  evidence,  and  which  can  only 
be  supplied  from  recollection,  and  by  the  con- 
jectures of  Sir  George  Nay  lor,  who  was  present 
when  the  instrument  was  prepared, — eight  years 
ago.  No  safe  reliance  could  be  placed  on  such 
testimony,  even  if  admissible,  when  opposed 
by  the  conduct  of  the  parties,  and  the  affidavit 
of  Mr.  Moore,  the  drawer  of  the  will,  made  re- 
cetUi  facto.  The  Master  of  the  Rolls  did  not 
advise  these  proceedings  ;  if  he  had  so  done,  he 
would  in  the  mean  time,  have  stayed  the  suit 
in  his  own  Court :  but  even  if  a  reference  had 
been  directed,  it  would  not  affect  the  principles 
which  guide  courts  of  Probate  in  cases  of  this 
description,  (c) 


1829. 

Trinity 

Term, 

4(]i  Session. 


Harrisoh 

V. 

Stone. 


(a)  a  Add.  221.  (6)  3  Phill.  434.  405. 

(c)  See  Draper  v.  Hitch,  Vol.  I.  678. 
VOL.  II.  N    N 
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If  it  be  true,  as  is  alleged,  that  the  deceased 
never  intended  to  benefit  Stone  beyond  the  ex- 
tinguishment of  his  debt,  the  protest  must  be 
over-ruled,  whatever  ultimately  may  come  of  the 
case ;  unless,  indeed,  something  is  set  forth  in 
support  of  the  protest  which  is  quite  conclusive 
against  the  ability  of  the  Court  to  afford  relief. 
At  present  the  Court  is  not  apprized  of  all  the 
evidence,  but  enough  is  disclosed  to  raise  a 
strong  probability  of  error.  We  admit,  but  with 
certain  exceptions,  that  written  instruments  can- 
not be  varied  by  parol  evidence :  the  general 
rule,  however,  applies  to  instruments  not  regu- 
larly executed  only,  but  to  instruments  regular 
and  formal  in  themselves.  Here  the  paper  re- 
quired, in  the  first  instance,  some  extrinsic  evi- 
dence to  give  it  probate.  The  fouctum  is  infor- 
mal; the  deceased  was  aged  and  infirm,  and 
placing  great  confidence  in  his  solicitor,  does 
not  seem  to  have  adverted  to  the  variations  in 
the  wording  which  had  been  introduced.  But 
can  it  be  successfully  argued,  that  there  is  no 
ambiguity,  on  the  face  of  the  instrument,  and  in 
the  construction  of  the  bequest  to  Stone,  arising 
from  the  words  as  altered,  in  comparison  with 
those  originally  adopted  ?  The  variation  is  con- 
siderable, and  introduces  an  important  ambi- 
guity and  incongruity  in  the  will.  It  is  said, 
however,  that  the  intentions  of  the  testator  can- 
not now  be  satisfactorily  collected  from  the 
contents  of  Sir  George  Naylor's  affidavit ;  but 
his  intimacy  with  the  deceased,  the  declarations 
subsequent  to  the  execution  of  the  instrument, 
and  the  peculiarity  of  the  bequests,  will  suffi- 
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ciently  account  for  the  accuracy  of  his  memory  i^^o- 
upon  the  points  in  question.  Mr.  Moore's  affi-  trinity 
davit  was  made  in  the  usual  form  to  account    ,  7^^^i 

4tU  O08S10D. 

for  the  alterations  in  the  paper  ;  but  his  parti-       

cular  attention  was  not  directed  to  the  effect  of    ^^'^^'*^'' 
those  alterations.     In  Blackwood  v.  Damer,  (a)      stone. 
there  was  a  clear  omission  by  the  attorney  in 
not  inserting  a  residuary  clause  :  the  draft  was 
read  over ;  it  remained  two  days  in  the  deceas- 
ed's possession,  and  was  executed  ;  yet  the  Court 
of  Delegates  decreed  that  the  residuary  clause 
should  form  part  of  the  will.     Fawcett  v.  Jones 
has  been  relied  upon ;  but  there  Lady  Bath's 
attention  was  called,  specially  and  repeatedly, 
to  the  residuary  clause  ;.  and  the  will  was  most 
carefully  prepared,  and  executed  by  a  vigilant 
testatrix.     If  there  was  not  a  direct  reference 
of  this  case,  it  was,  in  terms,  sent  by  the  Master 
of  the  Rolls  for  a  decision  in  the  Ecclesiastical 
Court.    There  has  been  no  negligence  nor  ac- 
quiescence on  the  part  of  the  residuary  lega- 
tee. 

Judgment, 

Sir  John  Nicholl. 

George  Harrison,  Esq.  died  on  the  16th  of 
April,  1821  ;  and,  on  the  27th  of  that  month, 
probate  of  his  will  was  taken,  under  £40,000, 
by  Samuel  Harrison,  Daniel  Charles  Rogers 
(now  Rogers  Harrison)  and  Robert  Stone,  the 
executors.  Daniel  Charles  Rogers  was  ajso  re- 
siduary legatee.  The  will  is  dated  on  the  8th 
of  April,   1821 :  it  is   not  formally  drawn  up, 

(a)  Cited  a  Phill.  450.  3  Add.  239.  (n.)  S.  C. 

N    N    2 
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but  was  intended  as  instructions,  which  for  pre- 
caution, were  executed  and  attested  by  three 
witnesses.  One  of  the  three  witnesses  was 
Daniel  Moore,  a  solicitor,  the  writer  of  the  in- 
structions, who  is  since  dead. 

The  instrument,  being  instructions,  is  for  the 
most  part  expressed  in  the  third  person :  it  is 
headed, — "  Instructions  for  the  will  of  Greorge 
"  Harrison,  Esquire : 

"  He  desires  to  give  to  his  sister,  Mary  Page, 
^'  widow,  an  annual  sum  of  £200  during  her 
*^  natural  life ;  and,  after  her  decease,  he  desires 
''  that  the  same  annual  sum  be  continued  to  her 
"  two  sons." 

But  the  present  question  arises  upon  a  clause, 
containing  a  bequest  to  Robert  Stone,  one  of 
the  executors,  in  these  words  :  — 

**  Gives  to  Mr.  Robert  Stone  all  such  money  as  shall  be  doe  to 
**  the  testator  at  the  time  of  his  decease.*' 

There  are  other  words  which  were  erased,  viz. 
"  him"  at  the  end  of  the  first  line  ;  "  me  from 
him"  at  the  beginning  of  the  second  line ;  but 
"  me"  is  carried  out  to  the  left.  These  words 
are  struck  through.  "  My"  also,  between  "of" 
and  *'  decease"  is  struck  through ;  and  "  his," 
written  over  it.  The  probate,  however,  was 
taken  as  the  clause  stood  altered  by  the  era- 
sures ;  that  is, — "  Gives  to  Mr.  Robert  Stone  aD 
''  such  money  as  shall  be  due  to  the  testator  at 
"  the  time  of  his  decease."  (a) 

This  probate  remained  till  March  1 829,  when 

(a)  The  clause,  with  the  erasures  and  interlineations^  stood  dius:^ 
"  Gives  to  Mr.  Robert  Stone  all  such  money  as  shall  be  due  to  U* 

hit 

ms  fr^m  kim  the  testator  at  the  time  of  my  decease,** 
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a  decree  calling  it  in  issued,  at  the  suit  of  one 
of  the  executors,  —  viz.  the  residuary  legatee, 
and  citing  Robert  Stone,  the  other  surviving 
executor  and  the  legatee  under  this  clause, 
to  show  cause  "  why  the  former  probate  should 
"  not  be  revoked  and  a  new  probate  granted 
"  with  the  words  *  from  him'  inserted  as  having 
"  been  erroneously  and  incautiously  struck 
"  through." 

To  this  decree  an  appearance  has  been  given 
under  protest ;  and  the  matter  comes  on  by  act 
on  petition  and  affidavits.  Whether  there  was 
any  necessity  to  appear  under  protest, — for  there 
is  no  ground  to  object  to  the  jurisdiction,  no 
ground  strictly  amounting  to  any  bar,  if  such 
circumstances  should  be  stated  as  would  clearly 
and  safely  establish  error — need  not  be  inquired 
into  by  the  Court :  but  the  real  object  is  to  as- 
certain,  whether,  upon  the  circumstances  sug- 
gested, the  Court  can  legally  and  securely  allow 
the  executor  and  residuary  legatee  now  to  go 
into  proof,  in  order  to  show  that  the  words,  pro- 
posed to  be  reinstated,  were  "  erroneously  and 
**  incautiously"  struck  out  without  the  know- 
ledge and  contrary  to  the  intentions  of  the  tes- 
tator. 

The  instrument  was  executed  by  the  deceased, 
and  attested  by  the  witnesses,  with  the  words 
struck  through  :  primd  facie ^  then,  whether  the 
instrument  was  intended  to  have  effect,  or  was 
only  executed  as  a  precautionary  measure,  yet 
still  I  must  consider  it  as  containing  the  final 
wishes  of  the  testator.  There  have  been  in- 
stances where  a  clause,  introduced  by  fraud, 
has  been  expunged ;  where  a  clause,  omitted 
by   error,   has   been  supplied ;    but,    in  those 
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1829.      cases,  there  has  been  the  concurrence  of  two 
tr,„,tv     circumstances, — first,  some   ambiguity  on  the 

4iij^srMion     ^^^^  ^^  ^^^  executed  instrument  itself;  and  se- 
condly, the  means  of  obtaining  clear  and  in- 
disputable proof  that  the  insertion  or  omission 
Stone,      of  the  clause  was  contrary  to  the  intention  of 
the  testator.     These  two  things  must  concur  be- 
fore the  Court  can   safely  interpose.     In  the 
present  case   some   intervening  circumstances 
may  be  noticed.     There  is  conflicting  evidence 
as  to  the  exact  time  when  Stone  first  set  up  a 
claim  to  all  the  debts ;  but  this  is  not  very  ma- 
terial, since  it  will  not  prove  the  intention  of  the 
testator :  at  all  events  the  claim  is  admitted  to 
have  been  set  up  four  years  ago,  and,  more  ex- 
pressly, in  February    1827,  in  May  of  which 
year  a  bill  in  Chancery  was  actually  filed  by 
Stone  against  the  residuary  legatee.     That  bill 
went  to  a  hearing ;  and  in  February  1829,  the 
Master  of  the  Rolls  decided  in  favour  of  Stone's 
application.     Mr.  Moore,  the  drawer  of  the  will, 
died  on  the  6th  of  January  1828, — that  is,  after 
the  bill  was  filed,  and  before  the  decision  of  the 
Master  of  the  Rolls ;  so  that  it  is  not  till  after 
all  these  events, — the  bill  filed,  the  decree  at 
the  Rolls,  and  the  death  of  the  solicitor, — that  the 
residuary  legatee  sets  up,  in  this  Court,  this  er- 
ror in  the  will.  The  suit  is  instituted  eight  years 
after  the  testator's  death,  and  probate  had  been 
taken  of  his  will. 

The  words,  indeed,  of  the  bequest  are  strong; 
"  not  admitting  of  any  latitude  of  construc- 
"  tion" — as  expressed  in  the  language  of  the 
act  on  petition. 

What,  however,  is  to  be  the  clear  and  decisive 
proof  of  the  unintentional  erasure  ?     Even  the 
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drawer  of  the  instrument,  Mr.  Moore,  is  dead. 
His  evidence,  tlierefore,  —  the  best  parol  evi- 
dence— cannot  be  obtained  to  show  error;  on 
the  contrary,  his  testimony,  as  far  as  it  can  be 
obtained,  exists  in  an  affidavit, — produced  at 
taking  probate  by  the  residuary  legatee  him- 
self,—  that  the  erasures  were  made  by  the  di- 
rections of  the  deceased,  and  read  over  to  him 
previous  to  the  execution.  And  there  are  also  Mr. 
Moore's  own  written  document,  and  his  conduct 
in  obtaining  the  deceased's  execution  of  it  in  its 
present  state,  both  as  to  shape  and  contents. 
Now  what  is  there  to  oppose  to  this,  and  to  sa- 
tisfy the  judicial  mind  of  the  Court  that  the  ge- 
neral terms,  in  which  this  bequest  now  stands, 
were  not  fully  understood  and  approved  of  by 
the  testator  ? 

True  it  is,  as  has  been  argued,  that  the  na- 
ture of  the  bequest  is  not  very  common ;  and, 
therefore,  the  probability,  upon  conjecture,  would 
be  rather  in  favor  of  there  being  some  error,  es- 
pecially as  Stone  himself  was  a  debtor  to  the 
testator's  estate  for  the  sum  of  £1500;  (a)  the 
release  of  which  debt  alone  would  have  been 
considerable ;  and  Sir  George  Naylor,  in  his 
affidavit,  has  expressed  his~  belief  and  opinion 
that  the  deceased  so  intended  the  bequest. 

Sir  George  Naylor  states,  that  the  deceased, 
in  giving  the  instructions,  said,  "  I  give  to  Mr. 
"  Stone  all  the  money  that  he  owes  me :"  and 
no  doubt  he  has  fairly  stated  his  impression : 
but  declarations  to  be  spoken  to  by  a  third  party 
are  so  open  to  mistake  and  misapprehension  as 
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(a)  The  debts,  owing  to  the  testator  at  the  time  of  his  death, 
amouDted  altogether  to  £3500. 
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to  be  very  liable  to  error.  What  a  slight  alter- 
ation would  alter  the  whole  sense  and  make  the 
bequest  conformable  to  the  will  as  altered. 
"  All  that  he  owes  me ;"  or,  "  all  that  i^  owing 
"  to  me,"  are  easily  misapprehended,  or  misre- 
coUected  at  the  end  of  eight  years.  Here  is  no 
written  document  suggested  to  be  forthcoming 
which  can,  in  any  degree,  lay  a  foundation  for, 
and  corroborate  the  existence  of,  any  error.  No 
fair  copy,  containing  the  words  struck  through, 
was  engrossed  for  execution  ;  no  cotempbrane- 
ous  evidence  of  that  sort,  on  which  the  Court  can 
rely,  can  be  furnished.  In  Blackwood  against 
Damer,  (a)  the  Court  had  evidence  of  that  de- 
scription: but  still  what  It  most  relied  upon 
were  the  written  instructions.  So  again,  in 
Bayldon  against  Bayldon,  (6)  there  were  the  in- 
structions :  the  very  draft  of  the  will,  in  Baron 
Wood's  own  handwriting,  had  the  names  of  the 
parties  who  were  to  be  benefited.  But,  upon 
mere  parol  declarations,  without  any  thing  in 
writing,  after  such  a  length  of  time,  to  hold  that 
the  words  in  the  executed  instrument  were  "  er- 
"  roneously  and  incautiously  struck  through ;" 
and  for  the  Court  to  reinstate  them  would  be  a 
most  dangerous  precedent.  I,  therefore,  feel 
bound  to  dismiss  Mr.  Stone. 

Protest  sustained. 


Upon  Mr.  Stone's  costs  being  applied  for,  the 
Court  observed  ; — that  it  was  an  important  ques- 
tion, and  declined  to  grant  them. 


(a)  3  Phill.  459.  485. 


(b)  3  Add.  232. 
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On  Taxation  of  Costs.  ^^  S'"*^"- 

From  the  sentence  in  this  cause  (a),  an  ap-  Thecoiuofex- 
peal  was  instituted  by  the  next  of  kin.     After  uon«  tendered 
the  process  had  been  brought  into  the  Court  of  (u,e**adiiiUrioD 
Delegates,  the  appellants  delayed,  contrary  to  7o^dJd'tiii 
established  practice,   to  print  it ;   and  on   the  Jte  final  heir- 
29th  of  May,  their  proctor  notified  to  his  parties  Mt'prajed  to 
that  he  should  not  proceed  further  in  the  prose-  ^t'Sow^^'o 
cution  of  the  appeal.     The  respondents  having  be  taxed  tgainit 
printed  the  process,  and  no  appointment  of  a  demned  in 
new  proctor,  on  behalf  of  the  appellants,  having 
taken  place,  the  respondents,  on  the  24th  of 
June,  by    their  counsel,    prayed  a   sentence; 
when  the  Court,  consisting  of  Mr.  Justice  Gase- 
lee,  Mr.  Baron  Vaughan,   Mr.  Justice  James 
Parke,     and     Doctors     Phillimore,    Gostling, 
Blake,  and  Pickard,  affirmed  the  decision  of 
the  Prerogative  Court,  with  200/.  n^miine  expen- 
sarumy  in  the  Court  of  Appeal,  and  remitted  the 
cause. 

Upon  the  remission  of  the  cause,  the  taxa- 
tion of  costs  in  the  Prerogative  Court  was  re- 
ferred to  the  Deputy  Registrar  in  the  usual 
way  ;  when  it  was  objected,  on  the  part  of  the 
next  of  kin,  that  the  costs,  in  respect  to  two 
exceptive  allegations,  the  admission  of  which, 
after  argument,  had  been  suspended  till  the 
hearing  of  the  cause,  and  which  were  then  not  ad- 
verted to,  should  not  be  taxed  as  against  them. 

The  matter  was  brought  to  the  notice  of  the 
Court  for  its  directions. 

(a)  See  Bird  v.  Bird,  supra,  142. 


Bird 
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182D.  Per  Curiam. 

Trinity  Both   parties  offered  exceptive   allegations: 

Term.       neither  of  which  was  then  admitted  :   their  ad- 

4lb  SeHioD.  ...  .  • 

mission  being  suspended  till  the  hearing  of  the 
cause ;  and  the  cause  was  ultimately  decided 
Bird.  without  either;  both,  then,  were  unnecessary. 
As  neither  was  admitted,  the  Court  will  consi- 
der this  matter  as  if  neither  had  been  offered : 
and  as  forming  no  part  of  the  necessary  costs. 
They  are,  consequently,  not  to  be  allowed  on 
taxation  against  the  party  condemned  in  costs. 
And  this  view  of  the  case  is,  in  the  present  in- 
stance, the  more  just,  because  it  is  stated  and 
admitted  that  the  unsuccessful  party  offered  to 
go  to  a  hearing  without  any  exceptive  allega- 
tion on  either  side.  The  subsequent  decision 
shows  the  propriety  of  that  offer ;  and  that  the 
offer  ought  to  have  been  accepted. 

Without,  then,  laying  down  any  general  rule 
respecting  costs  upon  exceptive  allegations,  not 
admitted  nor  rejected,  I  direct  them,  in  this  par- 
ticular case,  not  to  be  included  in  the  costs  in 
which  the  party  has  been  condemned. 


By-Dtij,  IN    THE    GOODS    OF    JOSEPH    KNIGHT. 

On  Motion. 


ProbmegraDted  In  1819,  Mt.  and  Mts.  Kuight  executed  a 
menttJ^^inlti*"  dccd  couvcying  property  to  trustees  for  the  use 
Tnd  effwt*^d  ^^  *^^  deceased  and  his  wife ;  and,  upon  the 
not  to  op«'rate  death  of  thc  suTvivoT,  to  pay  over  the  property, 
'  **  '  in  certain  parts,  to  different  persons.  Mr.  iGiight 
survived  his  wife  ;  and  died,  not  having  made 
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any  will,  and  without  having  exercised  a  power,  1829. 

reserved  to  him,  of  revoking  the  uses  and  trusts  Trinity 

of  the  deed.  1^%%^ 


The  King's  Advocate, — after  stating  that  the  ^"op^'jos^ph^* 
deed  was  in  its  whole  purport  and  eflFect  testa-  kmg"t. 
mentary,  and  not  to  operate  until  after  the  death 
of  Mr.  Knight, — moved  for  probate  of  the  in- 
strument to  be  granted  to  the  residuary  lega- 
tees in  trust  named  in  the  deed,  as  executors 
according  to  the  tenor,  (a) 

Per  Curiam. 
Let  the  probate  pass  as  prayed. 

Motion  granted. 


IN    THE    GOODS    OF    BENJAMIN    CAMPBELL.  By-Daj. 


On  Motion, 


The  deceased,  late  assistant  surgeon  of  the  a  wiii.  in  exwi- 
medical  staflF  at  Maidstone,  Kent,  died  there  in  te«uiw*rdea*th. 
January  1829 ;  he  left  a  widow  and  a   minor  {Sl^io^r^^^^^ 
daughter,  the  only  persons  entitled  in  distribu-  J***  contenu  on- 

"  -^     X  koowD,  adminia- 

tlOn.  tration  limited  till 

Some  years  prior  to  his  death,  he  transmitted  ^llTtid  (^i7«^ 
a  sealed  packet  to  Mr.  CoUyer,  his  agent  in  {|2i)"foVi^"'i;. 
London,   informing  him  that  it  contained  his  dow  aione.  with 
will,  and  requesting  that  he  would  take  charge  ter.  entitled  in 
of  it.     On  the  i5th  of  January  1829,  Collyer  ^•*"»'"^°- 
received  a  letter  from  the  commanding  oflBicer  of 

(a)  A   Chancery  Barrister  had  given  an  opinion,  that  the 
legacy  duty  attached  on  the  benefits  conveyed  by  this  deed. 


In  the  Goods 

OF 

Benjamin 
Campbell. 
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1829.  the  depot  at  Maidstone,  apprising  him  of  Camp- 
trinity  bell's  death,  and  enclosing  a  letter,  addressed, 
bJ^d!!;.  "  ^^'  Campbell,  164,  Trongate,  Glasgow,"  to 
be  forwarded.  The  letter  and  packet  intrusted 
by  the  deceased  to  Mr.  CoUyer  were,  on  the 
same  day,  put  into  the  post-office  in  Lon- 
don, and  reached  Glasgow ;  but  the  letter  car- 
rier, not  being  able  to  find  Mrs.  Campbell,  re- 
turned the  letter  and  packet  to  the  post-office. 
They  were  never  afterwards  traced.  A  diligent 
search  was  made  at  the  post  offices  at  Glasgow, 
Edinburgh,  and  London ;  and  various  advertise- 
ments inserted  in  the  newspapers  in  respect 
to  the  lost  packet,  but  no  information  was  ob- 
tained. The  deceased's  papers  were  searched, 
and  no  draft  nor  copy  of  the  will  could  be  dis- 
covered. Upon  affidavit  to  the  above  eflfect, 
Phillimore  moved  for  letters  of  administration 
to  be  granted  to  Margaret  Campbell,  widow  of 
the  deceased,  limited  until  the  original  will 
should  be  found  and  brought  into  the  registry. 
The  property  was  in  the  funds,  and  under 
£1200. 

Per  Curiam. 
The  affidavit  of  Mr.  CoUyer  shows  that  the 
will  was  in  existence  after  the  death  of  the  tes- 
tator ;  and  there  is  no  reason  to  conjecture  that 
it  is  suppressed.  I  shall  grant  the  administra- 
tion to  the  widow,  limited  till  the  original  will 
be  found ;  but  I  direct  the  securities  to  justify. 

Motion  granted. 
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ROXBURGH  V.  LAMBERT.  1B29. 


Trinity 

On  Motion.  J^^"' 

Bj-Day. 


The  Coort 


William  Lambert,  a  carpenter,  died  in  1827.  '^ti^'.diniiiii- 
He  left  a  widow  and  one  child.      On  the  29th  *"♦»>»  *« » 

.  ■■  .  1  .  1  bond-creditor, 

of  June,  1 829,  a  decree  issued  against  the  widow  who  hM  also  a 
and  child,  why  administration  should  not  be  fe^houi^pr^ 
granted  to   Francis  Roxburgh,   a  creditor  by  ^^^' 
bond*    After  the  decree  had  been  served,  it  was 
ascertained  that  the  demands  of  the  creditor 
were  secured  by  a  mortgage  on  certain  leasehold 
property ;  and  it  was  suggested  in  the  registry 
that  the  security  by  mortgage  might  disqualify 
him  from  taking  administration  as  a  creditor. 

Curteis  moved  for  the  administration. 

Per  Curiam. 
There  is  no  difficulty  in  allowing  this  admi- 
nistration to  pass.  A  bond  creditor  has  a  lien 
even  on  freeholds,  yet  the  Court  grants  adminis- 
tration to  a  bond  creditor.  Here  the  mortgage 
is  on  leasehold  property,  which  is  subject  to 
simple  contract  debts,  and  to  the  claims  of  cre- 
ditors generally  ;  and  the  bond  is  to  be  regarded 
fus  a  collateral  security  to  the  mortgage.  If  the 
grant  were  prayed  by  a  mortgagee  of  real  pro- 
perty, there  might  be  a  reason  why  the  adminis- 
tration should  not  pass  to  him,  because  it  would 
give  him  a  priority,  and  exclude  simple  contract 
creditors.  In  this  case  I  decree  the  adminis- 
tration. 

Motion  granted. 
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1829.  LE    BRETON    V.  FLETCHER. 


Term.  PhUUmorey  in  support  of  the  will. 


Lushinglon  contra. 

Judgment. 
Sir  John  Nicholl. 
A  will  maj  be        Thc  dcceascd,  Mary  Anne  Fletcher,  a  married 
Tho^h'i^th  the  woman,  died  on  the  19th  of  April,  in  the  present 
ne*wrdi.p^    y^ar ;  and  the  will  propounded  is  made  under  a 
toihe  deoew.    pQwcT,  rcserved  in  her  marriage  settlement,  en- 

ed «  locapacitj.   a  '  o  » 

abling  her  to  dispose  of  certain  property  by  a 
will  attested  by  two  witnesses.  The  will  iii  ques- 
tion is  dated  on  the  18th  of  April,  1829,  the  day 
preceding  her  death ;  it  is  propounded  by  one  of 
the  residuary  legatees,  and  opposed  by  the  hus- 
band of  the  deceased.  The  plea,  propounding 
the  instrument,  sets  forth,  in  the  first  article,  the 
power  under  the  settlement,  but  is,  in  other  re- 
spects, a  common  condidit.  This  is  the  only 
plea  in  the  cause,  so  that  the  husband  has  pro- 
duced no  witnesses,  but  contented  himself «with 
administering  interrogatories.  Three 'witnesses 
have  been  examined  by  the  residuary  legatee  ;— 
Sir  Thomas  Harvie  Farquhar,  the  executor  who 
has  renounced :  Sarah  Nixon,  and  Mary  Tur- 
ner, (servants  in  the  family,)  the  two  attesting 
witnesses. 

The  case  depends  much  on  the  credit  of  the 
witnesses.  Sir  Thomas  Farquhar,  who  was  the 
deceased's  banker,  and  one  of  the  trustees  under 
her  marriage  settlement,  and  also  an  executor 
of  a  former  will,  gives  a  full  and  detailed  ac- 
count of  instructions  on  the  17  th  of  April :  for 
the  codicil,  written  by  him  in  pencil  on  that 


Le  Breton 

V. 

Fletcher. 
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day,  and  signed  by  the  deceased,  is,  in  sub-  ^^^' 
stance,  the  same  disposition  as  the  will  now  pro-  trinity 
pounded,  which  is  to  give  effect  to  the  inten-  ^!^j. 
tions  there  expressed ;  there  is  a  mere  alteration 
m  form  but  no  deviation  in  substance. 

It  appears  from  Sir  Thomas  Farquhar's  evi- 
dence, that  he  showed  this  codicil  to  his  confi- 
dential clerk,  who  had  prepared  the  deceased's 
former  will,  and  that  they  considered  a  new  will 
would  be  more  convenient  than  a  codicil.  His 
evidence  further  states, — the  preparation  of  the 
present  will  with  blanks  for  some  of  the  legacies, 
his  attending  the  deceased  on  the  18th,  explain- 
ing to  her  the  state  of  her  property,  her  appro- 
bation of  the  will  and  directions  for  filling  up 
the  blanks,  the  reading  over,  final  approbation, 
the  calling  in  of  Nixon  and  Turner  as  witnesses, 
the  execution  of  the  will  by  the  deceased,  and 
the  subsequent  attestation  of  the  two  female 
witnesses.  Unless,  therefore,  the  whole  of  this 
account  is  gross  perjury,  there  can  be  no  doubt 
of  volition  and  capacity  :  and  the  will,  I  repeat, 
is  in  substance  and  effect  the  same  as  the  pencil 
codicil. 

The  two  female  servants  venture  to  swear  that 
the  deceased  was  in  a  state  of  incapacity :  they 
were,  it  must  be  remembered,  merely  present  at 
the  execution ;  they  have  deposed  against  their 
own  act,  and  what  is  more  important  (coupled 
with  the  general  tone  of  their  evidence),  they 
are  still  in  the  service  of  the  husband.  They 
have  described  him  as  a  most  affectionate  hus- 
band, and  that  the  deceased  always  spoke  of 
him  as  such. 

From  the  evidence  of  Sir  Thomas  Farquhar, 
who  would  hardly  have  deposed  to  it,  if  not  true. 
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1829.      the  husband  had  dissipated  the  greater  part  of 

truiity      ^he  deceased's  fortune,  and,  according  to  his 

Term.       accouut,  ^hc  spokc  of  him  very  differently  from 

what  is  stated  by  these  women  servants,  (a) 

le  brrtom  Again,  Sir  Thomas  Farquhar  deposes,  that,  on 
Fletcher,  the  18th,  he  brought  with  him  the  whole  of  the 
deceased's  balance;  she  said,  she  would  take 
£60,  and  signed  a  draft  for  that  «um.  £50  she 
put  under  her  pillow  for  the  use  of  her  husband, 
and  the  remaining  £10  she  gave  to  Miss  Le 
Breton  for  the  use  of  the  house.  This  account 
then,  if  untrue,  might  be  most  easily  contradict- 
ed ;  and,  if  true,  it  shows  capacity,  and  falsifies 
and  totally  destroys  the  evidence  of  the  two 
servants. 

Upon  the  whole  I  am  of  opinion,  that  the  truth 
of  the  case  is,  as  represented  by  Sir  Thomas 
Farquhar;  and  that  the  two  witnesses,  who, 
without  offering  the  least  objection,  attested 
the  will,  have  not  given  a  correct  account  of  the 
state  of  the  deceased  at  the  time  she  executed 
it,  and  I  therefore  pronounce  for  the  will. 

(a)  Under  the  marriage  settlement  the  husband  lecenred 
£2000  on  the  day  of  marriage;  and,  by  the  will  propounded,die 
deceased  left  him  all  her  furniture  and  other  effects  in  the  house 
in  which  she  was  then  residing ;  but  not  her  plate  and  trinkets, 
which  were  in  the  care  of  Herries,  Farquhar  and  Co. ;  and  she 
directed  her  executor  to  pay  all  her  funeral  ezpences,  and  siicli 
debts  and  tradesmen's  bills  as  he  might  be  satisfied  had  beei 
incurred  for  her  sole  and  separate  use. 
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1829. 


JOHNSON   V.  WELLS.  Term,^ 

By-Daj. 

This  was  a  caiise  of  proving  in  solemn  form  AtecoDdmar- 

of  law  the  will  of  Jacob  Wells:  and  the  ques-  w'lhof  innew 

tion   was,   whether,   under  the  circumstances,  lT^^J\^i!dT 

marriage  and  the  birth  of  a  child  was  a  revo-  "^.^•/**"  ^J  **»• 

^^  .  ,  cbildrtu  of  a 

cation  of  a  will  made  (during  widowhood)  in  former  nianiage 
favor  of  the  issue  of  the  testator's  first  marriage,  matc"hUdf  ^ 
and  also  of  an  illegitimate  child.  .    ^^^Jj* hw 

tome  real  pro- 

TAe  King's  Advocate  and  Phillimore  for  the   ber  and  her  u- 

_       x^-  "oe  QDder  her 

executor.  fa,h«r-t  win . 

and  where  the 
deceased  had 

The  presumption  of  law,  by  which  it  has  been  p^JJ**"'**"  »"^ 
held  that  marriage  and  the  birth  of  issue  in-  ortbeeristem 

f         li      Ml 

duce  a  revocation  of  a  will  previously  executed,  **  "*  '^  ' 
does  not  apply  to  this  case.  The  widow  has  a 
fund  at  her  own  disposal,  which,  considering  the 
deceased's  property  and  the  state  of  his  family, 
is  a  fair  provision  for  herself  and  child.  Talbot 
and  Talbot  is  decisive  of  this  case,  (a)  If  an 
intestacy  be  pronounced  for,  an  illegitimate 
daughter,  for  whom  the  deceased  entertained ' 
the  strongest  affection  to  the  hour  of  his  death 
will  be  left — contrary  to  the  clear  and  mani- 
fest intentions  of  the  testator — wholly  desti- 
tute. 

Addams  and  Haggard  for  the  widow. 

The  deceased   frequently  declared  that   his 


(a)  Vol.  I.  p.  706. 
VOL.  II.  O    O 
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1829.       wife  should  have  all  her  own  fortune,  and  that 

■^^^Tnity      he  would  provide  for  the  child  by  his  second 

Term.       marriage :  but  he  died  without  completing  these 

intentions.     The  evidence  also  clearly  proves 

joMj«soN  tijat,  in  consequence  of  his  second  marriage  and 
wrlls.  the  birth  of  issue,  he  intended  to  alter  his  will : 
the  presumption  of  law,  therefore,  that  the  will 
is  revoked,  is  sustained  rather  than  rebutted. 
In  Talbot  v.  Talbot,  there  was  a  marriage  set- 
tlement, and  the  child  was  provided  for ;  here, 
if  the  will  is  established,  the  son  born  of  the 
second  marriage  is  liable  to  be  left  wholly  with- 
out a  provision  ;  while,  in  case  of  an  intestacy, 
the  interests  of  all  parties  will  be  secured,  ex- 
cept of  the  natural  daughter,  and  she  will 
tiave  an  equitable  claim  on  the  widow  and 
children. 

Judgment. 

Sir  John  Nicholl. 

This  case  is  so  clear  that  the  Court  cannot 
entertain  a  doubt  upon  it.  The  deceased,  Jacob 
Wells,  died  on  the  24th  of  November,  1828 :  he 
left  a  widow,  a  daughter,  and  two  sons  by  a 
former  marriage ;  and  one  son  by  the  latter  mar- 
riage. The  children  are  all  minors;  and  the 
daughter  is  illegitimate,  being  bom  a  few 
months  before  Mr.  Wells'  marriage  with  his  first 
wife.  At  his  death  he  was  possessed  of  pro- 
perty amounting  to  about  6,500/.  :  there  was 
also  a  sum  of  2,150/.  3  per  cents,  standing  in 
the  joint  names  of  the  deceased  and  his  second 
wife ;  and  a  real  estate,  about  600/.  in  value, 
secured,  under  her  father's  will,  to  her  and  to 
her  issue. 


k 
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In  1816,  the  deceased,  then  a  widower,  exe-      1829. 
cuted  a  will,  leaving  his  fortune  equally  between      trTnity 
his  then  three  children,  including  the  daughter      ^\^^' 

before  marriage ;  and  appointing  Edward  Wells       

his  brother,  and  Johnson,  his  brother-in-law,  ^^**^^^^ 
executors.  In  May,  1825,  he  married  a  second  welu. 
wife,  Mary  Rutter,  who  under  her  father's  will 
was  entitled  to  two  or  three  thousand  pounds, 
(the  precise  amount  is  not  material  to  the  deci- 
sion of  this  case,)  left  to  her  separate  use.  Pre- 
vious to  her  marriage  a  settlement  was  intended, 
but,  before  it  was  fully  drawn  up,  the  marriage 
took  place ;  however,  immediately  after  the 
marriage,  stock  in  the  3  per  cents.,  to  the 
amount  I  have  already  stated,  was  invested  in 
their  joint  names.  She  is  now  entitled  to  that 
stock,  and  to  the  little  freehold  estate  for  her 
life,  making  together  from  2  to  3000/.  Of  this 
marriage  a  child  was  born,  who  survived  the 
deceased,  and  who  is  not  two  years  old. 

The  question,  then,  is,  whether,  under  these 
circumstances,  the  marriage  and  birth  of  a  child 
revoked  the  will  of  1816.  It  is  rot  suggested 
that  the  deceased  was  unacquainted  with  the 
existence  of  that  will :  the  whole  case,  indeed, 
admits  his  knowledge  of  it :  the  will  was  in  his 
possession,  and  he  did  not  cancel  it.  Nor  is  it 
suggested  that  he  intended  to  die  intestate. 
The  effect  of  an  intestacy  would  be,  that  one- 
third  would  go  to  the  wife,  and  the  other  two- 
thirds  be  divided  equally  between  the  two  chil- 
dren of  the  former,  and  the  child  of  tne  latter, 
marriage ;  whilQ  the  whole  of  the  wife's  pro- 
perty would  benefit  exclusively  her  and  her 
child ;  and  his  illegitimate  daughter  from  whom 

o  o  2 
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1829.       his  regard  was  not  in  any  degree  withdrawn, 
T^m^Y      would  be  left  wholly  unprovided  for, 
Term,  The  deceased  talked  of  making  a  new  will, 

LJl'  and  possibly  might  so  have  intended ;  but  that 
jaH!i8oii  ^jii  jjQt  vitiate  the  instrument  propounded ;  and 
Wells,  it  is  not  inconsistent  with  the  intention  and  with 
the  belief  that  the  existing  will  would  operate, 
until  he  revoked  it  by  niaking  a  new  one.  His 
conduct  strengthens  this  view  of  the  case  ;  for, 
as  I  have  mentioned,  he  was  fully  aware  of  the 
existence  of  the  will ;  it  was  in  his  own  house, 
and  he  preserved  it  till  his  death.  The  decla- 
rations, then,  are  little  to  be  relied  upon :  they 
passed  in  general  conversation,  and  may  have 
been  insincere :  but  the  facts  are  much  more 
material. 

Marriage  and  issue  is  not  an  absolute  revoca- 
tion ;  it  is  only  a  presumptive  or  implied  revo- 
cation, and  the  implication  may  be  repelled  by 
circumstances.  It  has  been  held  in  several 
cases,  that  the  presumption  does  not  arise  where 
there  are  children  of  a  first  marriage,  and  there 
is  a  provision  for  the  second  wife  and  her  issue. 
In  Kenebel  v.  Scrafton,  (a)  and  in  Ex-parU 
Ilchester,  {b)  the  presumption  was  repelled. 

Without,  then,  entering  into  a  minute  inves- 
tigation of  the  principles  on  which  these  rules 
are  founded,  and  which  are  fully  laid  down  in 
several  reported  cases,  the  present  case  is  this, 
— That  the  wife's  fortune  (whether  precisely  the 
whole  or  not  is  immaterial)  is  so  placed  as  to 
form  a  provision  for  her  and  her  child:  the 
children  of  the  first  marriage  will  not  partake 

(o)  2  East,  630.  {b)  7  Ves.  jun.  348. 
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of  it.  The  widow  will  be  exclusively  entitled 
to  the  3  per  cent,  stock,  and  to  the  enjoyment 
of  the  freehold. 

Under  these  circumstances  it  seems  to  me 
quite  clear,  both  upon  principle  and  authority , 
that  the  will  of  1816  is  not  by  implication  re- 
voked. I  accordingly  pronounce  for  it,  and  de- 
cree probate  to  the  executors ;  but,  upon  the 
whole,  shall  make  no  order  as  to  costs. 


1829. 

Trinity 

Term, 

BjF-Day. 

Johnson 

V, 
WRLLt. 
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1829.  THE    OFFICE    OF    THE    JUDGE    PROMOTED    BY 


^Term/  HOILE   V.    SCALES. 

Bj-Daj. 

lo  a  Testr/.  This  was  a  causo  in  which  the  Office  of  the 
po*i!^"!«?M  a**  Judge  was  promoted  by  William  Hoile,  one  of 
full  lautode  of  t^^  chuichwardcns  of  St.  Mary,  Stratford,  Bow, 

discottion  most  •^  '  '  ' 

b«  aiiowed^merc  in  tho  county  of  Middlcscx,  against  Michael 
»ro*n7do*not""  Scales,  a  parishioner,  "  for  quarrelling,  chiding, 
^bJawiIng :"  "  ^^^  brawling  by  words  at  a  certain  meeting 
hot  on  proof  of  «*  of  thc  parishioncrs  of  the  said  parish  held  in 

an  act  01 "  smit-  *^  ,  * 

ing."  iheCoort  "  tho  vcstry-room  situate  in  the  churchyard  and 
"ver  majbL  the  "  adjoining  to,  and  communicating  with,  the 
IntioS^t^  "  parish  church ;  and  for  laying  violent  hands 
to  award  ponish.  a  upon  Thomus  Biltou  iu  thc  said  vestry-room." 

ineot,  under  the  *  •        i      i  /•        i     •  i 

6  &  6  Edw.  6.  The  criminal  charge  was  set  forth  m  the  se- 
Geo!'8.'c.  127.  coud  of  fivc  articlcs,  and  was  as  follows:  — 
mtJtdlJ^.  "  That  on  Thursday,  the  27th  of  November, 
monicate.  sen-   «  1828,  a  meeting  of  the  parishioners  of  Bow 

teoced  to  8e?en  • 

daja'  impriBon-  "  aforcsaid  was  held  in  the  vestry-room  [as  be- 

meot,  and  coo-     ^«   /•  j  •i      jn     /»         ^i  /»  •    • 

demoediDcoau.     forc  describcdj   for  the  purpose  of  receiving 

''  the  report  of  a  committee  of  the  parishioners 
*'  appointed  to  obtain  an  act  of  parliament  for 
'*  watching  and  lighting  the  parish,  and  for  other 
'*  matters  relating  thereto  ;  that  John  Coward, 
"  one  of  the  churchwardens  presided  as  chair- 
''  man ;  that  Thomas  Bilton,  the  attorney  ap- 
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"  pointed  for  the  said  act  of  parliament,  and  for       1829. 

"  the  parish,  was  present ;  that  Michael  Scales      trinity 

"  delayed  and  interrupted  the  proceedings  of      J^.JJI' 

"  such  meeting  for  a  considerable  time  by  pro- 

"  posing  and  discussing  subjects  unconnected 

"  with  the  business   upon  which  it  had  been      scales. 

"  called,  although  Coward  requested  the  atten- 

'*  tion  of  the  meeting  to  such  business ;  and  that 

'•  Scales,  in  a  brawling,  chiding,  and  quarrelsome 

"  maimer,   declared,    '  that   no    Lawyers  were 

*•  wanted  there,'  and  insisted  •  that  Bilton  should 

"  leave  the  vestry-room,'  and  proposed  a  reso- 

"  lution  to  that  effect.    That  Coward  declined 

"  to  put  such  motion,  and  stated,  *  that  Bilton 

'*  was  his  legal  adviser,  and  that  he  wished  him 

"  to  remain.'    That  Scales  then  in  a  brawling 

"  and  quarrelsome  manner  declared,  *  that  Cow- 

"  ard  should  leave  the  chair  and  another  chair- 

"  man  be  appointed,  as  he  was  unworthy  to  fill ' 

'*  the  situation,'  and  made  a  brawling  noise  and 

•'  thereby  caused  great  confusion  in  the  vestry- 

"  room  and  interrupted  the  business  of  the  meet- 

"  ing.     That  Coward  thereupon  left  the  chair, 

•*  and  declared  the  meeting  to  be^at  an  end." 

The  article  further  objected,  **  that  Scales,  on 
**  Coward  going  towards  the  door,  did  then  come 
"  from  the  upper  end  of  the  vestry-room,  and 
**  lay  violent  hands  on  Bilton,  (who  was  at  the 
*•  lower  end  of  the  room  speaking  to  Willis,  the 
"  vestry  clerk  of  the  parish)  by  taking  hold  of 
him,  Bilton,  by  the  arm  and  back,  and  for- 
cibly and  violently  pushing  against  him,  upon 
"which  Bilton  sat  down,  when  Scales  again 
"  laid  violent  hands  on  him,  by  seizing  him  by 
''  the  collar  of  his  coat  and  clasping  him  round 
'*the  waist  and  arm,  and  dragging  him,  and 
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1820.       "  placing  and  driving  his  knuckles  against  Bil- 
trinity      "  ton's  face,  and  endeavouring  by  force  to  put 

B^-ui'       "  ^^^  ^"*  ^^  *^^  vestry-room  to  the  great  of- 

"  fence  of  the  persons  therein  assembled,  and 

HoiLE       u  i^  violation  of  the  statute  (5  &  6  Edw.  6.  c.  4.) 
Scales.      ««  and  of  the  laws,  statutes,  canons,  and  consti- 
**  tutions  ecclesiastical  of  this  realm." 

The  articles  concluded : — "  that  the  defendaut 
*'  might  be  decreed  to  have  incurred  the  penalty 
''of  the  statute;  be  duly  and  according  to  the 
'*  exigency  of  the  law  corrected ;  and  admonisb- 
"  ed  to  refrain  from  the  like  behaviour  in  fii- 
*'  ture,  and  condemned  in  costs." 

On  the  part  of  the  defendant,  an  allegation 
was  admitted ;  which,  after  alleging  that  he  did 
not  interrupt  the  proceedings  of  the  vestry  by 
discussing  irrelevant  subjects,  nor  conduct  him- 
self towards  Bilton  or  Coward  as  set  forth  in 
the  articles,  went  on  to  plead :  —  "  That  the  com- 
''  mittee  had  failed  to  obtain  the  act  of  parlia- 
"  ment  in  consequence  of  their  application  for  the 
''  same  not  having  been  made  conformably  with 
'*  the  standing  orders  of  the  House  of  Commons, 
''  and  had  procured  the  said  vestry  meeting  with 
''  a  view  of  obtaining  from  the  parishioners  an 
*'  indemnity  for  expences  to  be  incurred,  and  a 
**  reimbursement  of  expences  already  incurred  by 
"  them,  in  and  about  the  matter  relative  to  which 
*'  they  had  been  so  appointed ;  that  atsuch  mee^ 
"  ing  a  report,  purporting  to  be  a  report  of  the 
'*  said  committee  but  which  had  been  prepared 
"  by  a  few  members  thereof  only,  and  was  not 
"  sanctioned,  but  was  disapproved  of,  by  the  ma- 
**  jority  of  the  committee,  was  submitted  to  the 
''  parishioners  then  assembled,  and  occasioned 
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*'  much  discussion  amongst  them.  That  the  senior       1829. 

•*  churchwarden  was  the  chairman  or  president     Trinity 

"  of  the  meeting ;  that  Bilton  although  neither  a      term, 

^*  parishioneror  inhabitant  of  the  said  parish  nor, 

*•  as  untruly  set  forth,  the  attorney  for  the  parish, 

"  insisted  that  he  had  a  right  to  be  there  as  the      scales. 

''  legal  adviser  of  Coward ;  and  that  Bilton  act- 

"  ing,  or  pretending  to  act  in  that  character,  fre- 

"  quently  interrupted  the  proceedings  of  the  ves- 

"  try,  and  conducted  himself  in  a  quarrelsome 

'*  chiding  and  brawling  manner  therein,  making 

"  use  of  very  insulting  abusive  and  scurrilous  lan- 

"  guage  to  several  of  the  parishioners  then  pre- 

^*  sent,  and  he  persisted  in  so  doing  notwith- 

•*  standing  he  was  repeatedly  desired  by  several 

^'  parishioners  to  desist.    That  a  motion  was  at 

''  length  made  by  said  Scales,  and  duly  seconded, 

"  that  Bilton  should  be  requested  to  withdraw 

"  from  the  meeting  :  but  Coward  refused  to  put 

"  the  same  to  the  vote.    That  Coward  having 

"  shortly  afterwards  left  the  chair  and  withdrawn 

"  from  thevestry-room,  Bilton  was  again  request- 

"  ed  to  leave,  but  that  he  obstinately  refused,  and 

**  continued  interrupting  the  proceedings  and  in- 

"  sisting,  contrary  to  the  wish  of  the  vestry,  that 

**  the  vestry  clerk  should  leave  the  vestry :  that 

'*  still  persisting  in  talking  and  conducting  him- 

''  self  in  a  passionate,  quarrelsome,  and  brawling 

^*  manner.  Scales  (who,  amongst  others,  had  be- 

"  fore  endeavoured  to  persuade  Bilton  to  leave 

"  the  meeting)  with  a  view  to  attract  and  engage 

"  his  attention,  then  took  hold  of  the  cuflF  of  Bil- 

"  ton's  coat-sleeve,  not  with  violence  but  in   a 

^*  gentle  manner  and  as  having  something  to  com- 

*'  municate  to  him,  and  whilst  so  doing  he  mildly 

•*  addressed  him :  —  *  Mr.  Bilton,  I  request  you 
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*  will  withdraw  from  the  vestry,   you  perceive 

*  you  are  interrupting  the  proceedings ;'  or  to 
'  that  effect :  that  thereupon  Bilton  arose  from 
^  his  seat  in  a  great  passion,  and  seizing  Scales 

*  by  the  collar  endeavoured  with  great  violence 
'  to  force  him  backwards  into  the  fire,  but  was 

*  prevented  in  such  endeavour  by  the  interference 

*  of  several  of  the  persons  present ;  that  he  then 
^  struck  Scales  several  violent  blows  on  his  side 
'  and  body  with  his  elbows  and  on  the  throat 
'  with  his  clenched  fist,  and  continued  to  do  so 
^  until  he  was  taken  away,  and  expelled  from 

*  the  vestry-room.      That  Coward  and  Bilton 

*  caused  great  confusion  in  the  vestry,  and  in- 
'  temipted  the  business,  and  gave  great  offence 

*  to  the  parishioners." 

In  support  of  the  articles  four  witnesses  were 
examined. 

John  Coward  deposed : — **  That  he  was  senior 
"  churchwarden  of  Saint  Mary,  Stratford,  Bow, 
**  that  on  the  27th  of  November  1828,  a  general 
''  meeting  of  the  inhabitants  was  held,  pursuant 
**  to  the  notice  *  to  receive  the  report  of  thecom- 
"  mittee,  appointed  by  vestry  of  the  20th  of 
"December  1827,  for  the  purpose  of  applying 
"  for  an  act  of  parliament  for  watching  light- 
''  ing  and  improving  the  highways  and  repair- 
''  ing  the  drains  of  the  parish.'  Deponent  was 
''  chosen  the  chairman ;  there  were  present 
''  about  thirty  persons,  Bilton  was  present;  he 
"  was  not  a  parishioner  of  Bow,  but  was  the 
'*  parish  attorney  appointed  by  the  select  ves- 
**  try,  and  he  had  been  employed  by  the  com- 
"  mittee  :  the  report  to  be  then  presented  to  the 
"vestry  had  been  prepared  by  him  and  depo- 
"  nent  had  expressed  a  wish  that  he  should  at- 
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"  tend.     Scides  sat  next  to  deponent  on  his  left 
"  hand  :  he,  Scales,  read  the  report  by  his  own 
''  desire  and  made  some  passing  comments  as 
**  he  went  on :    and  afterwards  proceeded  to 
'*  speak  on  other  matters,  particularly  the  con- 
"  duct  of  the  *  churchyard  committee,'  whom  he 
'^censured  for  having  run  the  parish  to  an  ex- 
pence  of  five  hundred  pounds  for  what  might 
have  been  had  for  fifteen,  which  led  to  his 
"being  contradicted  by  the  vestry  clerk  and 
"  others.     Deponent  repeatedly  admonished  the 
'*  meeting,  that  they  were  travelling  out  of  the 
"  road  into  matters  with  which  they  had  nothing 
to  do;   but  Scales,  more  particularly,   con- 
tinued to  talk  on  in  what,  the  deponent  con- 
"  sidered,  a  very  irregular  manner.     No  motion 
"  was  made,  but  there  was  a  good  deal  of  cla- 
"  mour  and  confusion  arising  from  Scales'  ob- 
"  servations  ;  in  the  midst  of  which  Griffiths,  a 
"  parishioner,  apparently  asked  some  questions 
•*  of,  or  spoke  to  Bilton,  who  was  near  him ; 
*'  upon  which  Scales  said  warmly,    *  we  want 
"  no  lawyers  here ;'  and  he  desired  Bilton  to 
'*  leave  the  room  ;  deponent  desired  him  to  re- 
"main   as  his  legal  adviser,  and  told  Scsdes, 
•  that  he  had  a  right  to  the  attendance  of  a 
legal  adviser,  as  much  as  he.  Scales,  had  to 
"  the  attendance  of  reporters,  whom  he  had  on 
"  a  former  occasion  insisted  should  be  present.' 
**  In  the  confusion,  some  one.  Scales  as  he  be- 
"  lieves,  proposed  that  Bilton  should  leave  the 
"  room  ;  deponent  refused  to  put  the  motion  to 
**  the  meeting,  stating,  as  he  had  repeatedly 
"  done,   that  the  vestry  was  called  to  receive 
"  the  report  and  for  no  other  business.     High 
"  words  ensued,  in  which  Scales  took  a  prin- 
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''  cipal  part  and  deponent  was  hissed  for  not 
''putting  the  motion  aforesaid.     Scales  said, 
'' '  that  deponent  was  unworthy  to  fill  the  sitn- 
''  ation  he  was  in,  and  that  they  would  haye 
''  another  chairman.'    A  motion  was  then  made 
''and  put  by  Scales,  '  that  deponent  should  be 
"  turned  out  of  the  chair ;'  and  deponent  was 
"  voted  out.    Deponent,  therefore,  declared  the 
"  business  of  the  meeting  ended,  and  immedi- 
"  ately  went  to  the  lower  end  of  the  room,  and 
"  desired  Willis,  the  vestry  clerk,  to  shut  op 
"  his  book  and  go  away,  as  the  vestry  was  over. 
"  Scales  said,  '  that  Willis  should  not  leave.' 
"  Just  at  that  time  Bilton  stooped  apparently 
"  to  speak  to  Willis,  whereupon  Scales  came  up 
"  and  seized  Bilton  by  the  collar,  whom  he  hdd 
"  fast  with  his  right  hand  so  closed,  that  his 
"  knuckles  were  in  Hilton's  face.     Bilton  en- 
"  deavoured  to  sit  down,  and,  as  appeared  to 
"  deponent,  to  slip  from  Scales'  grasp.    Scales, 
"  as  appeared  to  deponent,  was  endeavouring 
"  to  push  him,  Bilton,  into  the  churchyard,  but 
"  by  the  struggling  and  the  interference  of  other 
"  parties  they  went  across  violently  to  the  other 
"  side  of  the  room  :  whether  they  felLor  not  de- 
"  ponent  is  not  sure  ;  he  did  not  see  that.    Bil- 
"  ton,  when  disentangled,  came  up  to  deponmt, 
''  who  observed  the  marks  of  Scales'  knuckles 
"  on   Bilton 's  cheek  plainly.     Bilton  had  un- 
**  doubtedly  been  used  very  ill.    Willis  went  out 
''  with  the  minute  book  in  the  disturbance,  and 
"  deponent  went  away  accompanied  by  Bilton. 
"  Scales  conducted  himself  on  the  occasion  in 
"  a  disorderly,  quarrelsome,  and  offensive  man- 
"ner.    The  meeting  lasted  as  much  as  about 
"  two  hours  ;  but  the  business  for  which  it  was 
"  called,  was  not  transacted  owing  to  Scales.'' 
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Upon  Interrogatories: — '*  Respondent  was  a  1829. 
**  member  of  the  committee  appointed  to  obtain  ^f^J^j^^ 
"  the  act  of  parliament,  in  which  they  had  failed :  J^^"» 
"  they  had  not  been  in  time,  as  he  believed,  to 
"  comply  with  some  standing  order  of  the  House 
"  of  Commons,  though,  as  he  believes,  that  diffi-  scales. 
"  culty  might  have  been  got  over  but  for  the  op- 
"  position  in  the  parish.  The  meeting  (deposed 
"  of)  was  not  procured  by  the  committee,  or  any 
"  of  them,  as  he  believes,  to  obtain  an  indemnity 
*'  from  the  parishioners  in  respect  to  expenses 
"  incurred  by  the  committee :  nothing,  as  he  re- 
"  collects,  was  said  about  them,  except  by  Scales 
"  himself.  All  who  were  present  of  the  commit- 
tee were  unanimous  in  adopting  the  report. 
Bilton  is  the  parish  solicitor,  and  was  such  at, 
•*  and  previous  to,  the  time  when  the  meeting  was 
'*  held.  Since  his  appointment  he  has  been  em- 
'*  ployed  in  the  business  of  the  parish  ;  and  had 
been  occasionally  before.  Bilton  did  not  at  all 
interrupt  the  proceedings  of  the  vestry:  he 
used  no  insulting,  abusive,  or  scurrilous  lan- 
guage :  he  did  not  conduct  himself  in  a  quarrel- 
some, chiding,  and  brawling  manner ;  and  he 
**  was  not  desired  to  desist  from  so  doing.  The 
**  motion,  that  Bilton  should  withdraw,  respondent 
"  refused  to  put.  Many,  and  a  majority  of  those 
"  present,  took  part  with  Scales  in  his  resolution, 
"  that  respondent  was  incompetent,  or,  as  he  be- 
"  lieves  it  was,  unworthy  to  fill  the  situation  of 
*'  chairman.  Respondent  did  quit  the  chair ;  but 
"  Bilton  did  not  remain  after  respondent  had  left 
"  the  vestry :  he  was  there  after  respondent  had 
"  left  the  chair,  and  was  about  to  leave  the  room 
**  with  respondent,  when  detained.  Bilton  did 
**  not  insist  that  the  vestry  clerk  sh  ould  leave  the 
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1829.  '*  room ;  nor,  to  respondent's  knowledge,  at  any 
yjjj^j^y  "  time  interferq  with  the  proceedings,  otherwise 
Term.       *'  than  by  sending  amemorandum  to  respondent, 

'      *'  when  in  the  chair;  advising  him  to  confine  the 

HoiLE  it  attention  of  the  meeting  to  the  report :  and  re- 
SCALC8.  <<  spondent  acted,  as  far  as  he  could,  on  that  sug- 
*  *  gestion .  Respondent  does  not  know  or  believe 
''  that  Bilton  did  by  his  conduct  endeavour  to 
**  prevent  the  vestry  from  coming  to  a  conclusion 
"  on  the  business  for  which  it  had  been  called : 
"  respondent  believes  that  Bilton,  considering 
*'  that  the  meeting  was  properly  at  an  end  when 
"  respondent  left  the  chair,  gave  an  opinion  to 
'*  that  eflfect  to  the  vestry  clerk ;  and  that  he  had 
"  no  other  object  in  view  than  to  give  him  good 
''  advice.  Bilton  acted  throughout,  in  all  that 
"  respondent  saw,  in  a  very  quiet,  inoffensive, 
''  and  gentlemanlike  manner.  Ministrant  did  not 
*^  endeavour  to  induce  Bilton  to  leave  the  room, 
^'  but  seized  him  at  once  by  the  collar  :  he  did  not 
"  as  with  a  view  to  obtain  Bilton's  attention  take 
'*  hold  of  the  cuff  of  his  coat-sleeve ;  he  seized 
''  him  in  a  violent  and  outrageous  manner. 
*'  Scales  did  not  say  as  interrogate,  *  Bilton,  I 
"  request  you  will  withdraw  from  the  vestry ;  you 
"  perceive  you  are  interrupting  the  proceedings ; 
''  or  any  thing  to  that  effect.  Bilton  did  not  arise 
**  from  his  seat,  as  if  in  a  great  passion,  and  seize 
*'  Scales  by  the  collar,  and  endeavour  with  great 
**  violence  and  exertion  to  force  him  backwards 
''  towards  the  fire-place:  several  persons  interfer- 
"  ed,  in  consequence  of  Scales  having  seized  Bil- 
"  ton :  respondent  does  not  believe  that  Bilton 
"  struck  Scales  any  blow  whatever :  Bilton  was 
''  not  expelled  from  the  vestry- room  :  Bilton's 
"  language,  conduct,  and  behaviour  did  not  cause 
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"  confusion  in  the  vestry,  nor  give  offence  to  the  i829. 
"  parishioners  then  assembled ;  it  could  not  have  trinity 
"so  done."  J^^"' 

Bj-Day. 

Thomas  Bilton  deposed : — "  That  he  was  soli-       

"  citor  to  the  parish  generally,  having  been  ap-       "°^"^ 

"  pointed  by  the  select  vestry :  the  meeting  of  the      scales. 

"  27th  of  November  was  only  to  receive  the  report 

"  of  the  committee :  Scales  said,  *  they  did  not 

"  want  lawyers  there ;'  and  shortly  afterwards 

•'  desired  deponent  should  leave  the  room :  depo- 

"  nent  had  forwarded  two  or  three  slips  of  paper 

"  to  the  chairman,  on  which  he  had  written  sug- 

"  gestions  to  him  to  recall  the  meeting  to  the 

"  business  of  the  day,  and  get  it  either  to  receive 

"  the  report  or  reject  it.     On  the  chairman  hav- 

"  ing  stated  that  he  required  deponent's  presence 

*'  as  his  legal  adviser.  Scales  said,  '  that  they 

"  were  not  to  be  dragooned  Jby  lawyers.'     When 

"  the  chairman  desired  the  vestry  clerk  to  close 

**  his  book  and  leave,  Scales  called  out  that  the 

"  vestry  clerk  should  not  leave;  the  churchwarden 

"  repeated  his  direction,  the  meeting  being  over. 

"  The  vestry  clerk  seemed  to  be  in  some  doubt 

*'  how  to  act,  and  looked  at  deponent,  as  if  to  ask 

"  what  he  should  do ;  and  deponent,  putting  his 

'*  head  down,  said  to  him  softly,  *  You  had  better 

"•leave,  you  hear  what  the  churchwarden  says.' 

"  Just  at  that  moment  deponent  was  seized  by 

•*  Scales,  who,  coming  behind  him,  took  hold  of 

"  him  round  the  waist,  and  by  one  of  his  arms, 

•*  which  he   pressed  forcibly,  saying,  *  Come, 

"  Sir:'  deponent  turning  a  little,  said  to  Scales, 

"  *Take  care  what  you  are  about;'  and  succeeded 

"  in  sitting  down  on  a  bench  close  by.     Scales 

"  then  took  hold  of  deponent  by  the  collars  of  the 

"  two  coats  which  he  wore,  with  his  right  hand, 

"  and,  by  deponent's  right  arm  with  his  left  hand. 
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1829.  "  he  by  force  lifted  deponent  up,  and,  though  with 
Trinity  "  what  design  he  knows  not,  proceeded  to  haul 
B  ^Da'  **  deponent  about  with  great  violence ;  pulling  and 
''  shaking  him,  and  turning  his  fist  over,  forced 
^'  the  knuckles  of  his  right  hand  against  depo- 
scALEi.  «  nent's  cheek  bone :  he  was  thus  held  and  pulled 
•  "  about  for  two  or  three  minutes:  deponent  offer- 
''  ed  and  attempted  no  violence  in  fetum :  he 
''  found  himself  sore  in  his  back  and  loins  on 
"  the  following  day,  from  the  violence." 

Upon  Interrogataries :  —  "  The  vestry  meeting 
''  was  not  procured  to  obtain  an  indemnity  from 
**  the  parishioners  in  respect  to  the  expences  of 
"  the  committee :  Respondent,  from  December, 
"  1827,  acted  as  attorney  for  the  parish  in  parish 
''  appeals  and  other  business;  he  has  no  recol- 
"  lection  of  any  person  having  desired  him  to 
"  desist  from  interrupting  the  proceedings." 

Isciac  Willis^  of  Stratford,  Essex,  deposed:— 
"  He  has  been  vestry  clerk  of  the  parish  of  Bow 
"  during  the  last  twelve  or  thirteen  years :  at  the 
"  vestry  meeting  aforesaid  Scales  sat  on  the  chair- 
''  man's  left  hand,  deponent  at  the  other  end  of 
"  the  table,  and  Bilton  very  near  to  him,  to  the 
"  left,  at  the  side  of  the  table.  It  was  proposed 
"  that  the  report  of  the  committee  should  be  read 
"by  deponent,  but  Scales  said,  *I11  read  it:' 
**  he  made  many  desultory  remarks  as  he  pro- 
"  ceeded,  and  wandered  to  other  subjects,  parti- 
"  cularly  reflecting  on  the  conduct  of  the  church- 
"  yard  committee,  whom  he  accused  of  jobbing 
"  and  making  bargains,  good  for  lawyers  and 
**  surveyors,  but  very  bad  for  the  parish  ;  and  he 
"  censured  their  conduct  in  strong  terms:  some  of 
"  his  assertions  were  contradicted,  and  this  led  to 
'*  strife  and  confusion,  being  moreover  foreign  to 
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**  the  business.     Scales  made  an  observation  to      1829. 
"  the  effect  that  they  were  not  to  be  dragooned      trinity 
"  by  lawyers  ;  and  the  chairman  refusing  to  put      J^l!^' 

"  Scales' motion,  that  Bilton  should  leave  the       

"  room,  Scales  said,  *  that  if  he  did  not  put  it,       ^l]^^ 

**  they  would  have  another  chairman  ;'  and  he      scales. 

**  proposed  a  resolution  to  the  effect  that  Coward 

"  should  leave  the  chair,  being  unworthy  of  the 

''situation.     Deponent  tried  to  unhand  Scales 

*^  from  Bilton,  but  he  could  not ;  Scales  held  him 

"  too  tightly ;  and  deponent  then  went  away, 

"  leaving  Bilton  in  Scales'  grasp,  who  was  hand- 

*'  ling  him  roughly.     The  business  of  the  day  was 

•*  not  transacted ;  the  proceedings  were  first  irre- 

*'  gular,  afterwards  disorderly  and  riotous,   and 

'*  shamefully  so,  and  all  this  was  entirely  owing 

"  to  the  conduct  of  Scales." 

Upon  Interrogatories : — **  Bilton  did  not  at  all 
interrupt  the  proceedings  ;  he  did  not  use  any 
insulting  or  abusive  language.  Respondent 
having  stopped  him,  to  remark  that  he  felt 
awkwardly  situated,  and  having  asked  him  how 
''  to  act,  Bilton  said  privately  to  him,  '  that  the 
"vestry  being  ended,  no  more  business  could 
"  be  done.'  It  was  not  the  cuff  of  Bilton's  coat 
'*  sleeve  that  ministrant  took  hold  of ;  it  was  not 
'*.  the  action  of  a  man  who  did  it  only  to  obtain 
"  attention." 

James  Harris^  the  parish  clerk,  supported  the 
testimony  of  the  other  witnesses,  and  deposed 
that  he  saw  marks  of  violence  upon  Bilton's 
face. 

Upon  Interrogatories f  he  deposed: — "  Several 
"  of  the  parishioners  went  with  Scales  in  his  ob- 
''jection  to  Bilton's  being  present;  that  he  had 
"  no  right  to  be  there,  and  was  interfering  with 
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*'  the  vestry.  Bilton  was  desired  by  one  or  two 
"  of  the  parishioners  not  to  interfere  :  he  denied 
''  that  he  did  interfere ;  and  he  did  no  more  than 
''  answer  a  question  or  two :  neither  his  language 
**  nor  behaviour  was  violent,  passionate,  or  quar* 
'*  relsome.'^ 


On  behalf  of  the  defendant^  four  witnesses 
were  also  examined : 

James  Meikle^  surveyor,  deposed  —  **  He  was 
present  at  the  vestry  meeting  held  in  Novem- 
ber, 1 828,  to  receive  the  report  of  a  committee 
to  obtain  an  act  of  parliament  for  watching 
and  lighting  Bow  parish.  It  appeared  ta 
deponent,  and  was  pretty  generally  believed  at 
the  meeting,  that  the  object  of  the  committee 
was  to  procure  from  the  parish  an  indemnity 
for  the  expences  to  be,  and  reimbursement 
of  those  already,  incurred  in  the  unsuccessful 
attempt  to  procure  the  act  of  parliament,  (a) 
There  was  a  good  deal  of  discussion,  but 
deponent  does  not  remember  the  report  being 
read.  Biltpn  claimed  a  right  to  be  present  as 
Coward's  legal  adviser ;  he  interfered  several 
times :  his  remarks  appeared  to  be  considered 
an  interruption ;  his  manner,  however,  was  not 
quarrelsome  or  brawling  in  the  first  instance : 
he  was  repeatedly  desired  not  to  interrupt  the 
business^  but  he  went  on  making  remarks  and 
dictating  to  Coward ;  he  endeavoured  to  for- 
ward Coward's  views  in  requiring  Willis  to  go 
away  with  the  books ;  for  this  purpose  he 
spoke  in  a  loud  and  angry  tone.     Willis  was 


(a)  The  :}ame  opinion  was  expressed  by  the  remainiog  wit- 
nesses. 
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about  taking  up  the  books,  when  Scales  rose 
from  his  seat,  went  towards  him,  desiring  him 
not  to  take  away  the  books,  as  they  were  the 
property  of  the  parish.  Bilton  was  standing 
by  Willis  at  the  time,  and  Scales,  as  he  ap- 
proached him,  took  hold  of  Bil ton's  arm,  just 
below  the  elbow,  coolly  and  calmly,  and  with- 
out the  least  force  or  violence,  said  to  him, 
*  Mr.  Bilton,  I  request  you  will  withdraw ; 
you  see  it  is  the  general  wish,  and  you  must 
perceive  you  are  interrupting  the  business.* 
Bilton,  who  was  standing  up,  immediately 
thrust  his  elbow  with  great  violence  against 
Scales'  chest  or  stomach,  and  endeavoured 
with  all  his  force  and  might  to  thrust  him  into 
the  fire  ;  and  deponent  has  no  doubt  he  would 
have  accomplished  it,  if  those  present  had  not 
prevented  it,  by  catching  hold  of  him  as  he 
was  falling.  Deponent  did  not  see  any  blows 
struck :  Bilton  went  away  of  his  own  accord, 
and  was  not  thrust  out  nor  expelled,  (a)  De- 
ponent considers  that  Bilton  and  Coward's 
conduct  was  the  cause  of  the  confusion  at  the 
vestry." 

Upon  Interrogatories: — **  There  was  a  com- 
mittee or  confederation  in  the  parish  in  opposi- 
tion to  the  select  vestry  ;  they  did  what  they 
considered  necessary  towards  abolishing  the  se- 
lect vestry  ;  and  they  have  mainly  succeeded, 
having  procured  an  act  of  parliament  providing 
a  new  and  better  mode  of  appointing  vestry- 
men. Respondent  believes  Bilton  was  appoint- 
ed by  the  select  vestry  the  attorney  of  the  pa- 
rish, he  was  not  acknowledged  as  such  by  the 
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(a)  Upon  these  two  points  the  other  witnesses  concurred. 
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1829.  "  general  body  of  the  parishioners  :  respondent 
^i^,~Y  ''  has  seen  him  attendmg  at  one  or  two  other 
J^D^'  "  parish  meetings :  no  opposition  was  made  to 
—  ''  Bilton's  remaining  in  the  vestry  room  until  he 
r!***  "  interfered,  as  was  conceived,  improperly :  re- 
scALEs.  a  spondent  does  not  remember  Scales  reading 
"  the  report;  there  was  a  great  deal  of  discus- 
*^  sion  after  it  had  been  read,  but  whether  on 
''  subjects  for  which  the  meeting  was  not  called, 
*'  respondent  can  hardly  say.  Scales  did  not 
*'  appear  to  respondent  to  be  irritated  at  any 
''  thing  that  passed.  Scales  several  times  told 
''  Biiton  that  he  had  no  right  to  interfere  ;  and 
''  he  answered  '  that  he  was  only  answering  a 
**  question.'  It  was  said,  but  whether  by  Scales 
*'  respondent  does  not  remember,  *  that  Coward 
"  was  unworthy  to  fill  the  chair,  as  he  would 
*'  not  put  the  motion  that  had  been  made.'  Re- 
''  spondent  does  not  remember  to  have  heard 
**  Scales  say,  that  the  vestry  clerk  should  not 
"  leave  the  vestry,  or  take  away  the  vestry 
''  book,  unless  he  was  the  strongest  man  of  the 
''  two.  Scales  took  hold  of  Bilton's  arm  below 
"  the  elbow ;  and  Biiton  said,  *  You  see  how  I 
'*  have  been  used.'  The  report  was  certainly 
**  not  received  by  the  meeting;  it  was  much 
"  objected  to,  if  not  rejected.  Scales'  general 
"  conduct  was  very  proper,  Bilton's  very  mid- 
''  dling.  Respondent  was  at  the  trial  of  the 
''  action  brought  by  Biiton  against  Scales  for 
''  the  assault ;  no  witnesses  were  examined  for 
"  the  defence ;  the  plaintiff  got  a  verdict  with 
*'  5/.  damages." 

John  Fair  heady  surgeon,  deposed  :  —  "  Biiton 
"  interrupted  several  of  the  parishioners;  his 
''  manner  was  loud  and  angry ;  language  not 
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abusive ;  he  said,  *  he  would  speak  so  long  as 
any  remarks  were  made  on  the  report  which 
concerned  him.'  A  motion  was  then  made 
by  Scales,  and  seconded,  that  Bilton  be  re- 
quested to  withdraw ;  but  Bilton  called  out  to 
Coward,  *  Don't  put  that  vote :'  deponent  does 
not  remember  to  have  heard  Bilton  make  any 
remark  about  Willis  going  away,  or  conduct 
himself  in  a  quarrelsome  manner  until  ad- 
dressed  by  Scales,  who  taking  hold  of  his  arm 
mildly,  as  if  for  the  purpose  of  drawing  his 
attention  to  what  he,  Scales,  was  going  to 
Say,  spoke  to  Bilton  very  mildly, — *  You  see. 
Sir,  the  business  of  the  vestry  cannot  proceed ; 
I  request  you  will  withdraw.'  Bilton  imme- 
diately rose,  and  by  the  collar  forced  Scales 
back  towards  the  far  end  of  the  room,  and  in 
the  direction  of  the  fire ;  and  he  would  have 
gone  into  it,  if  he  had  not  fallen  against 
the  mantle  piece :  deponent  did  not  observe 
any  one  interfere ;  nor  observe  Bilton  strike 
Scales." 

Upon  Interrogatories:  —  "  Scales,  in  moving 
that  Bilton  should  be  requested  to  withdraw, 
observed  that  he  was  not  a  parishioner,  and 
that  they  did  not  want  a  lawyer  there  to  dra- 
goon the  vestry.  Bilton  said,  in  replying  to 
Griffith's  remarks,  *  that  he  was  only  answer- 
ing a  question;  that  Griffiths  had  made  an 
accusation  against  him,  and  he  would  answer 
it.'  Scales  desired  Willis  not  to  take  the 
books  away,  and  added,  *  that  Willis  should 
not  take  them  away  unless  he  was  the  strong- 
est man  of  the  two.'  Scales  is  a  man  of  warm 
temper,  but  with  great  command  over  him- 
self :  his  conduct  is  rather  violent  at  times  : 
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*'  he  is  a  very  public-spirited  man  :  respondent 
**  has  known  him  once,  and  not  oftener,  to  have 
**  been  guilty  of  an  assault,  and  had  damages 
'*  awarded  against  him." 

Charles  Newman^  lath-render,  deposed :  — 
"Upon  Coward  leaving  the  chair,  and  telling 
**  Willis  the  vestry  was  at  an  end,  Coward  went 
**  towards  the  other  end  of  the  vestry,  followed 
"by  Bilton ;  Scales  was  near  him,  and  on  Bil- 
"  ton  saying,  he  would  not  withdraw,  Scales 
"  took  hold  of  him  by  the  arm  and  said,  *  Do 
**  go  ;  you  had  better  go  :'  he  did  so  in  a  mild 
"  and  gentle  manner.  Bilton  came  upon  Scales 
**  with  all  the  force  he  could,  and  caught  him 
"  round  the  waist :  Scales  was  obliged  to  take 
"  a  fresh  hold  of  Bilton  to  defend  himself." 

Upon  Interrogatories  : — "  Coward  went  from 
"  the  upper  to  the  lower  end  of  the  room,  and 
"directed  the  vestry  clerk  to  close  the  book: 
"  Scales  followed,  and  observed,  *  that  the  ves- 
"  try  clerk  should  not  take  away  the  vestry 
"  book,  unless  he  was  the  strongest  man  of  the 
"  two." 

Jesse  Cullum,  gentleman,  deposed: — Scales 
took  hold  of  Bilton  by  the  arm  very  gently; 
and  said  to  him  in  a  cool  manner,  "  Why  don't 
"  you  go  out,  &c."  In  the  struggle,  "  Bilton 
"  had  the  first  and  best  hold  which  gave  him 
"  the  mastery,  though  much  the  weaker  man  of 
"  the  two.  Scales  was  quite  cool,  Bilton  very 
"  warm  and  angry." 

Upon  Interrogatories:  —  "Scales  went  from 
"  the  upper  to  the  lower  end  of  the  room  and 
"  declared,  *  that  the  vestry  clerk  should  not 
"  take  away  the  book  unless  he  was  the  strong- 
"  est  man  of  the  two.'  " 
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After  the  case  had  been  opened,  the  Court  182»- 

inquired  of  the  counsel  for  the  Promoter,  on  tbimty 

what  words  they  relied  to  prove  the  charge  of  ^^,^^^\ 
brawling. 
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The   King's  Advocate  and   Pickard  for   the 
Promoter. 

It  may  be  admitted  that  there  are  no  very 
Strong  words  of  -brawling ;  but  the  general  con- 
duct and  language  of  the  defendant  establish 
that  charge.  It  is  proved  that  he  used  these 
expressions — '*  we  want  no  lawyers  to  dragoon 
**  us  here  f^ — "  the  chairman  is  unworthy  to  fill 
•*  his  situation,"  accompanied  with  a  proposi- 
tron  that  he  should  quit  it.  It  must  be  also  re- 
collected, that  there  was  a  committee  or  confe* 
deration  of  persons  in  this  parish,  who  caused 
circulars  to  be  distributed  for  the  purpose  of 
raising  subscriptions,  with  the  avowed  object  of 
opposing  the  select  vestry.  But  the  most  im- 
portant part  of  the  charge,  is  '^  the  smiting  and 
"laying  hands"  on  Mr.  Bilton.  The  articles, 
upon  this  point,  are  fully  proved ;  and  the  evi- 
dence is  borne  out  and  corroborated  by  the  pre- 
vious demeanour  of  the  defendant,  as  well  as 
by  the  verdict  and  damages  awarded  by  the 
jury  against  him,  in  the  court  of  Common  Pleas, 
for  the  assault.  It  is  true  that  proceedings  are 
going  on  in  this  court,  against  Mr.  Bilton,  upon 
a  charge  of  brawling  at  this  vestry  meeting ; 
but  those  proceedings  were  not  instituted  till 
very  recently,  (a)    The  presence  of  Mr.  Bilton, 

(a)  O.J.  BY  Glover  v.  Bilton. 

In  this — another  suit  for  brawling,  arising  out  of  the  trans^      3a  s«tsMNk 
actions  of  the  vestry  meeting  of  the  27th  of  November  1828, 
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though  not  a  parishioner,  was  proper  and  jus- 
tifiable :  he  was  the  solicitor  who  had  prepared 
the  report,  and  attended  the  meeting  as  the 
legal  adviser  of  the  churchwarden,  who  was  in 
the  chair  :  and  the  vestry  was  held  exclusively 
for  the  purpose  of  receiving  that  report.  The 
circumstances  of  the   case   sufficiently  show, 


and  instituted  against  Mr.  Bilton,  the  party  charged,  in  the 
case  in  the  text,  to  have  been  assaulted  —  an  application  was 
made  by  Addams  to  the  Court  that  the  hearing  of  "  Hoile  v. 
Scales''  might  be  suspended,  in  order  that  the  two  causes 
might  be  heard  pari  pasm.  The  evidence,  it  was  said,  in  this 
second  suit  was  in  great  forwardness,  and  would  be  completed 
with  all  expedition  and  dispatch.  The  application  was  op- 
posed by  the  King*s  Advocate,  on  the  ground  of  the  two  causes 
having  commenced  at  very  different  periods ;  and  that  they 
were  now  in  different  states  of  progress. 

Per  Curiam. 
Without  the  consent  of  the  Promoter  of  the  Office,  in  Hoile 
V.  Scales,  I  cannot  accede  to  the  present  application,  and  defer 
the  hearing  of  that  cause  for  the  purpose  of  consolidation.  In- 
deed, I  should  have  much  difficulty,  under  any  circumstances, 
in  adopting  such  a  course.  If  the  court  were  to  take  the  suits 
together,  I  am  not  aware  that  I  could  resort  to  the  facts  proved 
in  this — the  latter  cause — as  the  grounds  of  my  decision  in  the 
first.  It  would,  I  apprehend,  be  perfectly  incompetent  for  me 
to  advert  to  the  evidence  in  the  second  cause.  Many  reasons 
concur  in  this  view  of  the  matter.  Suppose,  upon  a  consider- 
ation of  the  evidence  in  both  causes,  I  should  give  sentence ; 
and  that  one  cause  only  were  appealed,  the  Superior  Court 
would  have  to  pronounce  its  decision  upon  different  evidence 
from  what  was  before  the  court  of  primary  jurisdiction.  Other 
reasons,  particularly  that  which  respects  the  commencement 
of  the  two  suits,  weigh  in  this  particular  instance.  In  Hoile  v. 
Scales,  the  citation  was  taken  out  on  the  10th  of  December, 
1828 ;  but  in  this  case  of  Glover  v,  Bilton,  it  was  not  extracted 
till  the  28th  of  April  in  the  present  year.  There  is  no  reason 
why  the  Promoter,  who  was  active  in  instituting  the  first  suit, 
should  be  guided  by  the  dilatory  conduct  of  the  latter  Promoter. 
I  refuse  the  application. 
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there  being  contradictory  evidence,  on  which 
side  it  is  most  probable  the  truth  will  be  found. 
There  can  be  no  reasonable  doubt  whatever  that 
Mr.  Scales,  on  the  occasion  alleged,  conducted 
himself  in  a  highly  improper  and  quarrelsome 
manner ;  and,  upon  a  sentence  of  excommuni- 
cation, has  subjected  himself  to  the  penalties 
pointed  out  in  the  53  Geo.  3.  c.  127. 

Addams  for  the  defendant. 

The  object  of  the  vestry  meeting  is  stated  to 
have  been  for  the  purpose  of  receiving  the  re- 
port  of  certain  parishioners  in  respect  to  an  act 
of  parliament  for  watching  and  lighting  the  pa- 
rish, BXkAfor  other  matters  relating  thereto.  The 
meeting  was  therefore  called  purely  for  civil 
and  not  for  ecclesiastical  purposes,  and  it  cer- 
tainly would  be  desirable  to  hold  meetings  for 
civil  purposes  in  the  workhouse  or  elsewhere. 
I  do  not  deny  that,  in  this  parish,  a  committee, 
or  as  it  is  termed  in  the  interrogatories,  a  con- 
federation exists  for  controuling  the  select  ves- 
try and  opposing  its  acts  when  wrong  or  op- 
pressive. That  the  churchwarden  was,  at  this 
meeting,  elected  into  the  chair,  shows  that  all 
the  individuals  present  met  in  proper  temper ; 
since  a  churchwarden  is  not,  as  a  matter  of 
right,  entitled  to  the  chair,  (a)    The  only  per- 
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(a)  The  58  Geo.  3.  c.  69,  (entided  "  An  act  for  the  regula- 
*'  lion  of  parish  vestries/')  s.  2.  enacts,  "  that  in  case  the 
'*  Rector,  or  Vicar,  or  perpetual  Curate  shall  not  be  present 
*'  the  persons  so  assembled  in  pursuance  of  such  notice  [s.  1.] 
''  shall  forthwith  nominate  and  appoint  by  plurality  of  votes 
**  one  of  the  inhabitants  of  such  parish  to  be  chairman  and 
"  preside  in  such  vestry.'* 
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sons  entitled  to  attend  at  a  vestry  meeting  are 
those  who  pay  church  rate.  Willis,  the  vestry 
clerk,  and  Bilton  were  present,  and  they  are 
not  parishioners  of  Bow.  Whether  relevant  or 
irrelevant  matter  was  passing  will  depend  much 
upon  the  opinion  of  different  witnesses :  but  the 
interference  of  Bilton  was  highly  improper ;  he 
prompted  the  chairman  and  suggested  to  him 
to  keep  the  meeting  to  the  object  for  which  it 
had  been  called.  The  defendant  was  perfectly 
justified  in  proposing  that  Bilton  should  quit 
the  room  when  the  latter  was  interrupting  the 
business ;  and  he  had  also  a  right  to  move  that 
the  churchwarden,  upon  his  refusal  to  put  a  re- 
gular motion,  should  leave  the  chair :  and  the 
churchwarden  had  no  authority,  either  officially 
or  as  chairman,  to  dissolve  the  meeting,  and 
order  the  vestry  clerk  to  close  the  books.  The 
adjournment  of  a  vestry  is  to  be  decided  by  the 
majority  of  votes.  Stoughton  v.  Reynolds,  (a) 
No  quarrelsome  nor  irritating  language  was 
used  by  the  defendant.  The  words,  "  we  don't 
"  want  lawyers  here  to  dragoon  us"  did  not 
partake  of  the  character  of  brawling,  though  it 
might  be  admitted  that  the  expression  was  per- 
haps not  refined,  and  might  better  have  beeu 
avoided.  But  the  preponderance  of  evidence 
showed  that  there  was  every  possible  justifica- 
tion for  the  defendant.  The  vestry  books  were 
wrongfully  detained. 

In  respect  to  the  supposed  assault,  four  dis- 
interested witnesses  deposed  that  the  conduct 
of  the  defendant  was  temperate,  and  that  he 
was  first  assailed  :  and  some  confusion  or  mis- 


(a)  i  Strange,  1046. 
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take  may  have  arisen  from  there  being  two  per-  IB29. 
sons  of  the  name  of  Scales.  The  situation  of  trinity 
the  parties,  when  the  assault  is  stated  to  have  ^^,^j^ 
begun,  is  important ;  for  it  is  clear  that  Bilton  - — 
was  then  sitting  at  the  lower  end  of  the  room  ^  ». 
next  to  the  door.  It  is  impossible  that  the  at- 
tack was  premeditated,  though  Bilton  might 
erroneously  conceive  that  it  was.  The  defend- 
ant too  is  a  much  more  athletic  man  than  Bil- 
ton, and  yet  Bilton,  it  is  proved,  was  the  aggres- 
sor. The  res  gestae  are  all  with  the  defendant : 
and  the  presumption  is  in  favor  of  innocence. 
Again,  the  witnesses  for  the  Promoter  are  all 
interested.  Who  are  they?  Coward,  the  church- 
warden, Willis,  the  vestry  clerk,  and  Bilton, 
who  had  been  turned  out  of  his  appointment 
under  the  select  vestry,  by  the  act  of  parliament 
recently  obtained  by  the  efforts  of  the  defendant 
and  his  party.  The  defendant  has  been  ex- 
posed to  double  proceedings.  In  the  court  of 
Common  Pleas,  no  witnesses  were  called  for 
the  defence,  in  order  to  save  the  time  of  the 
court,  as,  in  that  action,  the  assault  was  neces- 
sarily proved  ;  but  the  jury  gave  merely  nominal 
damages.  Here  a  sentence  against  the  defend- 
ant will  carry  with  it  a  severe  penalty  :  but  such 
proceedings  should  be  discouraged.  The  proofs 
show  that  the  present  suit  is  trifling  and  con- 
temptible; and  that  whatever  heat  and  irrita- 
tion there  might  be  arose  from  the  illegal  con- 
duct of  the  chairman. 

In  reply. 

The  character  of  the  suit  must  depend  on  the 
facts  in  evidence.  If  the  present  case  is  estab- 
lished the  Office  of  the  Judge  has  been  properly 
promoted,  and  the  Court  will  award  an  adequate 
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punishment.  It  has  been  argued  that  the  de- 
fend  ant's  conduct  had  every  possible  justifi* 
cation.  We  know  of  no  legal  justification. 
Hutchins  y.  Denziloe  shows,  (a)  that  even  if 
there  were  misconduct  on  one  side,  and  which 
might  give  the  first  provocation,  such  a  circum- 
stance would  not  justify  misconduct  on  the 
other.  The  brawling,  in  that  case,  arose  at  a 
vestry  meeting  for  civil  purposes. 

Judgment. 
Dr.  Lushington. 

This  is  a  proceeding  under  the  statute  of  5th 
and  6th  Edw.  6th.  c.  4.»  instituted  by  one  of  the 
churchwardens  of  St.  Mary,  Stratford,  Bow, 
against  Michael  Scales,  a  parishioner :  and  the 
articles  charge  '^  brawling  and  smiting"  in  the 
vestry-room  situate  in  the  churchyard  :  the  of- 
fence, consequently,  if  proved,  is  within  the 
statute  and  within  the  jurisdiction  of  this  court. 

Two  questions  arise  upon  the  case,  first,  whe- 
ther the  defendant  used  words  which,  according 
to  legal  interpretation,  amount  to  brawling ;  se- 
condly, whether  he  laid  violent  hands  on  Mr. 
Bilton.  I  have  stated  these  questions,  in  this 
manner,  in  order  to  dismiss  from  my  mind  much 
upon  which  the  argument  has  proceeded.  A 
great  deal  passed  at  the  vestry  meeting  that  is 
not  within  my  consideration,  except  so  far  as 
these  circumstances  may  illustrate  the  general 
nature  of  the  transactions  of  that  meeting,  and 
elicit  the  truth  with  respect  to  the  issues  I  have 
to  try  in  the  course  of  the  present  investiga- 
tion. 


(a)  1  Consistory  Reports,  182. 
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It  appears  there  are  two  parties  in  this  pa-  .  i^^- 
rish,  one  of  which  is  anxious  to  overthrow  the  trinity 
select  vestry :  this  circumstance,  for  the  pur-  J^J^ 
poses  of  this  inquiry,  is,  in  itself,  perfectly  in- 
different; for  whatever  may  be  the  merits  or 
demerits  in  such  a  conflict  is  quite  immaterial,  scales. 
as  respects  this  question,  in  the  decision  of 
which  the  Court  cannot  turn  aside  to  examine 
the  character  or  progress  of  any  proceedings  of 
that  nature.  An  application,  it  appears,  had 
been  made  by  this  parish  to  parliament  for  the 
interposition  of  the  legislature  in  regard  to  cer- 
tain parochial  affairs,  and  local  arrangements : 
and,  upon  the  failure  of  this  application,  a  meet- 
ing of  the  parishioners  was  held  on  the  27th  of 
November  1828,  '*  for  the  purpose  of  receiving 
**  a  report  of  the  committee  appointed  to  obtain 
'*  an  act  of  parliament  for  watching  and  light- 
**  ing  the  parish  and  for  other  matters  relating 
"thereto."  Upon  that  occasion  the  senior 
churchwarden  presided.  Scales,  the  defendant 
in  this  suit,  proceeded  at  his  own  suggestion,  to 
read  the  report.  Bilton,  a  non -parishioner,  but 
who  had  been  employed  by  the  select  vestry  to 
forward  the  bill  in  parliament,  and  who  had 
prepared  the  report,  was  present ;  his  presence, 
however,  was  objected  to  by  Scales,  while  on 
the  other  hand,  the  churchwarden,  who  was  in 
the  chair,  expressed  great  anxiety  to  retain 
him,  and  said,  he  was  entitled  to  have  him  re- 
main in  the  room  as  his  legal  adviser.  Much 
discussion  ensued,  but  it  is  not  stated  that  it 
gave  rise  to  improper  language, — such  as  would 
justly  demand  the  interference  of  a  spiritual 
court. 
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1829.  It  was  urged  in  argument,  that  parishioners 

Trinity      aloue  have  a  right  to  be  present  at  a  vestry 
b""'.      meeting;  and  this  is  generally  true  ;  but  whe- 

ther  the  attendance  of  an  individual,  in  the  cha- 

^^1**"  racter  which  Mr.  Bilton  claimed,  should  be 
Scales.  allowcd  as  an  exception,  I  am  not  here  called 
upon  to  determine.  Nor  is  it  for  my  consider- 
ation who  was  right  or  who  was  wrong  in  these 
parish  disputes ;  nor  whether  the  observations 
made  by  Mr.  Scales  at  this  vestry  meeting  were 
regular,  nor  in  what  degree  they  might  have 
been  so ;  but  the  point  on  which  I  am  to  de- 
cide is  simply,  whether  his  conduct  was  consis- 
tent with  that  decorum  which  ought  at  all  times 
and  on  all  occasions  to  prevail  in  a  sacred 
place. 

The  expressions  proved  to  have  been  used  by 
Scales  on  this  occasion  are ; — "  that  they  would 
"  not  be  dragooned  by  lawyers ;"  and  that  Coward 
the  churchwarden,  was  "  unworthy  to  fill  the 
"  chair."      These  are  the  two  expressions  upon 
which  the  first  part  of  the  charge  is  founded ; 
but  I  cannot  regard  them  as  a  violation  of  the 
law,  nor  as  amounting  in  legal  construction  to 
brawling.     The  vestry  meeting,  I  must  remem- 
ber, was  held  for  general  purposes  of  a  civil 
kind  ;  they  might  require,  and  the  parishioners, 
assembled  upon  the  occasion,  are  fairly  entitled 
to  a  full  latitude  of  discussion ;  and  the  Court 
does  not  feel  itself  called  upon  to  scrutinize 
very  minutely  the  expressions  used  either  on 
one  side  or  Uie  other :  for  I  agree  with  an  ob- 
servation of  Lord  ^towell's,  that  "  the  vestry, 
being  a  place  for  parish  business,  the  court  will 
not  interpose  further  than   may  be  necessary 
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for  the  preservation   of  due  order  and  deco- 
rum." (a) 

There  were,  however,  other  words  uttered  by 
Mr.  Scales  which  came  nearer  within  the  lan- 
guage of  the  statute.     I  refer  to  what  passed 
after  the  chairman  had  declared  the  meeting  at 
an  end,  when  Scales  is  proved  to  have  said, 
"  that  Willis  (the  vestry  clerk)  should  not  take 
"  the  books  away,  unless  he  were  the  strongest 
"  man  of  the  two."    This  expression  is  spoken 
to  by  the  defendant's  own  witnesses  ;  and  if  the 
words  had  formed  part  of  the  original  and  sub- 
stantive charge,  and  been  directly  alleged  and 
supported  by  evidence,  I  might  have  had  some 
difficulty  in  not  thinking  them  within  the  scope 
of  the  act  of  parliament,  inasmuch  as  they  would 
necessarily  lead  to   heat  and  irritation;  they 
were,  undoubtedly  highly  improper,  and  ought 
to  have  been  suppressed.     But,  upon  the  whole, 
considering  all  the  circumstances  of  the  case, 
and  that  these  words  only  came  out  incidentally 
in  the  evidence,  I  am  of  opinion  that  the  charge 
of  brawling  is  not  proved. 

The  most  material  charge,  however,  remains : 
the  assault  upon  Mr.  Bilton.  The  statute  pro- 
hibits smiting  or  laying  violent  hands  on  any 
one ;  and,  upon  this  part  of  the  case,  the  evi- 
dence is  conflicting ;  and  should  it  leaye  any 
reasonable  doubt  in  the  mind  of  the  Court,  the 
defendant,  the  suit  being  criminal,  is  enti- 
tled to  the  benefit  of  that  doubt ;  but,  on  the 
other  hand,  if  the  proofs  should  be  suffix 
cient  to  satisfy  the  mind  of  the  Court,  judi- 
cially, I  must  proceed,  however  painful  it  may 
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(a)  Hutchins  v.  DenzHoe,  1  Consist.  Rep.  185. 
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be,  to  carry  into  execution  the  enactments  of 
the  statute. 

The  witnesses  concur  in  the  fact,  that  Scales 
touched  Bilton  with  his  hand ;  but  whether  he 
did  so  mildly  and  peaceably,  or  with  a  view  of 
inflicting  any  degree  of  bodily  violence,  is  a 
point  on  which  the  witnesses  differ,  and  upon 
which  the  court  must  form  its  own  opinion  from 
the  facts  and  probabilities  of  .the  case.  Now, 
under  what  circumstances  did  the  defendant 
approach  Bilton  ?  The  vestry  meeting  was  de- 
clared by  the  chairman  to  be  dissolved,  and  the 
vestry  clerk  directed  by  him  to  take  away  the 
books.  Whether  this  was  in  strict  conformity 
with  law  or  not  it  is  not  my  province  now  to 
consider.  A  few  words  respecting  the  removal 
of  the  books  passed,  (and  in  a  low  tone  of  voice, 
it  would  seem,)  between  the  vestry  clerk  and 
Bilton ;  and  while  they  were  speaking  together, 
Scales,  who  had  been  sitting  at  another  part  of 
the  room,  came  to  the  spot  where  they  were ; 
and  for  what  purpose  did  he  come? — to  possess 
himself  of  the  vestry  books. 

It  is  true,  the  object  of  the  meeting  had  not 
been  accomplished:  the  report  had  not  been 
received  ;  but  it  had  not  been  rejected.  Scales 
was  disappointed  and  dissatisfied  at  the  disso- 
lution of  the  meeting.  With  what  disposition, 
then,  did  the  defendant  proceed  from  his  own 
seat  towards  the  vestry  clerk  and  towards  Bil- 
ton?— under  the  influence  of  disappointment, 
and  with  a  determination  to  possess  himself  of 
the  parish  books,  "  if  he  were  the  stronger  man 
"  of  the  two."  This  fact  is  proved  by  three  of 
his  own  witnesses.  By  his  own  avowal  and  de- 
claration, therefore,  he  was  prepared  to  make  a 
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trial  of  his  strength, — not  regardful  of  the  sa- 
credness  of  the  place, — not  duly  impressed 
with  the  necessity  of  controuling  his  own  pas- 
sions,— but  ready  to  resort  to  violence  if  he 
could  not  otherwise  accomplish  his  ends.  I 
am  then  of  opinion  that  Scales  was,  at  this 
time,  in  a  state  of  irritation,  and  that  he  did 
not  move  to  the  end  of  the  room  in  a  com- 
posed manner.  And  it  is  difficult  to  believe 
that  in  what  immediately  followed  he  had  di- 
vested himself  of  this  irritation  and  abandoned 
all  thoughts  of  trying  which  was  the  stronger 
man  of  the  two. 

The  vestry  clerk  was,  at  this  period,  hesitat- 
ing whether  he  should  retire  with  the  books ;  he 
had  referred  to  Bilton,  and  Bilton,  stooping 
down,  advised  him  to  follow  the  directions  of 
the  churchwarden  who  had  presided  at  the  meet- 
ing. This  advice  was  in  total  opposition  to 
Scales'  own  views ;  and  it  was  advice,  at  that 
time  certainly,  not  very  likely  to  conciliate  him. 
Considering  then,  again,  these  circumstances, 
and  what  had  previously  taken  place  between 
these  two  parties,  Bilton  and  Scales, — the  Court 
has  little  difficulty  in  believing  that  the  latter 
did  not  conduct  himself  with  all  that  mildness, 
forbearance,  and  calmness  described  by  his  own 
witnesses.  The  course  of  the  transaction  makes 
it  improbable  that  he  should  so  conduct  him- 
self. It  is  proved  that  Scales  ^^is  a  man  of 
**  warm  temper,  and  rather  violent  at  times ;" 
and  he  was  exasperated  on  this  occasion.  But 
there  is  evidence  in  support  of  this  part  of  the 
charge,  and  evidence  against  it.  Three  wit- 
nesses depose  to  the  violence  of  the  defendant 
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Trinity      them  of  all  credit. 

u^D^T  ^^  parish  squabbles,  where  there  are  opposite 

parties,  from  the  natural  frailty  of  the  human 
mind  both  sides  will  be  prejudiced  :  it  would  be 

Scales,  nearly  impossible  to  find  any  witnesses,  in  cases 
of  this  kind,  who  could  depose  without  a  bias 
to  one  side  or  the  other;  but  neither  set  is,  on 
that  account,  to  be  discredited :  this  circum- 
stance has  however,  rendered  the  examination 
of  the  transaction  difficult,  and  made  it  impera- 
tive upon  the  Court  to  look  into  the  evidence  with 
great  care  and  vigilance.  I  do  not,  however, 
perceive  any  contradiction  in  the  testimony  of 
the  witnesses  to  the  articles  to  induce  me  to 
doubt  its  general  veracity :  some  trifling  differ- 
ences there  may  be  in  describing  the  mode  in 
which  the  assault  commenced ;  but  these  dis- 
crepancies are  such  as  are  probable ;  they  are 
not,  in  themselves,  material ;  and  substantially, 
the  evidence  proves  the  whole  of  this  part  of  the 
case,  as  laid  against  the  defendant. 

The  articles  were  also  in  some  measure  cor- 
roborated by  the  evidence  for  the  defence ;  /or 
Scales'  own  witnesses  differ  more  as  to  the 
manner,  degree,  and  extent  of  the  occurrences, 
than  contradict  altogether  the  facts  that  are 
alleged.  All  were  agreed,  that  Scales  put  his 
hand  upon  Bilton  ;  and  that  a  scuflBe  ensued ; 
and  all  must  therefore  admit,  that  by  such 
a  scuffle  the  sanctity  of  the  place  was  vio- 
lated. 

It  was  attempted  in  argument,  to  be  shown  ; 
"  that  Bilton  was  the  first  aggressor,  and  that 
"  he   had  the   best  of  it ;"   but   the  evidence, 
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for  the  defence  even  proves,   that,  after  the       ^^29. 
scuffle  was  over,  Bilton  said, — appealing  ]:o  those      trinity 
around    him  — "  You    see    how  I    have  been      J^^^' 

used;"  an  expression  that  it  is  scarcely  pro-       

bable  he  would  have  made,  if  he  had  been  the  ^^/^^ 
aggressor,  and  had  not  been  worsted  in  the  con-  scales. 
flict. 

The  verdict  in  the  Common  Pleas  has  been 
adverted  to,  but  I  shall  not  lay  any  great  stress 
upon  it.  Looking,  however,  to  all  the  prelimi- 
nary circumstances,  recollecting — that  the  in- 
tentions and  wishes  of  Scales  were  about  to  be 
defeated, — that  he  was  ready  to  resort  to  any 
measures  to  prevent  the  dissolution  of  the  ves- 
try meeting, — that  he  was  in  a  state  of  great 
irritation,  I  can  come  to  no  other  conclusion 
than  that  the  witnesses,  in  support  of  the  arti- 
cles, are  entitled  to  credit,  and  that  the  statute 
has  been  violated  by  the  commission  of  the  al- 
leged assault. 

Such  being  the  conscientious  opinion  of  the 
Court,  what  are  the  consequences  of  a  conviction 
in  my  mind  that  the  proofs  establish  a  violation 
of  the  statute  ?  Here  the  Court  has  no  discretion, 
the  words  of  the  statute  are  imperative,  —  "If 
**  any  person  or  persons  shall  smite  or  lay  vio- 
**  lent  hands  upon  any  other  either  in  any  church 
**  or  churchyard,  then,  ipso  factOy  every  person 
'^  so  offending  shall  be  deemed  excommuni- 
"  cate."  (a)  This  is  the  penalty  for  the  offence 
of  smiting  in  a  sacred  place  ;  and  the  Court  has 
no  power  to  alter  or  vary  it. 

The  law  remained  in  this  stat^  till  the  year 
1813,  when  an  act  was  passed  which,  in  some 

(a)  6  &  6  Edw.  0.  c.  4.  s.  2. 
Q  Q  2 
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18^.       degree,  effected  an  alteration  by  changing  the 
tTinity      punishment  annexed  to  the  penalty  of  excom- 

Term,  munication.  The  Court,  however,  is  not  re- 
lieved  from  pronouncing  a  sentence  of  excom- 
munication ;    but    the    consequences    of   that 

Scales,  sentence  are  very  different  from  what  they  were 
before  the  passing  of  the  53  Geo.  3.  c.  127. 
Since  the  passing  of  that  statute,  the  ancient 
punishment  of  excommunication  is  taken  away ; 
the  person  excommunicated  incurs  no  civU 
penalties  except  such  imprisonment  as  the 
Court  in  the  exercise  of  its  discretion  may 
think  proper  to  direct,  —  not  exceeding  six 
months. 

In  apportioning  the  imprisonment  in  the  pre- 
sent case  the  Court  finds  many  circumstances 
of  a  mitigatory  character.  There  was,  un- 
doubtedly, much  irritation;  but  it  was  at  a 
vestry  meeting  held  for  civil  purposes  :  and  the 
Court  could  not  fail  to  consider  that  brawling 
at  a  vestry  meeting  was  essentially  different 
in  kind  and  degree  from  the  offence  when  com- 
mitted in  church  during  the  time  of  divine  ser- 
vice* 

In  the  discussion  of  parish  matters  much 
irritation  may,  perhaps  almost  unavoidably, 
arise ;  and  it  is  upon  these  considerations  that 
I  am  anxious  not  to  extend  the  punishment 
beyond  what  is  necessary  to  show  that  the  law 
cannot  be  violated  with  impunity,  and  that  the 
sacredness  of  a  church  or  churchyard  must  be 
preserved. 

It  is  the  first  time  that  this  Court  has  been 
called  upon  to  award  punishment  under  the  sta- 
tute in  question ;  and  it  is  desirous  to  exercise 
the  powers  entrusted  to  it  with  discretion  and 
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lenity,  earnestly  hoping  that  the  sentence,  the 
Court  is  about  to  pronounce,  may  operate  as  a 
warning,  and  prevent  all  persons  from  repeat- 
ing an  offence  which  could  not  be  fully  justified, 
even  under  any  circumstances  of  previous  irri- 
tation. 

The  Court  is  of  opinion  that  justice  will  be 
satisfied,  in  the  present  case,  by  apportioning 
a  very  short  term  of  imprisonment;  and  it, 
therefore,  pronounces  the  defendant  excommu- 
nicate, and  that  he  be  imprisoned  for  seven  days 
and  pay  the  costs  of  this  suit. 

The  King's  Advocate  suggested,  that  under 
the  53  Geo.  3.  c.  127.  (a)  it  was  necessary  that 
the  Court  should  certify  the  sentence  to  the 
Court  of  Chancery. 

Per  Curiam. 
It  is  not  necessary  for  me  to  certify  till  called 
upon  to  proceed  to  the  execution  of  the  sen- 
tence :  if  called  upon,  I  am  aware  that  I  am 
bound  to  proceed:  but  the  Promoter  of  the 
Office  will  consider,  whether  it  is  absolutely 
necessary  to  carry  the  sentence  into  full  effect : 


1829. 

TlINlTY 

Term, 


Hoi  LB 

V. 

Scales. 


(a)  The  third  section  eoacts^  — ''  that  no  person  who  shall 
be  8o  pronounced  excommunicate,  shall  incur  any  civil  pe- 
nalty or  incapacity  whatever,  in  consequence  of  such  excom> 
monication  save  such  imprisonment,  not  exceeding  six  months, 
as  the  court  pronouncing  such  person  excommunicate  shall 
direct,  and  in  such  case  the  said  excommunication,  and  the 
term  of  such  imprisonment  shall  be  signified  or  certified  to 
His  Majesty  in  Chancery,  in  the  same  manner  as  excom- 
munications have  been  heretofore  signified,"  &c.  &c. 
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he  may  perhaps  he  satisfied  with  the  sentence 
as  it  stands  at  present. 

The  King's  Advocate^  on  the  part  of  the  Pro- 
moter, then  stated,  that  he  did  not  wish  that 
a  significavit  should  issue  ;  but  would  rest  con- 
tented with  the  sentence  of  the  Court,  with- 
out proceeding  to  enforce  its  further  execu- 
tion. 

Excommunication  and  costs. 


1st  Session. 


WRIGHT     V.     ELLWOOD     CALLING  .  HERSELF 

WRIGHT. 


A  citation,  is- 
■oing  «s  "  in  m 
sail  of  nallitj 
of  marriage  bj 
reason  of  a  for- 
mer marriage/' 
will  not  foond 
a  sentence  of 
separation  *'  bj 
reason  of  sn  un- 
dae  pablioation 
of  banns/'  the 
woman  being 
therein  de- 
scribed as  spin- 
ster, the  first 
husband  having 
died  sabseqaent 
to  the  pablioa- 
tion of  banns 
bat  prior  to  the 
marriage. 


This  was  a  suit  of  nullity  of  marriage,  by 
reason  of  a  former  marriage,  promoted  by  James 
Wright  against  Amelia  £11  wood,  in  the  citation 
described  as  **  late  wife  and  now  widow  of  Har- 
**  low  EUwood,  heretofore  calling  herself  Emma 
"  EUwood,  spinster,  and  subsequently  Emma, 
"  otherwise  Emily,  Wright,  wife  of  James 
*'  Wright."  The  libel  was  admitted  without 
opposition ;  it  pleaded,  inter  alia,  that  in  1825, 
Amelia  EUwood  assumed  the  christian  name  of 
Emma,  and  called  herself  a  spinster ;  that  James 
Wright,  believing  that  she  was  a  spinster,  paid 
his  addresses  to  her  and  caused  banns  of  mar- 
riage to  be  published  by  the  name  of  Emma 
EUwood,  spinster,  that  banns  were  accordingly 
published  on  the  28th  of  May,  the  4th  and  1 1th 
of  June  1826;  that  Harlow  EUwood,  her  bus- 
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band,  died  on  the  27th  of  June,  1826,  and  that 
her  marriage  with  Wright  took  place  on  the  6th 
of  July  following.  It  further  pleaded,  the 
4  Geo.  4.  c.  76.  s.  22.  and  that,  at  the  publica- 
tion of  the  banns,  Harlow  Ellwood  was  alive ; 
that  Wright  and  the  party  cited  cohabited  till 
September  1828,  when  the  complainant  disco- 
vered he  had  been  imposed  upon.  The  libel 
concluded  with  a  prayer  that  the  marriage,  de 
facto,  might  be  pronounced  null  and  void.  The 
prayer  was  not  made  on  any  stated  ground. 
Upon  the  evidence  taken  upon  this  libel,  the 
cause  now  came  on  for  hearing. 

The  King's  Advocate  and  Phillimore  for  Mr. 
Wright. 

Addams  contr^. 


18*29. 

Trinity 

Term, 

1ft  Seiition. 


Wright 
Ellwood. 


Judgment. 

Dr.  Lushington. 

This  case  offers  many  difficulties  and  objec- 
tions, but  it  appears  to  me  that,  upon  the  face 
of  the  proceedings,  there  is  one  fatal  objection 
to  the  sentence  prayed.  The  citation  describes 
the  cause  as  a  suit  of  nullity  of  marriage  by 
reason  of  a  former  marriage ;  but  the  sentence, 
.which  the  Court  is  asked  to  pronounce,  is  a 
isentence  of  nullity  by  reason  of  an  undue  pub- 
lication of  banns.  There  is  then  a  discordance 
between  the  citation  and  sentence  prayed.  This 
variance  is  fatal.  The  proceedings  commenced 
in  the  same  form  of  citation  as  if  the  husband 
of  the  first  marriage  had  been  alive  when  this 
marriage  was  solemnized.  But  what  was  the 
fact?     It  appeared,  that  though  the  party  pro- 
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ceeded  against  was  a  married  woman  at  the 
time  the  banns  were  published,  she  was  a 
widow,  and  therefore  might  legally  contract 
marriage,  at  the  period  when  this  marriage  was 
actually  celebrated.  It  is  impossible,  then, 
whatever  might  be  the  inclination  of  the  Court, 
that  it  could  pronounce  this  marriage  void  by 
reason  of  the  former  marriage.  If  this  mar- 
riage, upon  the  evidence  before  me,  was  illegal, 
it  must  be  pronounced  so  on  the  ground  that 
the  party  proceeded  against  was  improperly  de- 
scribed in  the  banns ;  but  with  the  irregularity, 
to  which  I  have  been  adverting — apparent  on 
the  face  of  the  proceedings,  I  do  not  think  my- 
self justified  in  pronouncing  this  marriage  void. 
It  is  not,  therefore,  necessary  for  me  to  offer 
any  opinion  upon  many  other  objections,  nor 
state  the  difficulties  that  I  entertain  in  respect 
to  many  parts  of  this  case. 

In  suits  of  nullity  the  Court  is  bound  to  act 
with  peculiar  caution  lest  the  legitimacy  of 
children  may  improperly  be  brought  into  ques- 
tion. Here  there  are  no  children,  and  conse- 
quently the  rights  of  issue  cannot  in  this  in- 
stance, be  affected  :  but  suppose  there  had  been 
children,  they  would  have  had  an  interest  in 
upholding  this  marriage,  and  might  have  been 
prevented  by  the  character  of  the  proceedings. 
They  might  have  declined  to  interfere  by  the 
cause  appearing  to  be  a  cause  of  nullity  by  rea- 
son of  a  former  marriage,  and  not  by  reason  of 
undue  publication  of  banns.  But  the  Court 
must  also  bear  in  mind  that  there  may  be  other 
parties  who  may  be  interested  in  a  suit  of  this 
description.  I  am  then  of  opinion,  that,  if  I 
were  to  pronounce  this  marriage  void,  I  should 
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introduce  a  laxity  of  practice  that  would  be  ex- 
tremely detrimental.  I,  therefore,  must  decline 
to  sign  the  sentence  that  is  porrected ;  and  I 
dismiss  the  party  cited  from  all  further  observ- 
ance of  justice  in  this  cause. 
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MACLEAN   V.    MACLEAN. 


On  (idmission  of  an  Exceptive  Allegation. 


Hilary 
Term, 
1st  Session. 


This  was  a  cause  of  restitution  of  conjugal 
rights  brought  by  the  wife  against  the  husband, 
in  which  a  responsive  allegation  charging  the 
wife  with  adultery,  had  been  admitted  without 
opposition.  Nine  witnesses  were  examined  in 
support  of  this  plea  ;  and,  upon  the  publication 
of  their  evidence,  an  allegation  of  seven  arti- 
cles, exceptive  to  the  testimony  of  Catherine 
Hughes,  and  another  witness,  was  offered  upon 
the  part  of  the  wife. 

This  exceptive  allegation,  after  pleading  in 
contradiction  to  the  deposition  of  Catherine 
Hughes  upon  the  responsive  allegation,  set  forth 
in  the  fifth  article : — "  That  at  the  sessions  for 
'*  the  city  of  London  held  at  the  Old  Bailey  on 
"  the  4tii  of  December  1828,  Mrs.  Maclean 
"  preferred  a  bill  of  indictment  against  Cathe- 
"  rine  Hughes  charging  her  with  having  com- 
**  mitted  wilful  and  corrupt  perjury  in  her  de- 
'^  position  given  in  this  cause,  and  that  a  true 


The  Coart  will 
not  admit  an 
exceptive  plea 
(hat  an  indict- 
ment of  wit- 
nesses, for  per- 
jar  J  in  tbeir  de- 
positions in  the 
oanse  pending, 
has  been  pre- 
ferred and  a 
trae  bill  foand, 
nor  delaj  the 
hearing  till  the 
indictment  is 
tried. 
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'*  bill  was  thereupon  found  against  her  by  the 
**  Grand  Jury,  which,  by  a  wiit  of  certiorari, 
"  had  been  removed  into  the  Court  of  King's 
••  Bench." 

Phillimore  and  Dodson  for  the  husband. 


This  allegation  is  whoUy  inadmissible.  If 
the  testimony  of  the  witnesses  excepted  to  is 
capable  of  being  repelled,  it  must  be  by  the 
examination  of  Mr.  Oliveira,  particeps  criminis. 
The  contradictions,  in  general,  if  proved  as  laid 
would  be  unimportant :  they  would  not  estab- 
lish that  the  witnesses  had  sworn  wilfully  and 
corruptly.  The  fifth  article  is  extremely  objec- 
tionable. The  attempt  to  introduce  into  these 
courts  "  the  finding  of  a  true  bill"  is  quite  novel 
and  cannot  be  sustained.  The  introduction  even 
of  a  verdict  was  long  resisted.  That  a  true  bill 
was  found  only  shows  that  the  case  was  enti- 
tled to  a  further  investigation  ;  and  the  wit- 
nesses, examined  before  the  Grand  Jury,  must 
have  been  the  party  herself  and  Oliveira.  The 
admission  of  this  plea  will  add  to  the  expences 
which  the  husband  must  sustain  in  this  suit. 


The  King's  Advocate  and  Nicholl  contrA. 

The  husband's  allegation  was  not  specific  in 
its  averments :  and  if,  upon  a  plea  of  circum- 
stances laid  generally,  the  witnesses  depose 
to  particular  facts,  the  other  side  is  entitled  to 
plead  in  contradiction  of  those  particular  facts, 
as  soon  as  the  evidence  is  disclosed  ;  and  in  re- 
spect to  them  the  party  is  much  in  the  same 
state  after  publication  as  before.     There  is  no 
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reason  why  Mr.  Oliveira  should  not  be  exa- 
mined after  the  publication  of  the  evidence. 
To  reject  him,  as  a  witness,  would  be  to  assume 
the  guilt  of  Mrs.  Maclean, — which  is  the  issue 
to  be  tried.  The  conviction  on  an  indictment 
for  perjury  renders  a  witness  incompetent  in 
every  Court  of  Justice ;  it  is  not,  like  a  verdict 
against  the  particeps  criminis^  res  inter  alios 
acta.  That  an  indictment  has  been  preferred 
and  a  true  bill  found  (though  we  admit  that 
being  on  ex  parte  evidence  they  are  no  proof  of 
guilt)  are  properly  brought  to  the  notice  of  this 
Court :  for  if  upon  this  allegation,  the  hearing 
of  the  cause  be  not  postponed  till  the  indict- 
ment is  tried,  this  Court  may  pronounce  a  sen- 
tence on  evidence  which,  it  may  afterwards  be 
proved,  was  not  entitled  to  credit. 
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Judgment. 

Dr.  Lushington. 

In  order  to  form  a  correct  opinion  of  the  ad- 
missibility of  this  exceptive  allegation,  it  is 
necessary  to  consider  the  nature  of  the  cause 
and  the  steps  that  have  been  taken  in  it. 

The  commencement  of  these  proceedings  was 
a  citation  served,  at  the  instance  of  Mrs.  Mac- 
lean, upon  her  husband  in  a  suit  for  restitution 
of  conjugal  rights.  This  application  was  met 
by  the  husband  who  charged  his  wife  with  adul- 
tery, and,  in  an  allegation  responsive  to  her 
libel,  detailed  the  grounds  of  his  accusation. 
Upon  the  admission  of  that  allegation,  Mrs. 
Maclean  knew  the  nature  of  the  charges  against 
which  it  was  necessary  to  defend  herself;  she 
knew  that  she  was  charged  with  receiving,  in 
her  husband's  absence,  clandestine  visits  from 
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Dominic  Oliveira,  and  that  he  remained  with 
her  alone  from  an  hour  to  an  hour  and  a  half 
at  each  visit.  Mrs.  Maclean,  however,  left  bet 
case  to  the  defects,  if  any,  of  her  husband's 
plea,  offering  no  exculpatory  allegation,  and 
making  no  attempt  whatever  to  contradict  the 
misconduct  imputed  to  her,  till  after  the  pub- 
lication of  the  evidence.  If  it  had  been  Mrs. 
Maclean's  intention  to  have  examined  Mr. 
Oliveira  (the  alleged  paramour,  and  upon  whose 
testimony  almost  exclusively  this  exceptive 
plea,  if  allowed  to  go  to  proof,  is  avowedly  to 
be  sustained,)  she  should  have  done  that  upon 
an  allegation  specifically  denying  the  husband's 
charges. 

It  is  not  necessary  to  advert  to  the  general 
principles  which  guide  the  Ecclesiastical  Courts 
in  pleas  of  this  sort ;  but  it  is  well  established, 
that,   to  entitle  them  to   admission,    ^^falsUas 
"  cum    corruptione'   must  be   alleged ;    and  it 
must  also  be  set  forth,  to  the  satisfaction  of 
the  Court,  that  the  matters,  upon  which  the 
witnesses  are  to  be  contradicted,  are  material 
to  the  general  issue.    Although  sometimes  it 
may  be   essential  to  justice  to  try  collateral 
issues  in  a  cause,  yet  it  is  the  duty  of  a  Court 
to  avoid  them  unless  the  necessity  is  extremely 
clear.     Is  it  then  absolutely  necessary  for  the 
purposes  of  justice  that  this  plea  should  be 
admitted?     The  Court  will  not  disregard  the 
observation,   that  the  whole  expence  of  these 
proceedings  falls  upon  the  husband ;  but  that 
remark  must  give  way  to  higher  considera- 
tions ;  it  is  a  burden  incidental  to  the  marriage 
state. 
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It  is  alleged  that  Catherine  Hughes  has  de- 
posed falsely  in  respect  to  a  declaration :  but 
the  declaration  is  immaterial  to  the  issue ;  and 
if  the  plea,  on  this  point,  should  be  fully  es- 
tablished, it  would  not  prove  the  witness  guilty 
of  wilful  and  corrupt  perjury.     It  resolves  itself 
into  mistake  and  error  —  not  sufficiently  strin- 
gent to  be  of  importance.  I  admit  that  the  princi- 
ple, as  to  contradictory  evidence  of  particular 
facts  upon  a  general  plea,  is  truly  stated ;  but 
at  the  same  time,  if  pleas  were  to  be  extended 
so  as  to  include  all  particular  facts,  it  would 
lead  to  an  inconvenient  and  oppressive  length : 
it  is  sufficient  that  they  should  furnish  enough 
to  open  the  means  of  defence.    Here  no  plea 
in  exculpation  was   given   by  the  wife  prior 
to  publication ;  yet  she  now  alleges  that  she 
has  not  committed  adultery.    This  is  a  direct 
averment  which  should  have  been  brought  for- 
ward in  an  earlier  stage  of  these  proceedings, 
and  is  not  now  entitled  to  be  received. 

The  chief  matter  for  consideration  is  the  fifth 
article :  it  is  there  pleaded  that  a  true  bill  has 
been  found  against  Catherine  Hughes  for  perjury 
in  this  cause.  This  averment,  according  to  my 
present  recollection,  is  novel :  I  am  not  aware  of 
any  precedent  upon  the  point.  If  I  were  to 
admit  it,  to  what  sort  of  weight  would  the  proof 
of  it  be  entitled  ?  It  has  been  truly  observed, 
that  the  bill  was  found  on  ex-parte  evidence, 
without  any  opportunity  of  contradiction ;  and 
that  the  mere  finding  of  such  a  bill  was  not 
sufficient  to  extinguish  the  credit  of  a  witness. 
But  it  was  suggested  that  the  hearing  of  this 
cause  should  be  deferred  till  after  the  indictment 
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had  been  tried.     If  the  Court  were  to  yield  in 
this  instance,  the  same  means  of  delay  might 
be  resorted  to  in  every  cause.     It  would  be 
desirable,  for  the  purposes  of  considering  this 
matter,  to  ascertain  on  whose  testimony  the  bill 
was  found.     If  on  the  evidence  of  Mrs.  Maclean 
herself,  it  would  enable  her  to  be  a  witness  in 
her  Dwn  cause.     In  Thurtell  v.  Beaumont,  (a) 
a  verdict  had  been  given  for  the  plaintiff  to  the 
amount  of  certain  goods  sworn  by  his  brother 
to .  have  been  on  the  premises  at  the  time  they 
were  burnt  down.     A  new  trial  was  afterwards 
moved  for,  supported  by  an  affidavit  from  the 
defendant,  that  true  bills  had  been  found  against 
the  plaintiff's  brother  and  others  for  a  conspir- 
acy to  defraud  the  fire  office  in  this  very  matter : 
when  Park,  J.  said — "  I  find  many  applications 
"  for  new  trials  on  the  ground  of  bills  found  by 
"  the  grand  jury,  but  none  in  which  the  appli- 
"  cation   has  succeeded.     In  one  case,  where 
**  the  ground  of  the  motion  was,  that  a  bill  for 
*'  perjury  had  been  found  against  the  principal 
"  witnesses.  Lord  Mansfield  said,  that  the  grant- 
**  ing  the  rule  for  such  a  reason  would  have  a 
"  most  dangerous  tendency,  as  it  would  open  a 
"  door  for  constant  scenes  of  perjury,  and  tempt 
"  a  person  to  delay  execution  by  indicting  his 
"  adversary's  witnesses.     In  Warwick  v.  Bruce, 
''  (4  M.  &  S.  140.)  Lord  EUenborDugh  discharg- 
**  ed,   with  costs,  a  rule  to  stay  execution  till 
"  after  the  trial  of  an  indictment  against  the 
"  plaintiff's  witnesses  for  perjury ;  and  in  Bart- 
"  lett  V.  Pickersgill,   (4  East,  577.  n.)  in  Lord 


(a)  1  Bingh.  330. 
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"  Henley's  time,  a  plaintiff  having  petitioned 
"  for  leave  to  file  a  supplemental  bill,  because 
"  the  defendant  had,  on  the  evidence  of  the 
plaintiff,  been  indicted  and  convicted  for  per- 
jury on  his  answer  to  the  original  bill.  Lord 
Henley  dismissed  the  petition."  Another 
case  was  referred  to  by  Dallas,  C.  J.  in  support 
of  the  same  principle,  and  the  application  was 
refused. 

How,  then,  do  these  cases  apply  to  the  pre- 
sent ?  That  if  the  finding  a  true  bill,  or  the 
conviction  of  a  witness,  be  no  ground,  at  com- 
mon law,  for  a  new  trial,  nor,  in  equity,  for  a 
supplemental  bill,  they  cannot  avail  to  the  post- 
ponement of  the  hearing  of  a  cause  depending 
in  these  Courts.  I  do  not  say  that  a  plea> 
alleging  the  conviction  of  a  witness  of  perjury, 
would  in  no  case  be  admissible  ;  but  the  Court 
would  require  that  the  conviction  should  not 
have  proceeded  on  the  evidence  of  the  party  in 
the  suit,  or  of  the  alleged  particeps  criminis.  I 
reject  the  allegation. 

Allegation  rejected. 


1829. 

Hilary 

Term, 

1ft  Session. 


Maclean 

V. 

Maclean. 
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1328.  MORSE  V.  MORSE. 


Michaelmas 

te«m.  On  Admission  of  the  Libel. 


IstSeifioD. 


A  partj  oaimot  This  was  a  suit  of  Separation,  by  reason  of 
tonu  of  mT."  ^^  cruelty  and  adultery  of  the  husband.  The 
strameDt.  aniess  thirtv-first  artlclc  of  tiic  libcl  pleaded,  •*  that 

it  IS  deBirojred  ,      •^  _  -* 

orintiieposiei-  '^  ID  1822,  1823,  aud  1824,  and  more   parbca- 

'ITw^piJtj'^     "  ^^^'^y  ^^  *^^  ^^y*  when  any  thing  occurred  to 

**  prevent  his  (the  defendant)  being  much  alone 
"  with  A.  W.,  he  continually  passed  a  consi- 
"  derable  portion  of  his  time  in  writing  and 
'*  sending  love  letters  and  notes  of  a  very  amor 
"  tory  description  to,  and  receiving  similar 
**  letters  from  her,  &c. ;  such  love  letters  and 
"  notes  being  generally  conveyed  between  the 
"  parties  by  a  little  girl."  (a)  The  letters  were 
not  annexed  to  the  libel,  nor  was  it  pleaded  that 
they  were  not  in  the  possession  or  control  of  the 
wife.  The  admission  of  this  article  alone  was 
opposed. 

Per  Curiam. 
The  attention  of  the  Ck)urt  is  directed  to  the 
thirty-first  article  only;  and  the  objection  is, 
that  it  pleads  a  correspondence  between  the 
defendant  and  the  party  with  whom  he  is  charged 
to  have  committed  adultery.  The  general  cha- 
racter of  that  correspondence  is  set  forth,  but 
none  of  the  letters  are  exhibited.  The  libel 
does  not  allege  the  letters  to  be  in  the  husband's 

(a)  The  words  in  italics  were  directed  to  be  struck  out. 
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possession,  nor  that  any  one  has  seen  them 
and  is  acquainted  with  their  contents,  though 
somebody,  it  may  be  presumed,  would  be  ex- 
amined to  depose  in  support  of  the  article. 

It  is,  I  apprehend,  a  settled  rule,  that  a  party 
cannot  plead  the  contents  of  an  instrument, 
anless  it  is  destroyed,  or  in  the  possession  of 
the  adverse  party.  If  the  article  had  pleaded 
that  the  letters  were  in  the  husband's  posses- 
sion, or  that  any  one  had  seen  them,  and  could 
identify  the  handwriting,  I  should  have  allowed 
the  description  of  the  letters  to  stand,  and  ad- 
mitted the  article.  But,  in  the  absence  of  all 
such  averments,  I  must  direct  the  article  to  be 
reformed,  by  striking  out  the  epithets  attached 
to  the  letters :  and  I  am  the  more  inclined  to 
pursue  this  course,  because,  if  it  can  be  shown 
by  the  wife  that  her  husband  kept  up  a  constant 
correspondence  with  this  woman,  she  will  have 
ail  the  effect  from  that  proof,  that  the  article  in 
its  present  shape  could  supply. 

Libel  reformed. 


1828. 

Michaelmas 

Term. 
1  si  Session. 


Morse 

V, 

Morse. 


The  libel  being  admitted,  a  motion,  founded 
on  an  affidavit  that  the  husband  was  in  France, 
was  this  day  made  to  the  Court,  —that  it  would 
direct  a  list  of  the  witnesses,  intended  to  be 
examined  on  the  libel,  to  be  given  to  his  proctor, 
in  order  to  enable  him  to  communicate  with  his 
client  upon  the  interrogatories.  An  affidavit, 
on  the  part  of  the  wife,  (who  opposed  the  mo- 
tion) was  also  bribrc  the  Court. 

VOL.   II.  R   R 


4  th  Session. 

The  Coort  will 
not  depart  from 
its  regular  prac- 
tice, bjr  direct- 
ing a  list  of  wit- 
nesses to  be  de- 
livered,  some 
time  anterior  to 
their  prodoc- 
tinn,  to  the  other 
party,  residing 
voluntarilv  in 
France. 
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182B. 


Michaelmas 
Term, 

4tb  SeHMHi. 


MORfC 

p. 
Motse. 


Per  Curiam. 

This  is  an  application  to  order  the  proctor  for 
the  wife — the  party  proceeding — to  furnish  to 
the  adverse  proctor  a  list  of  witnesses,  some 
time  anterior  to  their  production.  The  general 
practice  is  quite  otherwise,  (a)  It  is  incumhent, 
therefore,  upon  the  husband,  to  show  some  good 
ground  for  so  unusual  an  application  ;  but  what 
does  the  affidavit  state  ?  ''  That  the  deponent 
''  received  a  communication  this  day,  and  also  a 
"  letter  last  week  from  Mr.  Morse  ;  and  to  the 
"  best  of  the  deponent's  knowledge,  informa- 
"  tion  and  belief,  he  (Morse)  is  at  the  present 
'*  time  residing  in  France."  The  charges  are 
said  to  be  serious,  and  to  run  through  several 
years  ;  and  that  it  is,  on  that  account,  the  more 
requisite  to  have  a  full  opportunity  of  preparing 
the  defence.  But  all  the  difficulty  arises  from 
the  absence  of  the  husband  himself:  the  whole 
matter  rests  upon  that  fact :  and  it  is  said  that 
he  did  not  quit  this  country  till  long  after  the 
institution  of  the  present  suit.  The  question, 
then,  is,  whether  a  mere  voluntary  absence  is 
a  sufficient  justification  for  the  Court  to  de- 
part from  its  ancient  practice,  and  at  the  same 
time  inflict  a  hardship  upon  the  wife — the 
complainant  —  in  the  postponement  of  her 
cause. 

In  matrimonial  suits,  the  power  of  the  G)urt 
is  in  personam.  The  Court  cannot  enforce  a 
decree  upon  a  party  who  is  out  of  the  kingdom. 
Here  the  absence  is  voluntary  ;  no  cause  is  as- 
signed for  it;  and  nothing  further  is  stated  to 


(a)  Oughton's  Ordo  Judiciorum,  tit.  80.     See  also  Ingram  v. 
Wyalt,  vol.  i.  94,  97. 
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induce  me  to  violate  an  established  rule  of  prac- 
tice. If  the  absence  were  occasioned  by  parti- 
cular circumstances, — from  illness  or  urgent 
business,  the  Ck)urt  might  then  be  induced  to 
afford  every  facility  for  the  proctor  to  commu- 
nicate with  his  party :  but  if  I  were  to  accede 
to  this  application,  it  would  occasion  great  in- 
convenience and  delay  to  the  wife,  not  only  in 
this,  but  in  every  succeeding  stage  of  her  cause. 
The  more  serious  the  charges,  the  more  proper 
it  is  that  the  husband  should  be  ready  and 
prompt  in  his  defence.  Without  looking  into 
the  counter-affidavit,  I  am  of  opinion  that  there 
is  no  sufficient  ground  before  me  to  sustain  this 
application. 

Motion  rejected. 


1828. 

Michaelmas 

Term, 

4tb  SesBiOD. 


Morse 

V, 

Morse. 


^         \ 
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THE     PAROCHIAL     SCHOOLMASTERS     OF      SCOT-  ^®^^- 


LAND    V.    FRASER    AND    OTHERS.  June  1 8th. 

This  was  an  appeal  from  the  Prerogative  Court  The  appeiunts 
of  Canterbury  in   the   case  of  Colvin  v.  Fra-  tic^cooTb^-'" 

apr    fa\  low)  being  de- 

"^'  V*J  soribed  in  the 

To  a  decree  (issued  at  the  instance  of  Mr.  commisaion  of 

•^  V  •  n  1   1         •  delegates  as 

Fraser,)  "  against  all  persons  m  general  having  *•  the  Parochial 

^*  ^1*  a1_  •i-aa'x1  •         Schoolmasters 

"  or  pretending  to  have  any  right,  title,  or  m-  ofsootund." 
*'  terest  under  or  by  virtue  of  the  alleged  will  JlXfo.'It^^Sfn'; 
"  and  codicil  of  John  Farquhar,  Esq.  the  party  »»»« absoiate 

,  -  *,  T  •/»  sppesrance  of 

"  deceased,   to  appear  and  see  proceedings  it  the  Respond- 
"  they  should  consider  it  for  their  interest  so  to  tbn  oaghrnit' 
"do,"  an  appearance   had  been  given  in  the  ^n the'^***Tnd 
court  below,  on  the  first  session  of  Hilary  Term,  that  the  appef. 
1828,  on  behalf  of  "  the  Parochial  Schoolmas-  a"bod/oorpo-^ 
« ters  throughout  Scotland;"  and  a  proctor  al-  l^^l^ta^ti^'' 
leged  them  to  be  the  residuary  legatees  named  t^eir  ooiieciive 
in  the  will  of  the  deceased,  and  prayed  an  an-  Administration 
swer  to  their  interest,  (b)     But  the  assignation,  ^d  nJ^ued'to 
to  answer  to  such  interest,  was  never  complied  grMM^bj^ol^ 
-with.  •*°i'  ^^  <>"«  ®^ 

^^  _  n  -w^    t  -the  parties. 

On  the  1st  of  February,  1828,  a  proxy  under 
the  hands  and  seals  often  parochial  schoolmas- 
ters of  the  county  of  Haddington ;  and,  on  the 
23rd  of  April,  similar  proxies  from  sixty-four  of 
the  parochial  schoolmasters  of  eleven  other 
Scotch  counties  were  filed  in  the  Prerogative^re- 

(a)  Ante,  26G. 

(6)  The  will  is  printed,  See  p.  267  et  seq.  noiis. 
VOL.  II.  S   S 
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OTHERS. 


1829.  gistry  ;  and  after  the  sentence  in  that  CJourt  a 
j^^Tisthl     petition  for  a  commission  of  appeal,  presented  to 

the  Lord  Chancellor  on  behalf  of  **  the  Parochial 

TERs  o^F^'scoT-  "  Schoolmastcrs  of  Scotland,"  was  granted ;  and, 
LAND  ^^  inhibition  having  been  served,  a  citation  dated 
fraser  and  on  the  5th  of  May  1829,  issued,  calling'  on  Mr. 
Fraser  and  the  other  next  of  kin  "  to  answer  to 
"  the  said  Parochial  Schoolmasters  in  their  cause 
**  of  appeal;  and  further  to  do  and  receive  as 
"  unto  law  and  justice  should  appertain ;  under 
**  pain  of  the  law  and  contempt  thereof,  at  the 
*'  promotion  of  the  said  parochial  schoolmasters." 

On  the  first  session  of  Easter  term,  the  8th 
of  May  1829,  appearances  were  given  for  the 
parties  cited  ;  a  proxy  on  the  part  of  John  Farqu- 
har  Fraser,  Esq.  was  exhibited,  and  the  proctor 
for  *'  the  Parochial  Schoolmasters"  was,  at  the 
prayer  of  the  adverse  party,  assigned  to  libel 
and  bring  in  his  appeal  next  court  and  to  ex- 
hibit a  proxy. 

On  the  second  session,  the  proctor  for  Mr. 
Fraser  alleged,  "  that  the  Parochial  School- 
''  masters  of  Scotland  were  not  a  body  corpo- 
'*  rate,  and  he  moved  theCon-delegafes  to  direct 
"the  appellants  to  give  security  for  the  costs  of 
**  the  appeal,  and  also  to  decree  letters  of  ad- 
*'  ministration  under  certain  limitations,  and 
**  pending  the  appeal,  to  be  granted  to  Mr.  Fra- 
"  ser  or  Edward  Vaughan  Williams,  Esq.  his 
"  nominee,  on  giving  justifying  security." 

These  applications  were  grounded  on  two 
affidavits  made  by  Mr.  Fraser :  the  first  con- 
cluded by  stating  in  substance,  "  that  in  con- 
*'  sequence  of  the  decrees  (issued  at  his  instance) 
'*  appearances  were  given  in  the  said  cause  on 
''  behalf  of  the  Parochial  Schoolmasters  of  Scot- 
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"  land,  as  interveners,  respectively  claiming  in-       i»29. 

"  terests  under  the  alleged  will,  (a)  that  on  the 

"  25th  of  February  last,  the  judge  of  the  Prero- 

"  gative  Court  pronounced  against  the  alleged  ter8^of\scot- 

"  will  and  codicil,  and  decreed  the  letters  of  ad-        ^''^^ 

"  ministration  to  be  re-delivered  out  to  this  de-  Eraser,  and 

,  ,  ,  .  OTHERS, 

"  ponent ;  that  the  present  appeal  was  mter- 
**  posed,  not  by  the  executor,  the  party  principal 
"  in  the  aforesaid  cause,  but  on  behalf  of  the 
"  Parochial  Schoolmasters  of  Scotland,  whose 
"  proctor  had  appeared  in  the  aforesaid  cause 
"as  an  intervener  on  their  behalf;  that  such 
"  Parochial  Schoolmasters  were  not,  as  he  had 
"  been  informed  and  believed,  a  body  corpo- 
"  rate,  and  that  he  verily  believed  that  every 
*'  individual  member  of  the  said  society  resided 
**  in  North  Britain,  and  out  of  the  jurisdiction 
"  of  this  court." 

The  second  affidavit,  in  order  to  move  for  an 
administration  pending  the  appeal  and  limited 
to  the  receipt  of  certain  rents  of  leasehold  pre- 
mises, interest  on  mortgages,  and  the  principal 
of  a  mortgage  (the  mortgagee  having  become 
a  bankrupt),  set  forth  circumstances  showing 
that  the  estate  was  incurring  great  risk  from 
the  want  of  a  personal  representative. 

On  these  applications  being  made  to  the  Court 
of  Con -delegates,  it  was  suggested  that  the  pe- 
tition to  the  Lord  Chancellor  was  on  behalf  of 
the  "Parochial  Schoolmasters  of  Scotland," 
and  not  in  the  names  of  certain  individuals  of 
that  body ;  that  the  commission,  inhibition,  and 
citation  all  followed  the  petition,  but  that  it 
now  appeared  that  the  "  Parochial  Schoolmas- 

(«)  Ante,  292. 

s  s  2 
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1829. 


Jane  I8th. 


V. 

Fraser  and 

OTHERS. 


ters"  were  not  a  body  corporate,  (a)  and* under 
these  circumstances  a  very  considerable  doubt 

arose,  whether  (even  admitting,  that  as  indivi- 

TERs  OF  Scot-  duals,  they  had  a  sufficient  interest)  they  had 

^'^"'^  collectively  s,  persona  standi  for  prosecuting  the 
appeal,  and  whether  the  inhibition  ought  not 
forthwith  to  be  relaxed. 

The  counsel  for  the  schoolmasters  contended, 
that  even  if  they  had  not  a  right  to  appeal  in 
their  collective  capacity,  the  persons  who  exe- 
cuted the  proxies  were  entitled  to  proceed  as 
individuals ;  that  they  had  originally  appeared 
in  conformity  to  a  decree  to  see  proceedings 
issued  at  the  instance  of  the  next  of  kin,  that 
the  objection  was  now  taken  too  late,  as  their 
interest  had  been  admitted  in  the  court  below, 
both  by  the  judge  and  by  the  adverse  party  in 
consenting  to  their  intervention  and  to  their 
being  heard  by  counsel ;  and  further,  that  if  the 
objection  could  be  taken  at  all  in  this  court,  it 
ought  to  have  formed  the  ground  for  an  ap- 
pearance under  protest  to  the  inhibition. 

The  counsel  for  the  next  of  kin  contended, 
that  the  formal  instruments,  viz.  the  petition, 
commission,  inhibition,  and  citation,  showed  that 
the  appeal  was  prosecuted  on  behalf  of  the 
body  and  not  of  individuals  of  the  body,  and 
that  this  rendering  all  the  proceedings  vicious, 
the  present  objection  was  fatal.  They  denied 
that  the  interest  of  the  Schoolmasters  had  been 
admitted  in  the  court  below ;  for  that,  on  the 
contrary,   all  questions  respecting   their  right 

(a)  Quctre,  whether  if  a  body  corporate,  the  appearance  ^ 
given  was  good.  It  ought  to  have  been  byA.B.  Syndic  of 
the  Parochial  Schoolmasters  of  Scotland.  Oughton,  tit.  13.(D') 


Jane  18tb. 
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had  been  specially  reserved  by  the  court ;  (a)       i«29. 
and  beyond  that,  as  it  now  appeared  on  the 
face  of  the  proceedings,  that  they  were  not  a 
body  coporate,  the  court  was  bound  ex  officio,  ters  o^*^scot- 
to   notice  the   fact,    even   if  the   parties   were        "-^^^ 
barred  from  raising  the  objection,  owing  either   fbaser  and 
to  their   having   appeared   absolutely  and  not 
under  protest,  or  to  any  other  cause. 

The  Con-delegates  referred  the  consideration 
of  this  question  and  of  the  two  affidavits  to  the 
whole  commission ;  but  on  the  3rd  of  June, 
the  motion  for  the  limited  administration  being 
renewed,  they  decreed  it  (the  other  parties  not 
opposing  the  same)  to  Mr.  Fraser,  limited  as 
specified  in  the  affidavit,  and  until  the  hear- 
ing of  the  matters  referred  to  the  whole  com- 
mission, or  until  some  further  order. 

The  Judges  Delegate  were :  — Mr.  J.  Bay  ley, 
Mr.  J.  Park,  Mr.  Baron  Garrow,  Drs.  Arnold, 
Gostling,  Blake,  Haggard,  Chapman. 

The  cause  was  called  on  for  hearing  before 
the  whole  commission  on  the  18th  of  June, 
when  the  counsel  for  the  appellants  declared 
that  their  parties  proceeded  no  further  in  the 
appeal. 

The  limited  administration,  granted  on  the 
third  of  June,  was  then  brought  in  ;  and  the 
court  decreed  the  inhibition  to  be  relaxed. 

Mr.  Brougham  and  Dr.  Addanis,  counsel  for 
the  Appellants. 

Dr.  Phillimorey  Dr.  LushingtoUy  and  Mr. 
E.  V.  Williams,  counsel  for  the  Respondents. 

(a)  Sec  ante,  292.  noiit. 
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j„/^®^;,^  Hamerton  V.  Hamerton. 

inasDitforse-      This  was  an  aDDcal  prosecuted  on  the  part 

paration  bvrea-  •'■  *  ^^      * 

son  of  the  wife's  of  thc  wlfc,  from  thc  Ajchcs  Court  of  Canter- 
the^ar^mentV  buFy  ;  (a)  and  the  praesertim  of  the  appeal  was, 
cioseraodaftcr  ''  ^^at  thc  Judgc  had,  ou  the  third  session  of 
uiecoortba.     **  HilaFv  Term,  1829,  rescinded  the  conclusion 

delirered  its  .         •^  ■■       •  i  -i  /• 

opinion,  that,  "  01  thc  causc,  aud  given  leave  to  the  proctor  of 
lnd"faspicfo*aV  ''  William  Mcdows  Hamerton,  to  bring  in  a 
Tecn^aduuty    '*  ccrtaiu    allegation    theretofore  by   him   ten- 

had  not  been,        "  dcred." 

tit  exercise  of        Thc  allegation  was   immediately,   upon   the 

discretion  to  re-  •  r  i_j.*a^i_  'a. 

scind  the  con-    samc  scssiou,  brought  into  the  registry. 

pn"  po";  oTad-''       After  the  usual  proceedings  in  the  Court  of 

milting  an  aiie-  Dclcffates,  thc  causc  stood  assigned  for  infor- 
mation pleading  ,  ^  .  ■■     /•  i  "l    i 

further  matter  luations  aud  scntencc  beiore  the  whole  com- 
IVe'l^gum/*"*  mission  {b) ;  and  now  came  on  for  argument. 

The  King^s  Advocate^  Mr.  W.  E.  Taunton, 
and  Dr.  Addams,  for  the  Appellant. 

There  is  no  principle  of  justice  and  of  com- 
mon sense  by  which  judges  are  more  invariably 
governed  than  an  extreme  jealousy  of  admitting 
cases  to  be  amended  by  supplemental  evidence. 
In  eveiy  case,  whether  criminal  or  civil,  whe- 
ther to  be  decided  by  a  judge  in  a  court  of 
equity,  or  by  a  jury,  if  a  cause  is  suffered  to 
be  opened  for  the  purpose  of  being  instructed 
with  fresh  proofs,  it  leads  necessarily  to  conse- 
quences of  a  most  dangerous  and  of  obvious 
tendency.  Suppose,  for  instance,  an  action  for 
criminal   conversation,    would   a    judge,    while 

(a)  Ante,  pp.  0  and  24. 

(6)Thcjnclges  under  this  commission  were  : — Mr.  Justice  Bur- 
rough,  Mr.  Baron  llullock,  Drs.  Arnold,  Chapman,  and  Curteisi. 
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charging  the  jury,  stop  the  cause  and  unable 
the  party  to  call  fresh  evidence  ? 

Surnmgh  J.  No ;  but  the  plaintiff  would  be 
nonsuited  ;  and  could  then  bring  a  fresh  action. 

Argument  resumed. — Some  dates  and  facts  are 
important.  The  suit  was  instituted  in  April 
1827 ;  and  the  libel  admitted  on  the  second  of 
August.  Upon  the  appeal  to  the  Arches  Court, 
additional  articles  to  the  libel  were,  on  the  first 
of  March  1828,  admitted  (a) ;  and,  on  the  third 
of  May,  further  additional  articles  were  also, 
upon  Major  Hamerton's  petition,  admitted.  (6) 
Twenty-nine  witnesses  were  examined  upon 
the  libel  and  additional  articles ;  and,  after  ar- 
gument, the  Court  was  of  opinion  that  the  evi- 
dence did  not  sustain  the  imputation  charged 
against  Mrs.  Hamerton ;  but  that  it  did  estab- 
lish against  her  a  case  of  great  impropriety  and 

(a)  These  additional  articles  merely  contained  a  more  full 
and  formal  pleading  of  the  marriage  of  the  parties. 

(6)  The  further  additional  articles  plead  as  follows  : — 1st, 
**That  shortly  after  Isabella  Frances  Hamerton  quitted  the 
**  house  of  William  Medows  Hamerton  (as  pleaded  in  the  19th 
**  article  of  the  libel)  she  went  to  Tours  in  the  South  of  France, 
^*  where  she  continued  to  reside  with  her  mother,  until  in  or 
**  about  the  latter  end  of  January,  or  beginning  of  February 
**  1828,  when  she  removed  to  Paris  where  she  is  now  residing- 
''That  John  Bushc,  whose  name  is  frequently  mentioned  in  the 
**  libel,  is  also  residing  at  Paris  ;  that  since  the  arrival  of  Mrs. 
"  Hamerton  in  that  city,  Bushe  and  Mrs.  Hamerton  have  car- 
''  ried  on,  and  still  continue  to  carry  on  their  adulterous  inter- 
*'  course :  that  they  have  during  such  time  frequently  called 
**  and  still  continue  to  call  upon  each  other  at  their  respective 
**  lodgings,  and  have  remained,  and  frequently  do  remain  alone 
**  together  therein  for  considerable  spaces  of  time,  during  which 
"  times  they  have  frequently  had  and  continue  to  have  the  car- 
**  oal  use  and  knowledge  of  each  other's  bodies,  whereby  she, 
"  the  said  I.  F.  Hamerton,  has  committed,  and  still  continues 
•*  to  commit  adultery." 


1829. 


Julj  lltb. 
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^^*'^^'       culpability  (a)  ;  and  this  we  do  not  deny.     The 
joiy  utb.     Court,  then,  had  expressed  its  opinion ;  and  no- 
ha^erton    ^^^^S  w^^  wanted  but  a  ratification  of  that  opi- 
V.         nion  by  a  formal  sentence  of  the  dismissal  of 
the  wife.     The  proceedings,   then,  show,  that 
Major  Hamerton  has  been  allowed  ample  op- 
portunity of  proving  his  case  :  and  there  is  no 
appeal,  on  his  behalf,  as  to  whether  the  evi- 
dence was,  or  was  not,  sufficient  to  support  the 
charge ;  but  the  only  question  respects  the  dis- 
cretion exercised  by  the  Court,  in  abstaining 
from  a  dismissal  of  the  wife,  and  in  rescinding 
the  conclusion  of  the  cause. 

The  decree  or  order,  from  which  we  appeal, 
is  a  departure  from  all  principle ;  it  is  unsup- 
ported by  precedent,  and  it  operates  with  ex- 
treme hardship  and  injustice  towards  the  wife. 
The  suit  had  been  going  on  for  two  years,  abun- 
dant time  had  been  allowed  for  establishing 
the  husband's  case  by  a  proof  of  his  libel ;  he 
was  not  taken  by  surprize,  and  his  prayer  for 
the  publication  of  the  evidence  showed  that  he 
was  satisfied  and  content  to  rest  his  case  upon 
the  result  of  the  depositions,  as  they  then  stood, 
without  examining  a  second  witness  to  sustain 
his  further  additional  articles,  nor  applying  for 
further  time  for  that  purpose.  Upon  the  evi- 
dence, the  Dean  of  the  Arches  inclined  to  the 
opinion  that  the  case  was  not  proved,  and  at  his 
suggestion,  the  cause  stood  over,  either  for  new 
proof  upon  the  old  plea,  or  for  a  new  plea. 

The  allegation,  that  has  in  consequence  of 
this  decree  been  given  in,  was  not  seen  by  the 
Court  of  Arches,  and  we  have  declined  to  re- 

(a)  In  the  report  of  the  judgment  in  this  case,  in  the  Arches, 
(supra,  p.  24,  line  9,)  for  *'  criminality,"  read  "  culpability." 
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ceive  it ;  we  have  not,  therefore,  legally  seen  it ;       1829. 
and  we  much  doubt  whether  it  ought  properly     j^ITuib. 
to  have  been  printed  and  annexed  to  the  papers 
before  the  court.    If  we  had  seen  the  allegation 
it  might  have  subjected  us  to  this  remark,  that 
we  opposed  the  order  of  the  court  from  a  con- 
viction that  we  could  not  resist  the  fr^sh  charges ; 
but  we  appeal  on  the  ground  of  the  order  being 
novel,  irregular,  and  leading  to  fraud,  strata- 
gem, and  subornation  of  perjury.     In  ordinary 
course,  Mrs.  Hamerton  ought  to  have  been  dis- 
missed ;   and   there   is   no  instance  of  further 
time  being  allowed  for  the  production  of  addi- 
tional evidence,  unless  there  is  proof  of  a  corpus 
delicti.     Admitting,  therefore,  that  the  conclu- 
sion of  a  cause   may  be  rescinded  in  certain 
cases,  it  must  be  done  in  the  exercise  of  a  good 
and  sound  discretion,  guided  by  principle  and 
by  precedent.     But  no  case,  we  conceive,  can 
be  cited  that  resembles  the  present. 

The  ecclesiastical  law,  it  is  well  known,  de- 
mands for  full  proof  the  testimony  of  two  wit- 
nesses ;  but  suppose  a  case  of  this  nature,  in 
which,  on  the  evidence  of  one  witness,  the  court 
is  morally  (for  judicially  it  cannot  be)  satisfied 
of  the  guilt  of  the  party  charged :  in  such  a 
case,  we  apprehend,  the  conclusion  may  pro- 
perly be  rescinded  for  further  proof.  Such  was 
Searle  v.  Price  ;  (a)  in  its  character  and  circum- 
stances differing  widely  from  the  present.  For 
that  was  a  suit  of  nullity  of  marriage,  where  the 
interests  of  third  parties  are  affected  ;  not  so  in 
suits  of  adultery ;  and  the  defect  was  in  the  proof 
of  identity.  In  Middleton  v.  Middleton,  (ft)  the 
Court  had  not  arrived  at  a  knowledge  of  the 

(tt)  2  Consistory  Reports,  191.      (6)  Supplement,  infra,  p.  134. 
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1829.  evidence;  the  cause  was   not  absolutely  con- 

juij  iiib.  eluded  :  there  the  wife  was  not  proved  innocent, 

here  her  guilt  is  disproved,  and  notice  is  now 

V.  given  to  the  husband  what  defect  is  to  be  re- 

AMERTOM.  jjjQy^^j^  ^^^  what  further  evidence  is  required. 

In  Donellan  v.  Donellan,  (a)  a  criminal  con- 
nexion between  a  man  and  a  woman  was  proved ; 
the  circumstances  established  would  have  sa- 
tisfied a  court  of  common  law,  and  were  suffi- 
cient to  impress  any  mind  with  a  moral  convic- 
tion of  the  guilt  of  the  wife ;  but  there  was  no 
proof  of  her  identity,  and  the  only  question  was, 
whether  the  woman  in  the  lodgings  was  the 
party  in  the  cause. 

Hullock  B.  There  was  only  evidence  of  a 
woman  in  bed  :  the  corpus  delicti  could  not  be 
established  without  the  identity.  It  might  be 
another  woman. 

Argument  resumed. 

A  corpus  delicti  was,  in  that  case,  sufficiently 
in  evidence  before  the  court.  And  in  all  the 
suits  of  adultery  in  which  the  conclusion  of  the 
cause  has  been  rescinded  for  the  purposes  of 
identity,  a  proof  of  guilt  has  existed.  Cargill 
V.  Spence,{ft)  and  Henley  and  Dudderidgev. 
Morrison,  (c)  only  show  that  the  conclusion  of 
the  cause  may  be  rescinded  in  order  to  prove 
identity.  Are  there  any  special  reasons  for 
giving  the  permission  of  pleading  de  novo  in 
this  case  ?  Is  there  any  precedent  to  warrant 
it  ?  The  cause  was  not  conducted  wholly  in  a 
provincial  court.  To  affirm  the  decree  would 
be  to  go  further  than  is  recognized  by  practice ; 

(a)  Supplement^  infra,  p.  144.  (b)  Ibid.  p.  146. 

(c)  Ibid.  p.  147. 
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and   if  the  discretion  is  pronounced  to  have       ^®2^- 
been  soundly  exercised  in  this  case,  the  court     jaij  luh. 
will  warrant  a  similar  discretion  in  every  diocesan    jj^^;^^^^ 
jurisdiction.      The   great  danger  of  affirming    ^    v 
such  a  decree  is,  the  inducement  it  furnishes  to 
parties  to  suborn  witnesses,  in  order  to  recon- 
cile contradictions  in  the  evidence  that  before 
existed ;  because  the  Judge  points  out  the  par- 
ticular  parts  where  the  cause  is   defective  in 
proof.     A  reversal  of  this  decree  will  be  no  hard- 
ship nor  injustice  to  the  husband. 

Mr.  Campbell^  Dr.  Lushington,  and  Dr.  Dod- 
soriy  for  the  Respondent. 

It  is  not  disputed,  that  the  ecclesiastical 
court  can  rescind  the  conclusion  of  a  cause ; 
and  if  it  were,  the  cases  that  have  been  cited," 
would  remove  all  doubt  upon  that  point,  and 
show  it  to  be  an  acknowledged  and  established 
practice.  The  cases  lead,  necessarily,  to  an 
affirmance  of  the  decree  of  the  Court  of  Arches, 
and  to  a  dismissal  of  the  appeal.  There  is 
little  or  no  analogy  between  the  practice  of  the 
common  and  civil  law  courts.  In  the  ecclesias- 
tical courts,  on  an  appeal,  a  fresh  allegation 
may  be  introduced,  and  fresh  proofs  in  support 
of  it.  A  recent  instance  shows,  that  even  in 
Westminster  Hall,  a  rescinding  of  the  conclu- 
sion of  a  cause  is  not  unknown.  Upon  a  rule 
last  term,  to  show  cause  why  a  mandamus  should 
not  issue  to  admit  a  parish  clerk,  Mr.  W.  E. 
Taunton  showed  cause  on  affidavits,  (and  the 
affidavits  being  filed,  the  cause  is  concluded 
against  a  party) ;  when  the  counsel  {a)  on  the 

(a)  Mr.  Campbell. 
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1820.      other  side  suggested,  on  motion,  that  a  difficulty 
jdJTith!     might  be  cleared  up  by  further  affidavits  ;  and 
the  court  granted  the  motion. 

It  has  been  argued  in  this  case,  that  the  de- 
hamerton.    ^j.^^  jjq^  under  consideration,  was  not  the  result 

of  a  sound  discretion  :  the  practice,  however, 
has  been  perfectly  recognized  ;  and  the  autho- 
rities cited  on  the  other  side,  go  further  than 
what  is  necessary  for  the  decision  of  the  present 
case.  The  only  distinction  between  this  case 
and  Searle  v.  Price  is,  that  the  suit  was  there 
for  nullity  of  marriage,  a  more  severe  and  strict 
proceeding  than  the  present,  because  in  that 
the  issue  would  be  bastardized,  if  the  suit  were 
sustained ;  whereas,  in  suits  of  adultery,  if  the 
separation  is  pronounced  for,  the  status  of  the 
children  remains  the  same.  In  Middleton  v. 
Middleton,  at  the  time  the  rescinding  was  per- 
mitted, the  stage  of  the  cause  was  tantamount 
to  the  conclusion  of  the  cause.  "  The  parties 
*'  had  renounced  all  further  allegations  unless 
•'  exceptive,  which  undoubtedly  is  the  virtual 
•'  conclusion  of  the  principal  cause,  as  far  as 
''  the  rights  of  parties  extend."  Indeed,  every 
word  in  Middleton  v.  Middleton,  that  fell  both 
from  Lord  Stowell  and  Sir  William  Wynne,  is 
important  in  its  bearing  upon  this  case.  There 
the  new  matter  was  to  be  *'  explanatory  of  much 
"  obscurity  which  appeared  to  hang  over  the 
*'  cause  on  the  face  of  the  libel ;"  and  the  ob- 
ject of  our  allegation  is  to  show,  that  a  direct 
correspondence  was  carried  on  between  Mrs. 
Hamerton  and  her  alleged  paramour. 

After  examining  at  length  the  cases  com- 
mented upon  by  the  counsel  for  the  appellant, 
and  citing  the  observation  of  Lord  Stowell  as 
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to  the  great  and  incurable  grievance,  in  the  ec-       1B29. 
clesiastical  courts,  that  parties  may  appeal  from     jlaTutb. 
every  step,  and  that  causes,  by  the  occupation  ' 
of  the  Court  of  Delegates,  may  be  hung  up  long    """». 
before  an  interlocutory  decree  can  be  pronounc-    hamebton. 
ed,  the  counsel  for  the  Respondent  continued : — 
The  argument,  drawn  from  a  fear  of  stratagem 
and  subornation  of   perjury,   would   apply   to 
every  case,  under  all  circumstances,  in  which 
the  conclusion  of  the  cause  was  rescinded  :  it 
would  equally  apply  to  the  cases  of  Middleton, 
and  of  Donellan,  as  to  this.     But  wherever  the 
Court,  in  its  sound  and  legal  discretion,  grants 
such  a  permission,  it  always  watches,  with  the 
greatest  vigilance,  the  evidence  that  may  thus 
be  introduced. 

It  was  said  that  the  inclination  of  the  opinion 
of  the  learned  Judge  of  the  Court  of  Arches  was 
in  favor  of  Mrs.  Hamerton ;  and  that  she  was 
entitled  to  have  been  dismissed  from  the  suit ; 
but  still  it  has  been  admitted  to  day  that 
her  conduct  was  highly  blameable;  and,  as 
it  may  be  presumed  that  the  court  of  appeal 
has  read  the  evidence  taken  in  the  cause,  we 
may  confidently  assert  that  the  case,  estab- 
lished against  Mrs.  Hamerton,  is  so  pregnant 
with  suspicion,  that  it  is  all  but  proved  ;  and 
8ufl5ciently  so,  at  all  events,  to  allow  of  the 
exercise  of  that  discretion  which,  it  is  not  de- 
nied, belongs  to  the  ecclesiastical  court.  The 
inferences  from  the  letters,  annexed  to  the  libel, 
are  so  strong,  that  they  cannot  fail  to  have  a 
considerable  influence  upon  the  mind  of  any 
one  who  reads  them :  the  letters  are  such  as 
would  satisfy  a  jury  of  the  truth  of  the  charges 
laid  in  the  libel.     To  avoid  debateable  ground. 
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1829. 


Joljlltb. 


Hamerton 


t>. 
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we  abstain  from  adverting  to  the  allegation  that 
now  stands  upon  admission,  and  is  printed  in 
the  process,  since  some  objection  has  been  made 
to  its  introduction  into  the  cause  ;  but  confining 
ourselves  to  the  affidavits,  which  clearly  were 
before  the  court  below,  and  which  refer  to  the 
allegation,  it  cannot  be  doubted  that  the  aver- 
ments, if  proved,  coupled  with  the  previous 
circumstances,  are  most  stringent,  and  fully 
justify  the  decree  of  the  Court  of  Arches. 


The  Court  pronounced  against  the  appeal, 
and  in  favor  of  the  order  or  decree  appealed 
from,  and  remitted  the  cause. 


July  16tb. 


Skeffington  v.  White. 


An  Administra-  m  *     *        11  i_        *  n 

iiondebomsnon,      This  was  originallv  a  cause  or  business  of 
granted  in  1827,  citiuff  Hcnry  Johu  Whitc  ''  to  appear  and  brine: 

of  an  intestale  .       ^  1  ,  .1  .  !•     1        t^ 

wbodiedin  "  mto  and  leave  in  the  registry  ot  the  Preroga- 
aasign  T\eLe^  "  tivc  Court  of  Canterbury,  the  letters  of  admi- 
Sol^.e^t^d7n  "  nistration  of  the  goods,  chattels,  and  credits 
ihe^dcceased'a  '<  of  Tliomas  Hubbcrt  deceased,  left  unadmi- 
oniy  niorigaged  "  nistcrcd  by  Alexander  Hubbert,  whilst  living, 
gbd  creduor  *'  a  crcditor  of  the  deceased,  and  limited  so  far 
(ihiotwM*'"  "  as  concerned  all  the  right,  title,  and  interest 
granted  on  the  "  of  Thomas  Hubbcrt  in  and  to  several  pieces 

renunciation  of  1         /•  -i  1 

ibe  next  of  kin  "  or  parccls  01  grouud,  messuages,  warehouses, 
JbedeatHnd  '*  buildiugs,  hereditaments,  and  premises  with 
b^'soG)*?!*^*^  "the  appurtenances,  situate  in  the  parish  of 
vokedjihenext  *«  Saiut  Mary  Magdalcu,  Bermondsey,  Surrey, 
time  being  (in  *'  describcd  and  comprised  in  certain  indentures 
beneBciilin!     *'  of  Icasc  bearing  date  the  23rd  of  June  1788, 

terest  in  tbe 

deceased's  eatate  was  vested)  not  baying  been^ cited  wben  tbe  limited  grant  was  made,  and  tbere 
being  a  saggestion  tbat  socb  grant  was  sarreptitionsly  obtained,  and  tbat  tbere  was  a  sarplos  be- 
longing to  tbe  deceased's  estate. 
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**and  7th  of  March  1791,  and  the  residue  and      is^o. 

**  remainder  of  the  terms  of  years  therein  grant-     j^jTietb. 

"  ed,  (a)  and  all  benefit  and  advantaere  to  be  „    — 

**  had,   received,  and  taken  therefrom,  but  no      _  v. 

**  further  or  otherwise,  theretofore  granted  by 

"  the  court  to  Henry  John  White,  as  a  person 

"  for  that  purpose  named  by  and  on  the  part  of 

"  William  Davis,  Benjamin  Shaw,  Sir  Charles 

**  Flower,  and  John  Green  ;  and  to  show  cause 

"  why  the  same  should  not  be  revoked  and  de- 

"  clared  null  and  void."  (b) 

(a)  The  lease  of  the  23id  of  June  1788,  was  for  the  term  of 
seventy-nine  years.  The  demises  under  the  lease  of  the  7th 
of  March  1791,  were  for  various  terms;  some  had  expired, 
and  the  longest  term  was  for  forty- eight  years.  These  leases 
were  stated  on  the  part  of  Sir  L.  Skeffington,  to  be  of  consi- 
derable value. 

(6)  Previous  to  the  grant  of  limited  administration,  two 
affidavits,  the  substance  of  which  was  as  follows,  were 
filed :  — 

John  Oreen  of  Blackheath,  Esq.  made  oath,  **  that  he  is  one 
"  of  the  parties  on  behalf  of  whom  application  has  been  made 
**  for  administration  of  the  effects  of  Thomas  Hubbert  de- 
**  ceased,  limited  to  all  the  deceased^s  estate  and  interest  in 
**  certain  hereditaments  and  premises  (as  comprised  in  the  two 
**  above  mentioned  leases)  :  that  by  indenture  dated  the  23rd 
**  of  June  1818,  the  freehold  and  inheritance  of  the  said  here- 
*'  ditaments  and  premises  became  vested  in  the  deponent, 
"  together  with  W.Davis,  A.  Jordaine,  B.  Shaw,  and  Sir  C. 
'*  Flower,  subject  to  the  said  two  indentures  of  lease  and  three 
**  annuities  of  115/.,  125/.,  and  420/.  thereon  charged,  and  in 
**  manner  therein  mentioned  ;  the  two  former  annuities  being 
**  payable  to  Leonora  Logic,  widow,  and  the  latter  to  Ara- 
"  bella  Spriggs,  widow ;  that  the  said  indenture  of  lease 
**  dated  the  23rd  of  June  1788,  with  other  title  deeds  relating 
"  to  the  said  hereditaments  and  premises,  has  been  in  the 
**  possession  of  the  deponent  and  said  other  parties  or  their 
**  agents  from  1807 ;  and  the  said  indenture  of  lease,  dated 
''  the  7th  of  March  1791,  from  1824  to  the  present  time ;  and 
''  he  and  they  have  been  in  the  possession  and  in  the  receipt 
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1829.  To  this  decree  an  appearance,  under  protest, 

J^I^Teth.     was  given  for  Mr.  White ;  and  on  the  by-day 

Skefpington  i<  Qf  iijg  xevL\a  of  the  said  premises,  and  have  paid  and  dis- 
White.  "  charged  the  taxes,  rates,  and  other  out-goings  from  1818  to 
''  the  present  time ;  and  the  said  several  annuities  have  been 
**  from  time  to  time  paid  by  the  deponent  until  their  determina- 
**  tion  on  the  death  of  the  said  annuitants  respectively ;  Mrs. 
**  Logic  having  died  in  1821,  and  Mrs.  Spriggs  in  1824 ;  that 
'<  the  said  A.  Jordaine  is  dead,  and  that  B.  Shaw«  is  his  sar- 
**  viving  executor ;  that  he  (the  deponent)  verily  believes,  that 
"  certain  original  indentures  dated  the  31st  of  December  1790, 
"  the  27th  of  September  1802,  and  6th  of  September  1805,  (re< 
**  ferred  to  in  the  proceedings  with  respect  to  the  grant  of  thelimit- 
"  ed  administration),  are  so  lost  or  mislaid  that  they  cannot  now 
"  be  found,  and  that  there  are  not  any  more  authentic  copies  in 
"  the  possessiou  of  the  deponent,  or  of  the  said  other  parties,  or 
"  their  agents,  than  those  produced.  That  in  respect  to  a  certain 
"  original  deed  poll,  dated  the  31  st  of  January  1805,  referred  to> 
''  and  to  be  produced,  and  appearing  cancelled,  the  same  is  now 
"  in  the  same  plight  and  condition  as  when  it  came  into  hii 
''  possession  with  the  other  title  deeds  as  aforesaid :  and 
"  lastly,  that  he  has  been  legally  advised,  that  the  said  ad- 
"  ministration  of  the  unadministered  effects  of  Thomas  Hub- 
''  bert  deceased,  should  be  granted  to  a  nominee  of  the  de- 
"  ponent,  and  the  aforesaid  other  parties,  by  reason  that  socfa 
"  grant  of  administration  to  them  or  either  of  them,  migbt 
"  operate  in  law  as  'a  merger  of  the  aforesaid  leases,  and  be 
"  thereby  rendered  of  no  effect." 

Joieph  Jones,  of  Bermondsey  Wall,  made  oath  : — **  That  in 
'*  1700,  he  entered  into  the  employment  of  Thomas  Rowcroft, 
*^  then  a  London  merchant,  and  he_continued  in  such  employ- 
**  ment  until  1818;  that  when  he  so  entered  into  the  said  ser- 
*'  vice  he,  Rowcroft,  was  in  the  possession  and  occupatioo  of 
*'  certain  premises  and  warehouses  situate  in  Cherry  Garden, 
*'  Bermondsey,  and  deponent  was  employed  to  superintend 
"  and  take  care  of  the  same,  and  which  hereditaments  and 
**  premises  are,  as  deponent  verily  believes,  the  same  con- 
**  cerning  which  an  application  is  bow  making  to  this  court 
**  for  administration  of  the  unadministered  effects  of  Thomas 
'*  Hubbert,  to  be  granted  under  certain  limitations^  as  to  the 
*'  interest  which  he,  the  deceased,  had  in  the  same :  that  Row* 
'*  croft  continued  in  possession  of,  and  had  the  sole  and  ex* 


HIGH    COUKT    OF     DELEGATES.  62J) 

after  Trinity  term,  1828,  the  cause  having  been  ^^•^- 

argued  on  the  statements  contained  in  the  act  joi^  loii,. 

on  petition,  and  on  the  affidavits,  the  Court  re-  skefTtmjton 

jected  the  petition  of  Sir  Lumley  Skeffington,  y^-^^l^^^ 
and  condemned  him  in  costs,  (a) 

From  this  sentence  an  appeal  was  prosecuted 
to  the  High  Court  of  Delegates ;  and  after  the 
usual  formal  steps  the  cause  came  on  for  argu- 
ment at  Serjeant's  Inn,  before  the  whole  Com- 
mission, consisting  of  Mr.  Justice  Bayley,  Mr. 
Baron  Garrow,  Dr.  Daubeny,  Dr.  Blake,  and 
Dr.  Pickard. 

The  allegations  in  the  act  on  petition  and  in 
the  affidavits,  may  be  sufficiently  collected  from 
the  judgment  of  the  court  below,  and  from  the 
arguments  of  counsel  in  the  court  of  Appeal. 

Dodsofi  and  Haggard  for  the  Respondents. 

The  first  point  is,  whether  Sir  Lumley  Skef- 
fington, the  appellant,  is  entitled  to  call  in  the 
administration :  he  has  no  beneficial  interest 
in  the  property  in  question ;  and  all  acts  done 
under  the  administration  granted  to  Alexander 
Hubbert,  the  general  administrator,  are  valid. 
Upon  the  death  of  Thomas  Hubbert,  who  died 

• 

''  clusire  managemeDt  and  control  of  the  said  hereditaments 
*'  and  premises,  and,  as  deponent  believes,  was  in  possession 
*'  of  certain  leases  therein  granted,  and  also  in  the  sole  receipt 
''of  the  rents  and  profits  thereof  from  1790  to  1818;  and, 
during  the  whole  of  that  period,  paid  all  rates,  taxes,  as- 
sessments, and  outgoings  whatsoever  chargeable  thereupon, 
"  and  until  the  said  premises  were  in  the  latter  year  conveyed 
"  by  Rowcroft  to  Davis,  A.  Jordaine,  B.  Shaw,  Sir  C.  Flower, 
"and  J.  Green." 

(a)  Skeffington  v.  White,  Vol.  I.  099. 
VOL.  II.  T  T 
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1829.      insolvent,  a  deed  of  arrangement  was  entered 

J^JJTeth.  ^^^^  wi*^h  t^^  creditors  of  the  estate,  and  they 
agreed  to  accept  fifteen  shillings  in  the  pound 
payable  within  two  years  ;  and  it  is  clear  they 
would  not  have  entered  into  this  composition  if 
there  had  been  the  least  prospect  of  their  ob- 
taining a  full  discharge  of  their  respective  debts. 
In  1793,  when  the  period  for  paying  the  last 
instalment  of  the  composition  expired,  the  pre- 
mises, contained  in  the  lease  of  1791,  had  been 
assigned  over  as  a  security  for  an  annuity  of 
420/.  per  annum,  purchased  for  4000/. ;  and  the 
lease  of  1788  had  also  been  assigned  for  a  loan 
of  1 500/. ;  yet  still  the  administrator  had  not, 
at  that  period,  been  enabled  to  pay  out  of  Tho- 
mas Hubbert's  estate,  even  11^.  3d.  of  the  com- 
position ;  for,  to  make  up  that  sum,  the  pay- 
ments had  exceeded  the  effects  by  2500/.  A 
further  arrangement  was  then  made,  and  six 
years  more  were  granted  in  order  to  pay  off  the 
remaining  3s.  9d. ;  Mr.  Rowcroft  and  his  part- 
ner (the  administrator)  agreeing  to  add  2000/. 
in  aid  of  the  insolvent  estate,  out  of  their  own 
separate  funds  :  and  the  creditors  at  that  time 
covenanted  to  accept  this  3^.  9d.  or  so  much  as 
the  estate  would  yield  in  six  years,  (together 
with  the  2000/.  to  be  advanced)  in  full  satis- 
faction of  their  several  debts.  Soon  after  this 
fresh  arrangement,  Alexander  Hubbert,  the  ad- 
ministrator, went  to  reside  at  Ostend.  In  1795 
the  lease  of  1788  was  assigned  over  in  trust  for 
his  partner,  Rowcroft ;  and  from  that  time  to 
1818  (when  the  two  leases  passed  from  Row- 
croft into  the  hands  of  Sir  Charles  Flower,  Mr. 
Davis,  and  others)  Rowcroft  was  in  the  sole  re- 
ceipt of  the  rents  and  profits ;  he  had  paid  all 
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rates  and  outgoings  in   respect  to  it,  erected       ab29. 
large  premises,  and  much  improved  the  pro-     TiiTieth. 

perty  both  in  magnitude  and  value.     On  the       

death  of  the  creditor  administrator  in  1806,  no  *^^"^^"^"'' 
account  was  demanded  by  the  next  of  kin  ;  and  white. 
till  the  year  1826,  nothing  was  done  by  them 
or  by  their  representative,  the  appellant,  in  re- 
spect to  this  property.  The  transactions,  then, 
connected  with  this  property,  the  lapse  of  time, 
and  the  laches  of  the  appellant  himself  are 
sufficient  to  bar  him  upon  the  present  ques- 
tion. 

Without  minutely  tracing  the  legal  title  to 
this  property  through  its  various  assignments, 
we  contend  that  this  limited  administration  was 
rightly  granted  to  the  nominee  of  Flower,  Davis, 
and  others.  The  want  of  a  previous  citation  or 
decree  is  a  mere  technical  objection  ;  there  was, 
under  the  circumstances  to  which  we  have  re- 
ferred, no  legal  necessity  for  such  a  process  to 
.precede  the  present  administration.  An  ad- 
ministration, we  admit,  either  general  or  limited, 
cannot,  unless  under  some  special  considerations, 
be  granted  without  citing  the  next  of  kin  ;  but 
that  rule  is  confined  to  next  of  kin  at  tlie  time 
of  the  intestate's  death,  (a)  If  they  renounce 
and  die,  their  representative  has  not  the  same 
right.  The  Court  may  then  exercise  its  dis- 
cretion, and  decree  administration  to  a  stranger 
in  preference  to  kindred.  This  we  apprehend 
to  be  a  principle  recognized  and  acted  upon  in 
the  Ecclesiastical  Courts.  Indeed,  its  exist- 
ence and  propriety  seem  to  be  conceded  on  the 
part  of  Sir  Lumley  Skeffington  ;  for  in  the  act 

(a)  Vide  Appendix,  and  the  cases  there  reported. 

T   T   2 
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^^^^'       on  petition  it  is  not  alleged  that,  before  a  limit- 
joijietb.     ed  administration  is  decreed,  it  is  the  universal 

SEE^ITJi^TON  P^^^*^^^  ^^  the  Court  of  Probate,  (when  an  ad- 
9.  ministration  de  bonis  non,  and  limited  for  a  cer- 

tain  purpose,  is  applied  for),  to  cite  those  enti- 
tled to  a  general  grant ;  but  it  is  merely  stated 
that,  **  under  the  circumstances,"  Sir  Lumley 
Skeffington  should  have  had  a  legal  notice  by 
citation ;  no  infringement  then  of  any  invariable 
rule  of  practice  is  averred.     It  may  be  further 
admitted,  that  the  Ecclesiastical  Court  would 
usually  grant  an  administration  to  a  represen- 
tative of  a  next  of  kin,  if  the  application  were 
made  in  due  time  :  but,  in  this  instance,  there 
has  been  extreme  delay.     No  application  was 
made  on  behalf  of  the  present  appellant,  till 
after  the  letters  of  administration  were  parted 
with  by  the  nominee,  and  annexed  to  the  title 
deeds.     The  letters  of  administration  are  now 
out  of  the  grantee's  possession  and   control: 
and  if  he  were  ordered  to  bring  them  into  the 
registry  of  the  Court,   it  would  not  be  in  his 
power  to  obey  the  monition. 

But  the  Prerogative  Court  has  not  exceeded 
the  limits  of  a  just  discretion  in  this  matter: 
It  was  fully  authorized  and  at  liberty  to  make 
the  grant.  Vigilantihus  non  dormientihus  lex 
succurrit.  Here,  was  no  clandestinity  nor  sur- 
prize upon  Sir  Lumley  Skeffington,  and  no 
concealment  of  facts  from  the  Court.  The  va- 
rious deeds  were  before  it ;  and,  that  the  appel- 
lant was  apprised  of  the  intended  application 
for  the  grant,  is  clear  from  the  documents  in 
the  cause  (a) ;  yet  he  directed  no  caveat  to  be 

(a)  Iq  a  letter  dated  the  14th  of  July  1820,  from  the  soli- 
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entered  ;  and  neither  he  nor  his  solicitor  (who  i»2i). 

had  been  constantly  communicated  with  upon  TilTicib. 
this  business)  took  any  precautionary  measure 

to  prevent  the  grant.     Nor  can  any  advantage  °*''";'' 

accrue  to  the  appellant  by  revoking  the  admi-  white. 
nistration ;  for  all  acts  done  under  it  are  good. 

citor  of  Flower,  Davis,  and  others,  to  Sir  L.  Skeffington's  soli- 
citor, there  was  a  passage  as  follows  : — '*  Mr.  Rowcroft*s 
"  claims  upon  the  estates  of  both  A.  and  T.  Hubbert,  must 
"  put  beyond  all  doubt  the  total  absence  of  all  beneficial  in- 
"  terest  in  the  next  of  kin  of  T.  Hubbert.  My  clients  there- 
**  fore,  wish  the  friendly  concurrence  of  Sir  L.  Skeffington,  by 
*'  his  making  a  similar  renunciation  at  the  present  time,  to  that 
**  made  by  his  mother  and  Mrs.  Donovan  in  1701 ;  and  as 
''  they  are  advised  that  the  Court  would,  were  it  prayed  for, 
*'  grant  a  limited  administration  confined  to  this  particular 
"  property  (to  which  their  title  is  so  clear)  but  at  a  great 
**  ezpence  both  to  the  next  of  kin  and  to  the  partner  entitled 
''  to  this  property,  and  with  serious  delay  ;  and  as  T.  Hubbert 
'*  left  no  other  property  whatever,  1  trust  Sir  L.  Skeffington 
*'  will  not  hesitate  to  accede  to  this  request,  and  thereby  en- 
**  able  my  clients  to  obtain  by  an  easy  and  speedy  means  that 
**  which  they  must  otherwise  seek,  and  will  undoubtedly  at- 
**  tain  by  an  expensive  and  dilatory  process.  Should  this 
''  request  not  be  complied  with,  I  shall  of  course  immediately 
**  apply  in  the  ordinary  way  for  limited  letters  of  administra- 
**  tion  to  the  effects  of  T.  Hubbert,  and  resort  to  such  means 
"  as  may  be  necessary  to  authenticate  the  usual  allegations  in 
**  these  cases."  And  an  affidavit,  made  by  the  clerk  to  the 
solicitor  (first  above  referred  to)  thus  concluded  : — '*  On  the 
**  termination  of  the  correspondence  [between  the  two  soli- 
"  tors]  the  deponent  made  several  applications  to  Sir  L.  Skef- 
**  fington's  solicitor  for  the  papers  delivered  to  him,  which  he 
**  refused  to  deliver  until  his  charges  had  been  paid  ;  that  at 
"  some  of  the  interviews  between  the  deponent  and  the  said 
'*  solicitor  on  tlic  said  applications,  the  deponent  stated  to 
*'  him,  that  as  Sir  L.  Skeffington  declined  giving  his  assist- 
"  ance  in  the  business,  his  (the  deponent's  employers)  clients 
"  wouhl  accomplish  their  object  without  it,  as  there  was  no 
'*  doubt  of  their  right  to  the  said  leasehold  premises." 
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1829.       There  are  various  authorities  to  that  eflfect.  Pack- 
j„,^  le^h^     man's    case,  (a)      Blackborough  v.   Davis.  (4) 

For  upwards  of  twenty  years  the  appellant 
has  been  in  a  condition  to  obtain  an  inventory 
and  account  of  Thomas  Hubbert's  estate,  and 
to  see  to  its  proper  administration  ;  and  yet  till 
the  year  1827,  when  he  was  applied  to  upon  the 
subject  of  this  grant,  he  had  never  interfered  in 
the  management  of  this  property,  nor  advanced 
any  claim  in  respect  to  it ;  but  on  the  contrary, 
he  had  allowed  his  rights,  if  rights  he  has  any, 
to  remain  so  dormant,  that  it  was  only  after  the 
most  diligent  and  laborious  search  that  it  was 
discovered  he  was  the  representative  of  the  in- 
testate's next  of  kin.  And  during  a  long  course 
of  years,  Mr.  Rowcroft  remained  in  quiet  pos- 
session ;  the  property  was  improved  by  him, 
and  dealt  with  in  a  variety  of  transactions,  and 
it  has  now  passed  to  a  bond  fide  purchaser  for  a 
valuable  consideration.  Under  these  circum- 
stances the  limited  administration  has  been 
properly  decreed  ;  and  the  appellant  has  failed 
to  show  any  title  in  order  to  impeach  the 
grant. 

Mr.  Knight,  on  the  same  side. 

The  administration  under  discussion,  not  be- 
ing one  granted  in  contravention  of  any  statu- 
tory provision,  the  only  substantial  question  is, 
whether  it  was  an  act  in  which  a  judicial  dis- 
cretion was  unsoundly  exercised,  on  the  part  of 
the  Court  below,  to  such  an  extent  as  to  render 


(«)  «  Co.  10, 19.    Cro.  Eliz.  461). 
(6)  1  Salk.  38.     1  Lord  Ray.  684. 
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it  fit  to  be  corrected  on  appeal ;  for  the  Court  ^^2^- 
below  certainly  was  entitled  to  exercise  a  dis-  j^Tieth. 
cretion :  there  is  no  positive  rule  or  clearly 
settled  practice  giving  preference  to  kindred  in 
cases  of  this  description  ;  and  there  are  familiar 
instances  of  frequent  occurrence  in  which  an 
administration,  in  such  exercise  of  discretion,  is 
granted  to  strangers  in  blood  in  preference  to 
claims  of  affinity  and  kindred.  The  whole 
question  then  turns  upon  the  exercise  of  the  dis- 
cretion. 

In  the  present  case  nothing  is  suggested 
against  the  solvency  or  respectability  of  the 
administrator :  he  was  nominated  on  the  part 
of  persons  in  the  apparent  ownership  and  peace- 
able possession  of  the  property.  And  what  did 
the  grant  of  administration  confer  on  him  ?  —  a 
burthen  or  liability  merely,  and  no  benefit.  The 
Ck)urt,  granting  the  administration,  neither  did 
nor  could  give  or  strengthen  any  beneficial 
right,  or  do  more  than  render  the  administrator 
a  trustee  for  those  really  entitled  (whosoever 
being) ;  and  he  is  bound  to  assign  or  distribute 
accordingly.  Did  the  grant  vary,  or  in  any 
respect  prejudice  any  remedy  or  right  of  Sir 
Lumley  Skeffington  ?  Not  in  any  sense.  If  he 
were  in  possession  of  the  administration,  he 
could  bring  no  ejectment :  he  must  apply  to  a 
Court  of  Equity  ;  and  in  support  of  his  claim, 
he  might  have  filed  his  bill  against  White  as 
8oon  as  the  administration  passed  the  seal. 

Thomas  Hubbert  had  the  terms  in  question, 
but  Alexander  was  his  administrator,  and  as- 
signed them ;  and  the  whole  matter  to  which  the 
present  administration  relates,  is  an  equitable, 
or  a  possible  or  a  supposed  equitable,  right  to 
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1829.       call  back  the  terms  from  the  legal  holders  of 
j^Tieth.     them  (of  course  not   before  the  Court  on  this 
occasion),  that  is,  to  call  them  back  for  the  be- 
r.  nefit  of  the  person  or  persons  representing  the 

^HiTB.      general  personal  estate  of   Thomas   Hubbert 
Sir  Lumley  Skeffington's  sole  remedy  therefore 
in   respect  of  the  property,  (the  possession  of 
which  is  admitted  to  be,  and  to  have  long  been, 
adverse  to  him  and  his  family)  must  be  in  any 
event,  and  in  any  event  must  have  been,  by 
filing  a  bill  in  Equity.     Has  he  that  right  the 
less  by  means  of  the  existing  grant  ?     Certainly 
not.     Co\ild  he  have  had,  or  can  he  have,  it  the 
more  had  the  grant  been*  to  him  or  were  it  now 
to  be  made  to  him  ?     Certainly  not.     Has  the 
act  of  the  Ecclesiastical  Court  been  such  as  to 
throw  a  difficulty  in  his  way  or  a  slur  on  his 
title,  if  any  ?     Clearly  not.     The  functions  of 
that  jurisdiction  are  not  of  a  nature  to  be  al- 
lowed that  effect,  nor  does  any  Temporal  Court 
give   any  such  effect  to   any  such   act.     The 
grant  may  have  rendered  it  necessary  to  make 
the  administrator  a  party  defendant  to  any  suit 
in  Equity  by  Sir  Lumley  Skeffington  ;  but  that 
is  too  weak  a  ground  to  afford  an  argument: 
and  such  must  have  been  the  consequence  of 
nominating  any  administrator  except  Sir  Lumley 
Skeffington  himself,  who  in  fact,  does  not  allege 
himself  to  be   the   personal    representative  of 
either  his  father  (who  survived  Lady  Skeffing- 
ton, and  became  entitled  to  her  personal  estate), 
or  of  Mrs.  Dawson.     In  fact,  however,  the  ad- 
ministrator  has   actually   assigned    the   terms, 
which  were  the  whole  object  of  his  administra- 
tion, and  so  remains  without  estate  or  interest; 
and  it  is  clear  law  that  the  validity  of  that  as- 
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signment  will  not  be  affected  by  a  revocation  of      1829. 
the  grant  of  administration.  juij  leth. 

How,  therefore,  independently  of  any  ques- 
tion as  to  the  ultimate  validity  of  Sir  Lumley 
SkefBngton's  claim  of  property,  can  it  be  said 
that  the  Court,  in  a  matter  of  discretion,  has 
gone  so  wrong  as  that  it  is  fit  to  reverse  what 
has  been  done  ?  In  such  cases  where  the  bene- 
ficial right  of  property  is  not  concerned,  and  a 
mere  matter  of  official  duty  is  in  question,  a 
Court  of  appeal  ought  not  to  interfere  unless 
on  very  strong  and  cogent  grounds.  It  ought 
to  act,  as  the  Courts  of  Equity  do  in  the  case  of 
receivers,  holding  it  not  sufficient  to  say  that 
the  inferior  judge  has,  of  two  persons  proposed 
to  him,  selected  the  worse,  or  has  selected  one 
than  whom  fitter  persons  could  be  suggested, 
unless  a  positive  case  of  unfitness  can  be  es- 
tablished against  the  person  appointed. 

But  if  the  question  of  the  probability  of  the 
ultimate  success  of  Sir  Lumley  Skeffington's 
claim  of  property  be  considered,  it  will  be  found 
not  worthy  of  countenance  or  attention.  His 
claim  is  founded  on  the  allegation  that  the  terms 
.not  only  were,  but  continue  to  be,  as  to  the  be- 
neficial interest  in  them,  part  of  Thomas  Hub- 
bert's  personal  estate.  As  has  been  said  before, 
this  claim,  if  tenable,  can  only  be  prosecuted  in 
Equity  in  any  event :  but  is  it  one  which  a 
Court  of  Equity  will  assist  ?  Is  not  Sir  Lumley 
Skeffington  bound  to  show  that  it  is  or  may  be 
so,  before  he  can  ask  for  a  revocation  of  the 
grant  ?  If  every  fact  stated  in  Jones'  affidavit 
should  appear  in  a  Court  of  Equity,  a  bill  filed 
by  Sir  Lumley  Skeffington  in  respect  to  this 
claim   would    be   demurred    to.      A  Court  of 
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i»29.       Equity  however  does  not  assist  stale  demands, 
j^ij  leth.     a^^d  generally  considers  twenty  years  of  adverse 
enjoyment  as  a  complete  bar.     In  the  present 
case,  Alexander  Hubbert  became  administrator 
of  Thomas  in  February  1791,  on  the  renunci- 
ation of  Thomas'  next  of  kin :  and  it  is  mani- 
fest on  the  whole  evidence,  that  from  that  time 
down  to  the  year  1826,  neither  of  the  next  of 
kin,  nor  any  claiming  under  or  in  right  of  either 
of  them,  ever  had  or  sought  possession  or  en- 
joyment of  the  property,  or  any  part  of  it,  or 
any  interest  in  it.     The  possession  and  enjoy- 
ment have  continued  and  are  still  adverse.  How 
then,  even   upon  Sir  Lumley's  own  showing, 
can  a  Court  of  Equity  act  ?     The  disabilities  of 
infancy,  imprisonment  and  foreign  residence  are 
out  of  the  case  ;  and  that  of  coverture  does  not 
apply  :  for  not  only  is  the  question  one  of  per- 
sonal estate,  but  Donovan,  who  must  have  died 
before  the  year  1808,  as  his  will  was  proved  in 
March  1807,  survived  his  wife  :  and  as  to  Lady 
Skeffington,  she  too  was  survived  by  her  hus- 
band,   though   when    he    died   or  when    Lady 
Skeffington  died,  their  son  avoids  mentioning. 
But  was  it  not  his  duty  to  inform  the  Court, 
and  is  any  thing  to  be  intended  in  his  favor  in 
a  case  such  as  this  ?     In  fact,  however,  upon  the 
question  of  length  of  time,  it  is  immaterial  un- 
der the  circumstances  when  Lady  Skeffington 
or  her  husband  died. 

The  present,  then,  is  not  a  case  in  which,  on 
Sir  Lumley  Skeffington's  application,  the  Court 
ought  to  revoke  a  limited  grant  of  administra- 
tion such  as  this  is  ;  a  revocation  which  may  do 
harm  and  injustice,  but  cannot  advance  any 
right,  nor  do  any  party  any  good. 
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He    cited    Packman's    case  (a),     Squib   v.       ^^2^- 
Wyn   (6),    Beckford  v.  Wade  (c),    Macleod  v.     J^ITieth. 
Drummond  (rf),  Chalmer  v.  Bradley  (e),   Lord 
Cholmondeley  v.  Clinton  (/),    Price  v.   Cop- 
ner(^),  Hickes  v.  Cooke  (A). 
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Lushington  and  Addams  for  the  appellant. 

The  first  question  is,  whether  the  Court  could 
grant  such  an  administration  at  all  without  first 
citing  the  next  of  kin  or  their  representatives, 
and  giving  them  the  option  of  taking  a  general 
grant  de  bonis  non.  Secondly,  whether  this  pro- 
ceeding be  justified  by  the  general  law,  or  by 
the  particular  circumstances  of  the  individual 
case. 

It  was  not  competent  to  the  Court  to  grant 
any  administration  at  all  in  this  case,  without 
first  citing  the  next  of  kin  or  their  representa- 
tive, the  present  appellant :  he  had  a  prior  right 
to  the  administration,  a  right  of  which  he  could 
not  be  deprived.  For  grants  of  administration 
are  not  to  be  considered  according  to  what  may 
be  the  interests  of  parties  in  Courts  of  Law  or 
of  Equity.  It  is  perfectly  clear  that,  on  the 
death  of  Thomas  Hubbert,  the  Court  was  bound 
to  grant  the  administration  to  the  next  of  kin, 
if  they  had  chosen  to  take  it ;  but  they  re- 
nounced. The  eflect,  however,  of  that  renunci- 
ation was  not  to  renounce  any  benefit  from 
whatever  surplus  there  might  be  after  pa  ment 
of  the  debts.     We  allow,  tliat  during  the  life- 


(a)  6  Co.  18.  (6)  1  p.  Wms.  382. 

(c)  17  Ves.  87.         (d)  lb.  165.  (r)  1  Jac.  &  Walk.  61. 

(/)  2  Jac.  &  W.  1.  (g)l  Sim.  &  Stu.  347. 

(A)  4  Dow.  lU. 
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i^29»       time  of  the  creditor  administrator  the  next  of 
/„i^  i6Ui.     kin  could  not  have  taken  the  administration 

g    from  him ;  but  on  his  death,  the  right  of  the 

V.         next  of  kin  revived.    The  renunciation  was  not 
^^""^'      perpetual.     This  was  admitted  in  the  sentence 
of  the  Court  below. 

Many  reasons  occur  why  a  next  of  kin  will 
renounce  an  administration  in  favor  of  a  parti- 
cular creditor ;  —  as  confidence  in   the  indivi- 
dual,— affairs  embarrassed:    and   in   this  in- 
stance, the  creditor  administrator  was  the  de- 
ceased's   partner,   and    the   transactions   were 
extremely  complicated.    It  does  not  follow,  that 
an  estate  is  insolvent  because  the  next  of  kin 
renounce.  In  West  India  and  mercantile  estates 
solvency  may  be,  and  often  is,  doubtful.     Such 
a  state  of  property  will  lead  to  a  temporary 
renunciation    of  the    right   to   administration. 
The  next  of  kin  then  being  entitled  to  the  grant 
on  Alexander  Hubbert's  death,  how  can  they 
be  deprived  of  that  grant  without  their  own  con- 
sent or  without  a  citation.     Where  a  party  has 
a  title  to  a  prior  grant,  whether  of  probate  or 
administration,   the   universal   practice   of   the 
Court  is  to  cite  that  party  before  a  grant  can 
issue  to  any  other  person.     In  cases  of  probate, 
the  executor  is  cited  before  a  grant  to  a  resi- 
duary legatee ;    a   residuary   legatee    is    cited 
before  a  grant  to  a  specific  legatee :  so  in  ad- 
ministrations, the  next  of  kin  are  cited  before 
a  grant  to  a  creditor.     Such  is  the  universal 
practice,  and  so  strictly  held,  that  there  must 
be  a  citation  on  the  royal  exchange,  when  the 
parties  are  out  of  the  kingdom.     On  what  prin- 
ciple could  this  grant  be  made  without  a  cita- 
tion ?     We  contend  that,  for  want  of  a  citation. 
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and  upon  the  ground  of  a  prior  right  in  the  ap-  ^^^9. 
pellanty  this  grant  must  be  repealed.  It  has  joijieth. 
been  said,  that  the  statute  of  21  Hen.  8.  c.  5. 
applies  only  to  the  next  of  kin  at  the  time  of 
the  death;  but  no  decision  to  that  effect  has 
been  cited.  On  the  other  hand  it  is  clear,  that 
if  this  grant  had  not  been  a  departure  from  or- 
dinary practice,  it  would  not  have  been  moved 
in  Court ;  and  usage  and  a  long  course  of  prac- 
tice will  make  a  law. 

The  CJourt  below  said,  that  the. next  of  kin 
had  lost  their  rights  by  time,  by  events,  and  by 
their  own  laches.  But  the  principle  is  not  ap- 
plicable to  such  a  subject  matter.  Invariable 
practice  proves  the  contrary:  the  executor  or 
next  of  kin  can  only  be  barred  by  a  renunci- 
ation, or  by  an  actual  service  of  a  decree,  and 
a  refusal  to  appear :  but  not  even  by  that,  in  the 
case  of  an  executor.  But  what  time  is  a  bar  ? 
Where  is  the  rule?  how  is  this  to  be  decided  ? 
If  there  is  no  specific  period,  what  a  field  of 
litigation  is  opened !  Is  time  to  be  a  bar  at  the 
end  of  ten,  fifteen,  or  twenty  years? — or  is  it  to 
be  a  bar  to  next  of  kin,  and  to  no  one  else  ? 
Will  creditors  be  barred  ?  In  the  present  case 
there  is  equal  laches.  Again,  what  events  — 
what  circumstances  shall  bar?  This  is  also  too 
indefinite ;  the  Ecclesiastical  Court  has  no  such 
discretionary  power. 

The  present  claimant  has  no  title  whatever : 
he  is  not  a  creditor  of  the  intestate ;  he  is 
not  a  nominee  of  the  creditors :  he  is  sim- 
ply a  nominee  of  persons  in  possession  of  the 
intestate's  property.  There  is  no  authority 
which  lays  down,  that  possession  for  a  certain 
length  of  time  will  give  a  title  to  an  administra- 
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1829.      tioDT.     But  this  administration  was  not  granted 
j^ITTeth!      ^^  the  ground  of  title :  that  was  expressly  dis- 
claimed. 

The  consequences  of  such  a  grant  are  most 
serious.  Here  is  a  very  large  property  to  which 
administration  has  been  taken  under  50/. ;  and 
to  whom  is  the  administration  granted  ?  What 
security  does  this  grant  to  White,  a  mere  nomi- 
nee, afford  to  the  rights  of  others?  Much  confu- 
sion must  ensue  if  it  be  sustained :  every  distinct 
leasehold  estate  will  have  its  separate  grant; 
and  upon  these,  a  caterorum  grant.  We  do  not 
admit  that  all  mesne  acts  done  under  this  ad- 
ministration would  be  good ;  but  if  they  are, 
what  prejudice  will  the  repeal  of  the  grant  oc- 
casion to  those  on  whose  behalf  it  was  made? 
If  the  parties  in  possession  of  this  property 
have  a  good  title,  no  possible  injury  can  result 
to  them  from  the  refusal  of  a  grant  to  their  no- 
minee ;  they  may  compel  the  administrator  to 
perfect  this  title;  but  they  never  would  have 
resorted  to  this  strange  mode  of  proceeding  if 
it  had  not  been  to  cover  some  latent  defect.  It 
was  not  necessary  to  enter  a  caveat,  because  no 
such  grant  had  ever  been  made  without  a  pre- 
vious citation. 

The  grounds  stated  in  the  protest  are,  that 
the  premises  are  sold,  and  that  the  vendors 
were  entitled  '*  to  the  sole  equitable  right,  tide, 
"  and  interest"  in  them.  No  account  was  ever 
rendered  by  Alexander  Hubbert  of  his  adminis- 
tration :  he  mortgaged  the  leaseholds  and  paid 
the  creditors,  but  made  no  assignment  of  the 
property.  An  untrue  representation  of  the  state 
of  this  property  was  made  in  the  first  instance, 
and,  after  the  unsuccessful  negotiation  with  Sir 
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Lumley  Skeffington,  was  still  persisted  in,  and       ^829. 
carried  on  by  clandestine  proceedings.  j^i7i6th. 


Preston y  on  the  same  side. 

Although  the  next  of  kin  of  Thomas  Hub- 
bert  renounced  for  the  purpose  that  letters  of 
administration  might  be  granted  to  Alexander 
Hubbert,  this  renunciation  was  only  for  the  con- 
venience of  collecting  the  assets.  The  benefi- 
cial interest  in  the  surplus  assets  after  payment 
of  the  creditors  remained  with  the  next  of  kin, 
and  now  belongs  to  the  appellant  as  their  re- 
presentative, and  it  conferred  on  him  a  right  to 
require  letters  of  administration  of  the  assets, 
remaining  unadministered  at  the  death  of  A. 
Hubbert,  to  be  granted  to  him.  Though  he 
should  obtain  administration  cceterorum^  the 
limited  administration  granted  to  White  would 
suspend  the  right  to  sue  at  law,  if  the  remedy 
were  legal ;  and  will  supersede,  except  through 
the  medium  of  a  Court  of  Equity  (even  if  a 
Court  of  Equity  will  have  jurisdiction  to  act), 
the  right  to  require  a  conveyance  from  the  per- 
sons who  now  have  the  legal  estate. 

The  letters  of  administration  to  White  are  not 
in  the  ordinary  form  of  letters  of  administration, 
obtained  by  the  owner  of  the  inheritance,  when 
an  assignment  is  requisite  of  a  term  attendant  on 
the  inheritance ;  they  are  of  a  mixed  character. 
They  assume  that  all  the  beneficial  interest  in 
the  leases,  or  terms,  had  become  vested  in 
Thomas  Rowcroft  by  payment  of  debts  to  the 
value  of  the  leases,  and  through  him  in  Davis 
and  others,  his  assignees,  and  who  applied  to 
have  administration  granted  to  their  nominee. 
Aware  of  the  difficulties  to  which  the  case  was 
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1829.       exposed,  the  letters  of  administration  treat  the 
j^i7i6th.     terms  as  an  asset  to  be  administered,  and  yet 
the  stamp  is  as  for  a  nominal  asset,  and  not 
proper  for  an  asset  of  value  to  be  applied  in  a 
^""^      due  course  of  administration. 

The  material  statement  in  the  administration 
is  that  which  will  be  noticed  in  the  progress  of 
the  argument ;  and  on  which  it  will  be  necessary 
to  offer  some  detailed  observations,  and  yet 
from  the  history  of  the  transaction,  it  is  evident 
that  this  asset  never  was  duly  administered  :  it 
remained  part  of  the  assets  of  T.  ftubbert,  even 
down  to  the  death  of  A.  Hubbert.  Instead  of 
being  sold,  it  was  pledged  partly  by  way  of 
security  for  several  annuities ;  and  partly  by 
way  of  mortgage,  in  consideration  of  sums 
raised  to  obtain  money  to  be  applied  in  part 
payment  of  the  composition  with  the  creditors 
of  T,  and  A.  Hubbert.  The  statement  that  W. 
Davis  and  others  became  entitled  as  well  to 
the  freehold  and  inheritance  as  to  the  sole 
equitable  right,  &c.,  to  and  in  the  remainder  of 
the  said  term  of  years,  granted  as  aforesaid, 
founded  as  it  was,  on  the  allegation  that  "  al- 
"  though  no  actual  assignment  of  the  leases  was 
**  made  by  A.  Hubbert  toRowcroft,  yet  he,  Row- 
"  croft,  .was  in  possession,  and  had  the  sole 
"  management  and  controul  of  the  premises 
**  therein  granted,  and  was  in  the  sole  receipt  of 
"  the  rents  and  profits  thereof,  from  or  before  the 
"  year  1795  to  the  year  1818,"  is  a  mere  fallacy. 
It  is  language  which  states  facts,  but  not  the 
spirit,  the  truth,  or  the  legal  result  of  the  facts. 
It  conceals  the  real  character  of  the  transaction. 
It  treats  Rowcroft  as  being,  and  being  allowed 
to  be,  the  beneficial  owner.     It  follows  up  the 
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history  of  this  possession  by  a  statement,  that       1^29. 
during  guch  period  he  paid  the  several  annui-     j^lTioth. 
ties  charged  on  the  premises,  and  all  other  out- 
goings.    Compare  the  dates  and  real  character  "      J. 
of  Rowcroft,  and  this  statement  is  devoid  of  all      ^""^• 
foundation  in  truth  and  in  law ;  as  the  root  of 
an   equitable  or  adverse  title.     Rowcroft   was 
the  partner  of  A.  Hubbert,  and  had  embarked 
in  his  speculations,  and,  for  the  convenience  of 
their  partnership  concerns,  he  had  joined  with 
him  as  a  surety  to   pay  a  composition  to  the 
creditors  on  their  debts,  claimable  out  of  the 
partnership  assets  of  T.  and  A.  Hubbert,  and, 
in  aid  of  them,  out  of  the  separate  assets  of 
T.  Hubbert.      Rowcroft    resided   in   England, 
while  A.  Hubbert  (from  about  1794)  resided  at 
Ostend,  where  he  died. 

On  account  of  A.  Hubbert's  residence  out  of 
England,  and  the  partnership  and  the  guarantee 
given  by  Rowcroft  jointly  with  Hubbert,  and 
the  annuities  which  had  been  granted,  (and  for 
which  Rowcroft  had  made  himself  liable,)  Row- 
croft was  entrusted  or  authorized  to  receive  the 
rents  of  this  leasehold  estate ;  more  especially 
as  the  means  of  answering  the  annuities,  as 
they  became  due.  He  was  a  mere  agent  of  the 
administrator.  The  fact  of  granting  annuities, 
secured  on  the  leases,  as  an  asset,  instead  of 
selling  the  leases,  is  of  itself  a  ground  of  equity 
in  favour  of  the  next  of  kin  ;  and  meets,  and 
completely  refutes,  any  notion  that  Rowcroft 
had  made  the  asset  his  own  individual  property 
by  paying  debts  beyond  the  value. 

In  opposition  to  the  cases  cited  in  support  of 
the  argument  on  the  other  side.  Sir  Lumley  SkefF- 
ington  relies  on  the  case  of  Pickering  v.  Lord 
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1829.       Stamford  (a),  to  show  that  this  asset  was  unad- 
JT"^      ministered,  and  that  time  does  not  run  against 
the  claim  of  next  of  kin,  to  call  for  the  due  ap- 
plication  of  an  unadministered   asset.      How 
could  an  administrator,  by  granting  annuities 
which  might  determine  at  an  early  period  by 
the  deaths  of  the  lives,  realize  to  himself  the 
profit,  if  any,  of  a  transaction  so  irregular,  and 
so  contrary  to  the  duty  of  an  administrator  in 
the   due  and   proper    discharge  of  his   office, 
which  makes  it  imperative  on  him  (unless  he 
takes  a  different  course  for  the  sake  and  benefit 
of  the  next  of  kin)  to  sell,  and  by  that  means 
ascertain  and  obtain  the  full  and  actual  value 
of  the  asset.     By  granting  annuities,  instead  of 
selling  the  terms,  the  administrator  has,  in  fair 
inference  and  in  the  contemplation  of  a  Court 
of  Equity,  made  a  bargain  to  secure   an  ulti- 
mate advantage  to  the  next  of  kin  and  to  him- 
self.    The  composition  was  also  for  the  benefit 
of  the  next  of  kin ;  and  not  of  the  administra- 
tor quA  administrator.     Whatever  the  adminis- 
trator might  have  done,  Rowcroft  was  without 
any  power,  without  any  right,  except  so  far  as 
he  was  entitled  to  be  indemnified  from  his  sure- 
tyship to  the  creditors,  and  to  the  annuitants. 
He  was  only  the  deputy,  the  agent  of  the  ad- 
ministrators, except  so  far  as  an  equity  arose  to 
him  to  be  indemnified  as  surety ;  and  his  receipt 
of  rents,  down  to  the  death  of  A.  Hubbert,  was 
as  such  agent,  deputy,  or  surety  :  and  whether 
in  one  or  in  the  other  character,  his  possession 
was  not  adverse  in  the  lifetime  of  A.  Hubbert, 

(a)  2  Ves.  Jud.  272.  681.    See  also  Cubbidge  v.  Boatwright, 
1  Russ.  649. 
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but  was  a  possession  under  the  title  of  A.  Hub-       1B29. 
bert.     From  the  death  of  A.  Hubbert  there  was     J^ITietu. 
a  suspense  of  the  representation  to  T.  Hubbert, 
and  by  a  settled  rule  of  law  (a),  time  or  adverse  "'''"V.* 
possession  could  not  begin  to  run  until  there      ''^»"^- 
was  a  representative  to  Thomas,  and  no  such 
representation  has  existed  since  the   death  of 
A.  Hubbert,  in  1 806. 

At  his  death  the  annuities  were  existing ; 
also  the  mortgage  for  1500/.  made  by  A.  Hub- 
bert to  Margaret  Smith,  who  assigned  in  1795 
to  Davis,  a  trustee  for  Rowcroft ;  and  then 
Rowcroft  assumes  the  new  and  additional  cha- 
racter of  mortgagee :  and  yet  his  equitable  title 
is  not  by  the  letters  of  administration,  placed 
on  that  footing :  nor  could  it  have  been  done 
with  any  color  of  reason  or  equity,  since  he  had 
also  the  duty  to  collect  and  receive  the  rents,  to 
answer  the  annuities  while  they  continued ;  and 
one  of  these  annuities  determined  in  1821,  and 
the  other  in  1824.  Besides,  neither  A.  Hub- 
bert nor  Rowcroft  ever  attempted  to  assume  or 
to  claim  this  asset  as  their  own  property.  The 
statement  in  the  letters  of  administration  of 
equitable  merger  is  devoid  of  all  principle,  for 
Rowcroft  had  in  1797  purchased  the  reversion 
of  the  property,  subject  to  an  interposed  in- 
terest ;  and  there  was  not  any  merger  at  law  or 
in  Equity.  Instead  of  treating  Rowcroft  or 
Hubbert  as  beneficial  owner,  there  was  a  recital 
in  the  mortgage  to  Smith  in  1805,  (only  one 
year  before  A.  Hubbert 's  death)  that  A.  Hub- 
bert had  taken  out  administration  of  the  effects 


(a)  Stanford's  case,  cited  Cro.  Jac.  61.      Murray  v.  East 
India  Company,  6  Bam.  <&  Aid.  216. 
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1829.       of  Hubbert,  and  was  indebted  to  Rowcroft  in 
j„i^  ,511,,      7878/.  and  upwards :    and  Rowcroft  being  in- 
debted to  Smith  and  Co.  in  15,000/.  he  deposited 
the  title  deeds  to  the  freehold  interest  he  had 
purchased;   and   an  attested  copy  of  the  two 
leases,   as   a    security    for   repayment  of  the 
15,000/. ;  and  he  assigned  to  Messrs.  Smith  the 
debt  due  to  him  from  A.  Hubbert,  whether  in 
his  own  right  or  as  administrator  of  the  effects 
of  T.  Hubbert ;  and  without  distinguishing  the 
amount  due  from  the  administrator,  as  such, 
from  the  sum  due  from  A.  Hubbert  individually. 
This  deed  repels  every  presumption,  every  no- 
tion, that  Rowcroft  had  a  beneficial  interest  in 
the  leases  on  the  ground  of  purchase ;  or  as 
having  made  the  asset  his  own :   Indeed  he  had 
not,  whatever  A.  Hubbert  might  have  had,  any 
right  to  treat  the  asset  as  made  his  own  pro- 
perty, by  payment  of  debts  beyond  the  value. 
And  Rowcroft,  and  those  who  claim  under  him, 
could  not   avail    themselves   of   any    title,  as 
owners,  under  A.  Hubbert ;  since,  as  against 
A.  Hubbert,  they  claimed  to  be  creditors  on 
the  leases,  and  not  owners  of  them :  and  the 
existence  of  the  debt,  as  a  debt,  is  recognized  as 
late  as  September  1805,  while  A.  Hubbert  is 
living,  when  Rowcroft  granted  an  annuity  to 
Mrs.  Logic :  but  the  terms  of  the  deed  are  not 
stated,  and  it  is  to  be  inferred  that  they  are 
injurious,  not  beneficial  to  the  title  asserted  on 
the  part  of  Rowcroft.     And  the  terms  of  the 
security  for   an   annuity  to  Charles   Logic,  in 
September  1802,  are  also  withheld  in  the  state- 
ment of  the  history  of  Rowcroft's  title.    An- 
other important  feature  in  this  case  arises  not 
from   inference,   but  from   documentary   state- 
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m^rt.  It  is,  that  the  money  for  the  annuities,  1829. 
and  the  money  advanced  by  Mrs.  Smith  on  j^,^  i^^^ 
mortgage,  were  raised  to  be  applied  in  part  of 
the  composition  to  the  creditors.  And  by  the 
new  arrangement  with  the  creditors  in  March 
1793,  for  payment  of  the  remaining  part  of  the 
composition,  it  appears  that  A.  Hubbert  and 
Rowcroft  were  in  advance  2500/.  only.  They 
state  their  own  insolvency,  and  exhibit  a  parti- 
cular of  the  outstanding  debts  of  the  partner- 
ship (being  sums  to  a  considerable  amount), 
and  they  specify  these  leasehold  estates  as  a  re- 
maining asset,  without  affixing  any  sum  as  the 
value  of  the  same ;  it  was,  of  course,  the  asset 
of  the  administrator  as  such.  And  when  Row- 
croft paid  Mrs.  Smith  in  1795,  his  motive  for  so 
doing  was  expressed  to  be,  that  '*  Rowcroft 
"  was  unwilling  that  the  mortgaged  premises  of 
"  A.  Hubbert  should  be  immediately  sold." 

All  these  statements  and  transactions  nega- 
tive the  claim  of  Rowcroft  to  be,  or  to  be  con- 
sidered, as  in  adverse  possession,  or  to  be  treated 
as,  owner,  in  or  after  1795.  And  unless  he  be- 
came owner  in  the  lifetime  of  A.  Hubbert,  there 
has  not  existed  since  his  death  any  represent- 
ative who  could  confer  a  title  on  him,  or  against 
whom  time  could  run.  Even  after  the  death  of 
A.  Hubbert,  Rowcroft,  still  acting  honestly  and 
honourably  towards  the  persons  interested  in 
the  assets  of  T.  Hubbert,  assigned  not  the  lease- 
hold estate  as  a  property  ;  but  the  debt  of  7878/. 
due  to  him  from  A.  Hubbert,  and  afterwards 
assigned  his  interest  to  them  in  trust  to  sell. 
This  was  so  late  as  the  19th  January  1815,  while 
the  annuities  were  still  continuing.  In  1818, 
Davis  and  others  obtain  a  release  of  the  equity 
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1829.  of  redemption  in  liquidation  and  discharge  of 
jriTietb.  their  debt ;  and  this  release  or  conveyance  was 
made  subject  to  the  annuities  and  to  the  leases. 
Now  even  an  administrator  in  full  power  and 
right  cannot  sell  or  mortgage  in  consideration 
of  a  debt  due  from  himself  personally,  so  as  to 
prejudice  the  next  of  kin.  That  the  release  was 
made  subject  to  the  leases,  fully  proves  that 
they  were  not,  and  were  not  treated  to  be, 
merged  in  the  inheritance  as  attendant.  The 
leases  could  not  be  noticed  for  any  other  pur- 
pose than  to  show,  that  Rowcroft  did  not  mean 
to  assert  a  title  to  the  benefit  of  them,  as  against 
the  representatives  of  the  next  of  kin,  the  right- 
ful owners  of  them.  Thus  the  equity,  on  which 
the  letters  of  administration  were  granted,  en- 
tirely fails.  And  such  equity,  if  it  had  existed 
to  the  fullest  extent  in  which  it  is  asserted, 
would  not,  in  point  of  law  and  ecclesiastical  ju- 
risdiction, support  the  grant. 

The  grant  has  been  made  improvidently,  and 
been  obtained  by  surprize.  It  is  in  contraven- 
tion to  the  rights  of  Sir  L.  Skeffington  to  be  the 
sole  and  general  administrator,  unfettered  by  a 
grant  which  would  exclude  him  from  the  only 
advantages  he  seeks  to  obtain  from  a  grant,  full 
and  unlimited,  of  letters  of  administration  to 
himself.  What  is  his  right  ?  His  right  is  to 
have  this  asset  administered,  and  to  call  for  the 
legal  estate,  and  to  settle  all  the  demands  of 
A.  Hubbert  and  of  Rowcroft,  and  the  persons 
claiming  to  be  incumbrancers  on  this  asset. 

It  was  urged,  that  the  limited  administration 
did  not  interpose  any  impediments  to  the  pre- 
judice of  an  administrator  aeterorum.  That 
argument  was  offered  without  due  consideration. 


White. 
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In  the  first  place,  White  is  constituted  the  re-       1829. 
presentative  of  Thomas  Hubbert  as  to   these     j^JTietb. 

terms.     No  suit  can  be  instituted  in  Equity,  in       

respect  of  this  asset,  without  making  White  a  v, 

party.  To  increase  the  number  of  parties  to  a 
suit  in  Equity,  is  in  itself  a  difficulty,  an  evil, 
an  injury.  Besides,  a  Court  of  Equity  cannot 
treat  Sir  L.  Skeffington,  being  only  an  adminis- 
trator c(eterorumy  as  having  a  right  to  administer 
this  asset,  or  control  the  assignment  of  the 
terms,  or  require  an  assignment  of  the  legal 
estate,  or  to  settle  the  accounts  so  as  to  clear 
this  asset  of  its  incumbrances.  The  answer  of 
a  Court  of  Equity,  to  the  suit  of  Sir  L.  Skeffing- 
ton for  these  objects,  would  be ; — you  must  dis- 
place the  character  of  the  special  administrator 
before  you  can,  in  respect  of  this  asset,  be  a 
plaintiff*  in  this  Court.  It  is  obvious,  then,  that 
these  letters  of  administration  are  injurious  to 
the  appellant.  The  grant  is  the  commencement 
of  a  new  and  bad  system.  It  is  not  warranted 
by  law,  or  sanctioned  by  practice.  It  brings 
the  appellant  into  conflict  with  a  stranger,  who 
has  not  any  right  to  administer  any  part  of  the 
assets,  as  assets.  It  makes  it  at  least  necessary 
that  White  should  be  a  party  to  every  suit  in 
Equity  in  respect  of  this  asset;  and  perhaps, 
and  probably,  the  grant,  if  continued  in  force, 
will  impede  and  bar  his  right  to  institute  any 
suit  concerning  this  asset  or  the  accounts  with 
which  it  is  connected.  It  gives  to  White,  while 
the  administration  is  in  force  (and  so  his  coun- 
sel have  argued  his  case),  the  power  to  adminis- 
ter this  asset,  to  call  for  an  assignment  of  the 
legal  estate,  and  to  adjust  and  settle  the  ac- 
counts of  the  incumbrancers. 


White. 


652  CASES    DETERMINED    IN    THE 

1829.  These  letters  of  administration  are,  in  their 

j^ilJTeth.      tendency  and  in  their  object  and  eflfect,  a  release 

of  the  equity  of  redemption^  and  an  attempt  to 

o.  exclude  the  investigation  of  a  long  and  intricate 

transaction,  involving  an  equitable  title  which 
ought  to  be  open  for  examination  in  a  Court  of 
Equity. 

The  Prerogative  Court,  assuming  a  jurisdic- 
tion vrhich  exclusively  belongs  to  a  Court  of 
Equity,  has  decided  on  the  equitable  title  as 
between  opposing  and  conflicting  parties. 

The  merits  of  the  appellant  are  clear :  he  has 
a  right  to  have  general  letters  of  administration, 
and  to  be  unfettered  with  any  difficulty  from  the 
Ecclesiastical  Court,  in  the  assertion  of  his 
equitable  title  as  administrator. 

By  decreeing  the  nullity  of  their  adminis- 
tration, no  person  will  be  injured  or  prejudiced; 
the  rights  and  interests  of  all  parties  will  be  re- 
stored to  a  proper  footing,  leaving  the  adminis- 
trator at  full  liberty  to  prosecute  any  just  and 
lawful  or  equitable  claims ;  and  leaving  to  Davis 
and  others  all  the  powers,  which  of  right,  and 
by  the  rules  of  law  or  equity,  belong  to  them  of 
resisting  and  defending  themselves,  if  they  can, 
against  the  claim  of  the  administrator. 

The  Court  pronounced  for  the  appeal,  di- 
rected a  monition  to  issue  to  call  in  the  limited 
administration  ;  and  condemned  the  respondent 
in  costs. 
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WESTMEATH   V.  WESTMEATH.  1829. 


July  15tb. 


This  was  an  application  to  pronounce   the 
Marquess  of  Westmeath  to  be  in  contempt,  and  J^'o^n^nYe  m  ' 
to  direct  his  contempt  to  be  signified,  for  not  insbPeerin 

.  .   .  *  -      ^  ,  -     contempt  for 

obeying  a  monition  to  pay  the  costs  incurred,  DOD-pajrment  of 
on  behalf  of  Lady  Westmeath,   in  the  Court  rect*iMh  coo- 
of  Delegates.     The   costs  had  been  taxed   at  Sjw^b?' 
201/.  4^.  8d.,  and  a  monition  for  the  payment  the  Lord  chiB- 

cellor  to  decide 

thereof  had  been   personally  served  upon  the  whether  the 
Marquess,  and  returned  into  Court  on  the  25th  Ill^ti^lll!^ 
of  May.  ihouid  iiiue. 

lAishingtan  and  Addams  in  support  of  the 
application. 

Unless  Lord  Westmeath  is  protected  as  an 
Irish  peer,  the  Court  must  pronounce  him  in 
contempt :  and  the  question  is.  Whether,  as  an 
Irish  peer,  it  ought  on  that  account  alone  to  re- 
fuse this  application  ?  By  the  fourth  article  of 
the  Union  with  Ireland,  Irish  peers,  except  in 
certain  cases,  are  to  be  sued  and  tried  as  peers, 
and  to  enjoy  all  the  privileges  of  peers  as  fully  as 
peers  of  Great  Britain,  (a)  And  we  are  not  aware 
that,  as  relates  to  this  case,  any  distinction  can 
be  made  between  an  English  and  an  Irish  peer. 
An  Irish  peer  is  exempt  from  arrest  on  ordi- 
nary civil  process.  Coates  v.  Viscount  Hawar- 
den.(6)  Considering,  then,  that  Lord  West- 
meath is  entitled  to  the  same  privileges  as  a 


(a)  40  Geo.  3.  c.  67.  Art.  4. 
(6)  7  B.  &  C.  38B. 
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1829.  British  peer,  would  this  Court  pronounce  a 
jniy i5tb  British  peer  in  contempt?  The  consequences 
of  such  a  decree  need  not  be  regarded  by  this 
Court,  for  it  would  be  a  matter  for  the  Court  of 
Chancery  to  determine,  whether  the  writ  de  con- 
tuniace  capiendo  should  issue.  It  is  only  incum- 
bent upon  this  Court  to  decide,  whether  Lord 
Westmeath  has,  or  has  not,  been  guilty  of  a 
contempt  in  not  paying  the  taxed  costs.  To 
pronounce  a  peer  in  contempt  is  no  breach  of 
privilege  ;  it  is  not  an  arrest  of  the  person  ;  it  is 
only  an  initiatory  process.  The  53  G.  3.  c.  127. 
has  substituted  the  writ  de  contutnace  capiendo 
for  the  writ  de  excommunicato  capiendo.  The 
same  regulations  govern  the  latter,  as  applied 
to  the  former  writ.  And  the  language,  both  of 
the  5  Eliz.  c.  23.  and  of  the  53  G.  3.  c.  127.,  is 
general.  There  is  no  exemption  for  peers.  In 
definitive  sentences  the  Ecclesiastical  Court  can 
still  pronounce  a  party  excommunicate  :  and  in 
the  statute  of  5  and  6  Edw.  6.  c.  5.  (s.  2.)  against 
quarrelling  and  fighting  in  the  church,  it  is 
enacted,  ''  That  if  any  person  shall  smite  or 
'^  lay  violent  hands,  &c.  that  then  ipso  facto 
**  every  person  so  offending  shall  be  deemed  ex- 
"  communicate."  Privileges  of  peers  may  avail 
in  cases  of  small  but  not  of  great  importance. 
2  Hawk.  P.  C.  152.  For  the  purpose  of  this 
argument  there  is  no  distinction  between  a  spi- 
ritual and  a  temporal  peer :  and  in  the  Bishop 
of  St.  David's  case  (a)  the  bishop  was  taken 
upon  several  significavitSy  and,  on  one,  for  non- 
payment of  costs. 

(a)  Lucy  r.  The   Bishop  of  St.  David,  2  Ld.  Raym.  817. 
7  Mod.  60.  117.      ' 
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Bayley  J.  Were  the  costs  incurred  before  or       ib29. 
after  he  became  a  peer  ?  w^isth. 

Argument  resumed.  Weswieath 

They  were  incurred  after  :  the  bishop  pleaded  ^"tmeath. 
his  privilege  as  a  peer.  In  Rex  v.  The  Bi- 
shop of  St.  Asaph  (a),  the  Court  said :  — 
There  is  no  doubt  but  an  attachment  *'  may 
issue  against  a  peer."  And  Viner,  citing 
Harris  v.  Lord  Mountjoy  (2  Leonard,  173.)  says 
— "  For  execution  on  a  stat.  Staple  Merchant, 
**  on  the  stat.  of  Acton  Burnel,  or  on  the  stat.  of 
"  23  Hen.  8.  the  body  of  a  baron  shall  be  taken 
"  in  execution ;  for  by  these  statutes  such  per- 
**  sons  were  not  exempted." (J)  It  is  laid  down, 
that  a  peer  shall  not  be  arrested  in  debt  or 
trespass.  Countess  of  Rutland's  case(c);  and 
the  reason  is,  that  a  peer  is  supposed  to  have 
sufficient  property  by  which  he  may  be  com- 
pelled to  appear.  But  the  Ecclesiastical  Courts 
have  no  jurisdiction  over  property :  and  the  only 
mode  they  have  of  enforcing  their  decrees  is  by 
proceeding  against  the  person :  they  cannot  touch 
the  goods.  In  some  instances  those  Courts 
might  proceed  inpcenam;  but  if  this  monition  be 
not  enforced,  the  effect  will  be  to  release  all 
peers  from  the  operation  of  the  matrimonial  and 
testamentary  law  of  this  country.  For  instance, 
the  husband  could  never  be  compelled  to  ap- 
pear in  a  suit  for  the  restitution  of  conjugal 
rights;  or,  if  he  did  appear,  he  could  not  be 
compelled  to  proceed  one  step  further  than  he 
pleased :  he  might  continue  before  the  Court  so 

(o)  1  Wills.  332.  (h)  Viner.  Tit.  Peer  (D).  s.  3. 

(f)  0  Co.  62. 
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1829.  long  as  he  entertained  hopes  of  success,  and  no 

joiy  isth.  longer :  he  might  disregard  the  judgment  of  the 

Court ;  so  that,  being  a  peer,  he  might  at  plea- 

V.  sure  separate  from  his  wife.     Thus,  in  suits  for 

westmeath.  n^^iiity  Qf  marriage ;  adultery ;   cruelty.     And 

in  all  these  cases  the  costs  of  the  wife  are  a 
necessary  part  of  the  proceedings ;  she  cannot 
obtain  justice  without  them.  So  also  in  matters 
of  testamentary  law.  A  peer  might  retain  an 
original  will  in  his  custody,  or  keep  an  admi- 
nistration improperly  obtained  ;  and  the  Court 
could  not,  in  either  case,  proceed  effectuaUjr 
against  him.  And  this  reasoning  applies  to  all 
cases  in  every  other  branch  of  ecclesiastical  ju- 
risdiction. But,  it  being  clear  that  contempt  is 
substituted  for  excommunication,  and  that  a 
peer  enjoys  no  absolute  privilege  of  exemption ; 
the  Court,  we  apprehend,  cannot  in  this  case 
decline  to  enforce  its  monition. 

Bay  ley  J.  referred  to  Comberbach's  Reports, 
p.  62. ;  and  also  to  the  case  of  Lord  Cromwell, 
who,  in  the  time  of  Queen  Elizabeth,  was  dis- 
charged after  an  attachment  had  issued  against 
him  (and  been  returned)  for  disobedience  to  an 
injunction  in  Chancery.  Selden — Of  the  Privi- 
leges of  the  Baronage  —  vol.iii.  p.  1543.  c.4. 
(fol.  ed.)   S.C.  Dyer,  314.  (a) 

The  Court  directed  the  case  to  stand  over  for 
a  further  argument  upon  three  points : — 

1.  Whether,  before  the  stat.  of  5  Eliz.  c.23. 
The  Ecclesiastical  Courts  could  put  in  force  any 

{a)  The  fullest  statement  of  Lord  Cromweirs  case  is  io 
D'Ewes'  Journal,  203. 
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fiirther  proceeding  against  a  peer,  after  excom-  ^^^^' 

munication.  juij  i5Ui. 

2.  Whether  the  5  Eliz.  applied  to  peers,  and  

made  any  alteration  in  that  respect. 

3.  The  effect  of  the  53  G.  3.  c.  127. 


r. 
WEgTMEATH. 


Lushington.  Prior  to  the  stat.  of  5  Eliz-  c.  23.  sth  November. 
excommunication  might  be  pronounced  by  the 
bishop,  or  by  his  judge,  or  by  the  Court  of  De- 
legates; and,  on  the  excommunication  being 
signified  into  Chancery,  the  writ  de  excommuni' 
cato  capiendo  issued ;  but  not  till  after  an  ex- 
piration of  forty  days  from  the  time  that  the 
excommunication  had  been  published.  In  an- 
cient times  interdicts  were  also  issued  by  eccle- 
siastical authority,  and  these  included  towns 
^nd  cities.  The  writ  de  excommunicato  and  the 
imprisonment  that  ensued  were  only  one  conse- 
quence of  excommunication.  Other  conse- 
quences and  disabilities  necessarily  attached  to 
a  decree  of  excommunication,  whether  a  signiji- 
cavit  issued  or  not.  The  party  excommunicate 
could  not  sue  or  be  a  witness  ;  he  was  disabled 
from  being  an  executor,  or  at  least  his  service 
of  that  office  was  suspended.  And  that  a  plain- 
tiff had  been  declared  excommunicate  and  not 
absolved  was  a  good  answer  to  an  action,  (a) 
These  were  among  the  civil  disabilities  attach- 
ing upon  excommunication  only. 

The  5  Eliz.  c.  23.  was  '*  an  act  for  the  due 
execution  of  the  writ  "  de  excommunicato  capi- 
endo;'' that  is  its  heading:  and  the  object  of 
the  statute  was  to  enforce  the  writ  and  make  it 


(a)  Of  Excommunication,  its  division  and  effects,  see  Lyn- 
wood.  Lib.  T.  Tit.  17.     Ayliff's  Parergon,  p.  255.  et  $eq. 
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more  effectual ;  not  to  diminish  any  of  the 
former  powers,  but  to  increase  them ;  nor  did  it 
supersede  the  writ  de  excommunicato  capiendo  at 
common  law ;  — that  still  remained.  The  writ 
was  originally  returnable  only  into  the  Court  of 
Chancery ;  but  this  statute,  by  its  second  sec- 
tion, directs  that  it  shall  be  returnable  into  the 
Court  of  King's  Bench.  Penalties,  in  certain 
specified  cases  were  superadded.  Sect.  13. 
enacts,  that  there  must  be  the  same  additions 
as  were  required  by  stat.  1  Hen.  5.  c.  5.,  and  it 
may  be  a  question,  (not  necessary  for  me  now 
to  discuss)  whether  this  statute  extends  to  peers. 

Bayley  J.  You  cannot  have  a  capias  against  a 
peer,  because  you  may  have  a  distress  infinite. 

Argument  resumed. 

Prior  to  the  53  G.  3.  c.  127.,  a  sentence  of 
excommunication^  independent  of  the  writ,  car- 
ried with  it  other  severe  punishments.  There 
is  nothing  to  show  that  a  peer  might  not  be 
excommunicated ;  and,  putting  the  writ  dt 
excommunicato  capiendo  out  of  the  question,  be 
subjected  to  all  the  other  consequences  of  ex- 
communication. The  precedents  from  the  De- 
legates (a)  prove  that  the  judges,  sitting  under 


DelegatM. 
17S4,  6th  Feb. 


(a)  The  precedents  cited  were  as  follows : — 

Countess  of  Mbath  v.  Earl  of  Meatu. 

A  bill  of  costs  porrected  and  taxed  against  the  Earl.    Mo- 
nition decreed  for  payment  «ic6  pixni  excommunieati€nu.* 


*  There  appears  a  Toid  of  foorteen  montha  io  the  Aaaignation  book,  bat  this 
caose  is  set  oot  io  Jone  1725,  In  the  oext  book  witboot  refei—ce  to  the  ne- 
Bition,  asd  so  ooDtiooes. 
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respective  commissions  in  this  Court,  have  exe-       1B29. 
cuted  such  a  power :  and  why  should  not  the  sth  Norember. 

writ    de   excammunicato  capiendo    follow    upon       

the  decree.      Excommunication   in  this  class         v. 
of  cases  is  now  taken  away  by  53  G.  3. ;    and  w«"««*™- 

The  Earl  was  condemned  in  expences,  under  pain  of  excom-      Ddegatei. 
•nunication.  l786.27tkJ«. 

Holman  and  Duthick  alleged,  that  the  monition  for  payment  of  1726, 28th  Apr. 
expences  had  been  served  upon  the  Earl  upwards  of  thirty  days.* 

Lady  Cavendish  Harlby  (by  her  guardians,  Lords 
Paget  and  Pelham)  v.  The  Dutchess  of  Newcastle 
and  Lord  Clare. 

The  Dutchess  of  Newcastle   condemned  in  costs,  and  a  1715, 27th Maj. 
monition  decreed  against  her  to  pay  the  same  sub  pcenA, 

Earl  of  Leicester  t^.  The  Countess  of  LEicBSTSR.f 

JoselynEarl  of  Leicester  being  thrice  called,  and  not  appear-  yj^^  eth  No- 
ing,  the  judges  directed  him  to  be  excommunicated  for  not  ▼ember, 
giving  in  his  personal  answers ;  but  not  to  be  extracted  till 
after  next  Court. 

Lady  Cranstoun  (wife  of  Lord  Cranstoun)  v.  Marshall. 

Monition  for  costs   was  decreed   against  Lady  (or   Lord)  1770,  9tb  Maj. 
Cranstoun,  fifteen  days  after  service. 

Collins  left  in  the  registry  a  schedule  of  excommunication  1770,  isthNo- 
against  Sophia  Lady  Cranstoun,  wife  of  James  Lord  Cranstoun,  ^c>b^>'* 
io  case  costs  were  not  paid  pursuant  to  the  monition.^ 

Countess  of  Ilay  v.  The  Earl  of  Ilay.  ^ 

The  judge,  at  petition  of  Sayer,  pronounced  the  Earl  of  Hay  Cooibtorj. 

contumacious,  and  assigned  to  hear  upon  Sayer's  petition,  and  ^^^^^  Tm. 

continued  the  certificate  to  the  next  session.  lit  Seisioo. 
Note.    From  that  day  the  cause  stood  out,  and  on  each 

Court  the  pain  of  the  Earl  was  reserved. 

*  The  rest  of  the  assignation  was  indistinct ;  bat  the  words  '*  earn  pro 
ezcommnnicato  denuntiaTit/'  seemed  to  form  a  part  of  it.  It  was,  howeror, 
{■possible  to  ascertain  whether  a  ngnifieavit  followed. 

t  This  cause  is  described  in  the  Assignation  book,  **  Sidney  v.  Sidney." 
Costs  and  alimony  were  giren ;  bat  the  exoommonication  does  not  appear  to 
have  been  extracted.  A  monition  by  ways  and  means  for  costs  was  extracted ; 
bat  no  farther  proceedings. 

t  No  farther  assignation  in  respect  to  this  case. 
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if  the  writ  de  contumace  capiendo  is  not  sub- 
stituted for  it  in  the  case  of  peers,  then  this 
statute  has  abridged  and  nullified  the  power 
of  the  ecclesiastical  courts  over  peers :  for,  be- 
fore that  statute  was  passed,  those  courts  exer- 


CoDuttorj.  Proclamation  was  made  for  the  Earl,  and  he  not  appearing, 

«  .  ^^^\  Sayer  alleged  and  prayed  as  '*  in  Charts ;"  and  upon  his  peti- 


lit  SeiiioD.      tion  the  certificate  was  continued. 


17S6. 
Miob.  Term. 
3rd  Setsion. 


176T. 
Miob.  Term. 
2iKi  Seisioo. 


1767-8, 
llih  Janoarj. 


1702, 23rd  Mt  j. 


Lady  Vane  ».  Lord  Vane. 

Cheslyn  returned  citation,  and  prayed  an  appearance,  or 
that  Lord  Vane  be  pronounced  in  contempt.  The  judge  pro- 
nounced Lord  Vane  in  contempt,  but  reserved  his  pain,  and 
continued  the  assignation  to  next  Court. 

Lady  Ferrers  v,  Laurence,  Lord  Ferrers. 

Proclamation  for  Laurence  Earl  Ferrers,  and  he  not  ap- 
pearing, Crespigny  accused  his  contumacy,  and  prayed  him 
to  be  decreed  excommunicate  for  not  giving  in  his  answers. 

The  assignation  and  certificate  to  next  Court,  upon  which 
day  Earl  Ferrers  being  thrice  called  and  not  appearing, 
Crespigny  accused  his  contumacy,  and  the  judge,  (Sir  Edward 
Simpsou)  at  his  petition  pronounced  him  contumacious  for  not 
giving  in  his  answers,  but  reserved  his  pain  and  continued  the 
certificate  and  assignation  to  next  Court.  From  which  day  the 
assignation  was  continued  to  the  By-day,  when  the  Earl  not 
appearing,  Crespigny  accused  his  contumacy,  and  porrected  a 
schedule  of  excommunication,  which  the  judge  read  and 
signed  in  the  presence  of  Stevens,  and  continued  the  rest  of 
the  assignation  to  the  first  session  of  next  term. 

A  requisition,  to  take  Lord  Ferrers'  Oath  for  absolution, 
decreed  at  the  petition  of  her  Proctor^  and  also  for  his  answers. 

Lady  Ferrers  v.  Robert,  Lord  Ferrers.* 

Heseltine  alleged,  that  Lord  Ferrers  had  not  paid  the  alimony 
due  to  his  client  pursuant  to  the  monition  with  which  he  had 
been  personally  served ;  and  therefore  prayed  the  Judge  to 
decree  Lord  Ferrers  excommunicate,  and  porrected  a  schedule 
of  excommunication  which  he  prayed  the  Judge  to  read  and 


*  See  1  Conaistorjr  Reports,  130. 
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cised  over  them  excommunication  and  its  penal        ^^^' 
consequences.     It  cannot  be  presumed  that  the  5Ui  November. 
legislature  intended  to  reduce  the  power  of  the 
ecclesiastical  courts,  and   leave   them  without 
any  remedy  against  peers. 

Dauheny  LL.D.  referred  to  the  Articuli  Cleri 
(9Edw.2.  st.l.  c.  12.)  with  Lord  Coke's  Com- 
mentary upon  it,  2  Inst.  630.,  to  show  that  in 
respect  to  tenants  in  capite — summoned  to  par- 
liament to  attend  the  King — the  writ  de  excom- 
municato capiendo  was  never  denied. 

Bay  ley  J.  If  the  Court  should  pronounce 
Lord  Westmeath  to  be  in  contempt,  and  direct 
a  signijicavity  not  only  the  Lord  Chancellor  has 
an  opportunity  of  considering  what  he  will  do 
in  the  matter  ;  for  he  may  refuse,  in  the  first  in- 
stance, to  grant  the  writ  or  quash  it  afterwards ; 
but,  before  the  writ  issues  to  the  sheriff,  it  goes 
into  the  Court  of  King's  Bench,  to  be  entered 


Bign ;  but  the  Judge  (Sir  Wm.  Scott)  declined  doing  so,  and 
continued  the  certificate  to  next  Court. 

Note,   The  certificate  was  continued  for  several  Court-days  ; 
and  the  alimony  was  at  length  alleged  to  have  been  paid. 

After  these  cases,  Zu^Atiijf^on  referred  to  3  Selden,  p.  1478, 
for  the  case  of  the  Earl  of  Cornwall,  in  Edward  the  First's  reign, 
who,  in  Westminster  Hall,  was   served,  as  he  was  going  to 
parliament,  with  a  citation  out  of  an   Ecclesiastical  Court,  at 
the  suit  of  Bogo  de  Clare  and  the  Prior  of  St.  Trinity,  London, 
The  Earl  sued  them  for  the  contempt,  and  recovered  a  thousand 
marks  damages.     And  in  the  same  parliament,  the  Master  of 
the  Temple  petitioned,  that  he  might  distrain  for  rent  in  a 
bouse  in  London,  which  the  Bishop  of  St.  David's  held  of  him : 
"  In  qua  non  potest  distringere  in  tempore  parliamenti.*'  But  the 
answer  was,  '*  non  videtur  honestum  quod  rex  concedi^t  quod 
**  ille  de  consilio  suo  distringatur  tempore  parliament!,  sed  alio 
'*  tempore  distringatur  per  ostia  et  fenestras,  prout  moris  est." 
VOL.  II,  X   X 
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1829.      of  record,  and  that  Court  may  annul  it,  if  there 
5tk  November,  is  auy  thing  apparent  on  the  face  of  the  instru- 

ment  to  nullify  it. 

V,  Park  J .    As  the  statute  prevents  the  Court 

from  qualifying  its  certificate  and  adopting  any 
other  than  the  prescribed  form,  the  signijicavii 
should  not  issue  merely  in  common  course  from 
the  office,  but  the  attention  of  the  Lord  Chan- 
cellor should  be  called  to  it. 

The  Proctor  for  Lady  Westmeath  informed 
the  Court,  that  the  order  in  the  Cursitor's  office 
was,  that  in  all  cases  where  a  significavit  was 
prayed  against  a  peer,  the  seal  should  not  be 
affixed  without  notice  to  the  Lord  Chancellor. 


The  Proctor  then  exhibited  his  affidavit, 
stating  that  the  costs  had  not  been  paid  to  Lady 
Westmeath  nor  to  himself ;  and  the  Court  pro- 
nounced  Lord  Westmeath  to  be  in  contempti 
and  directed  the  certificate  to  issue. 


FREE  D.  D.  V.  BURGOYNE. 


1830. 


Febintrj  15tii. 


A  clergjrmAii 
ma  J  be  depriv- 
ed for  fomioa- 
tion  wilboat 
preTioas  mooi- 
tion  or  saspen- 
sion.     Senteooe 
of  deprivatioQ 
affirmed  witb 

COSttf. 


From  the  sentence  of  deprivation  pronounced 
against  Dr.  Free  in  the  Court  of  Arches,  in 
Trinity  Term  1829  («),  Dr.  Free  prosecuted  the 
present  appeal :  and  on  this  day,  before  Gase* 
lee  J.,  Vaughan  B.,  James  Parke  J.  Sir  Her- 
bert Jenner  LL.D.  Dr.  Phillimore,  Dr.  Grostling, 
Dr.  Haggard,  and  Dr.  Chapman,  the  cause  was 
argued,  on  the  same  evidence  as  in  the  Court  of 
Arches,  by  Lushington  and  Dodson  LL.D.  for 
the  respondent ;  and  by  Dr.  Free. 

(a)  O.  J.  by  Burgoync  v.  Free,  D.  D.  $upra,  456. 
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In  the  course  of  the  argument  a  doubt  was       i»5W. 
suggested  by  the  Court,  whether  deprivation,  Febrntry  isih. 
without  any  antecedent  monition,  or  suspension, 
was  the  proper  punishment  for  fornication ;  but 
—  after  a  reference  to  various  passages  in  the 
canon  law,  to  reported  cases  (a),   and  upon  a 

(a)  Among  the  authorities  referred  to  were  the  following : — 

Mandamus  quatenus  Clericos  qui  in  Subdiaconatu  et  supra 
fomicarias  habuerint,  studios^  monere  curetis  ut  k  se  illas  re- 
moveant.  Si  vero  acquiescere  coatempserint,  eos  ab  eccle- 
siasticis  beneficiis  usque  ad  satisfactionem  congruam  suspen- 
datis,  et  si  eas,  suspensi  presumpserint  detinere,  ipsos  ab 
eisdem  beneficiis  perpetuo  removere  curetis.  Decretal,  3. 2. 4. 

Decemimus  ut  ii  qui  in  ordine  Subdiaconati^s  et  supra  uxores 
duxerint  aut  concubinas  habuerint  officio  atque  Ecclesiastico 
beneficio  careaut.     Decreti  pars  1.  Distinctio  28.  c.2. 

Si  quis  Clericus  adulterasse  aut  confessus  aut  convictus 
fuerity  depositus  ab  officio  in  monasterio  toto  vitas  suae  tempore 
detrudatur.     Decreti  pars  1.  Distinctio  81.  c.  10. 

Romanus,  Ecclesiac  Theanensis,  Clericus  pro  (limine  adul- 
terii  quod  admisisse  perhibetur  k  Clericat^s  ordine  depositus  in 
monasterio  ad  agendam  poenitentiam  ex  nostra  jussione  detrusus 
«st.     Ibid.  c.  11. — Presbyter  aut  Diaconus,  qui  in  fomicatioue 
captus  est,  deponatur.     Ibid.  c.  12. — Si  quis  Episcopus  aut 
presbyter  aul  Diaconus  fuerit  fornicatus  aut  m<ecbatus  depo- 
natur, et  ab  Ecclesia  projectus  inter  Laicos  agat  peenitentiam. 
Ibid.  c.  13. — Si  quis  Sacerdotum  officium  contumaciter  de- 
serens  foeminam  sibi  potius  elegit  sicut  sponte  ob  fornicationera 
dimiltit  officium  ita  ob  prevaricationem  dimittere  cogatur,  etiam 
invitus,  beneficium.     Ibid.  c.  17. — Qui,  ut  fornicari  eis  liceat, 
Divinum  officium  derelinquant,  sicut  se  ab  officio  justissime 
alienos  faciunt,  ita  beneficio  Ecclesiarum  privatos  esse  adjudi- 
camus.     Ibid.  c.  18. — Si  quis  ex  illis  adulterii,  scortationis  aut 
incestus  convictus  fuerit — ike  Reformatio  Legum  prescribes 
first,   forfeiture  of  goods : — deinde,   si  quod  illi   Boneficium 
fuerit,  postquam  adulterii  vel  ince^^tus  vei  scortationis  convictus 
fuerit,  ex  eo  tempore  protinus  iilud  amittat  dgc  illi  potestas 
iiHum  aliud  accipiendi :  praeterea,  vel  in  perpetuum  ablegetur 
exilium,  vel  ad  aeternas  carceris  tenebras  doprimatur.  Reformatio 
Legum.  24  b.  c  2.  Tit.    ''  Ordiamur  ab  Elcclesiarum  Ministris." 
12  Eliz.  Burton,  Parson  of  Isbcch  in  Leicestershire,  was  de- 
prived for  adultery.     6  Co.  136.  Latch.  22.     Hobart,  293. 
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consideration  that  if  a  monition  was  not  neces- 
sary to  precede  a  sentence  of  deprivation  on  ac- 
count of  adultery,  nor  a  sentence  of  suspension 
for  any  offence,  no  reason  nor  principle  seemed 
to  exist,  why  it  should  be  required  in  respect  to 
deprivation  for  aggravated  and  notorious  forni- 
cation (more  especially  in  a  case  where  there 
was  full  proof  of  such  a  series  of  offences,  and 
that  in  consequence  thereof  the  parishioners 
had,  for  a  length  of  time,  almost  wholly  ceased 
to  attend  their  parish  church), — ^the  Court  af- 
firmed the  sentence  of  the  Court  of  Arches  with 
costs,  and  remitted  the  cause. 


On  the  by-day  in  Hilary  Term,  the  Proctor 
for  the  respondent  brought  in  the  remission, 
when  the  Judge,  at  his  petition,  directed  a  cer- 
tified copy  of  the  sentence  of  the  Court  of  Arches, 
to  be  transmitted  to  the  Consistorial  and  Epis- 
copal Court  of  Lincoln,  in  order  that  it  might 
be  officially  communicated  to  the  Diocesan. 

16  Eliz.  Another  case — without  the  name.     Ayliffe47. 

27  Eliz.  A  case  occurred  in  which  it  appeared  that  one  Fox 
had  been  deprived  for  incontinency.     Cro.  Eliz.  7B9. 

Ayliffe  says, —  Since  the  Reformation  we  have  bad,  in  our 
law  books,  some  instances  of  Clergymen  being  deprived  for 
adultery  [referring  to  those  just  mentioned].  These  cases  are 
enough  to  show  that  the  Ecclesiastical  Law  in  this  point  is  al- 
lowed by'  the  Judges  of  our  Common  Law  to  continue  in  suf- 
ficient force  amongst  us  for  deprivation  on  the  score  of  this 
crime.  Parergon.  47.  And  in  page  208,  he  mentions,  among 
the  causes  of  deprivation,  gross  scandal,  incontinency ,  drunk- 
enness after  monition. 

Incontinency  is  stated  also  as  a  cause  of  deprivation  in 
Godolphin's  Abridgment,  p.  307.  2  Burn.  Ecc.  Law,  143.  406. 
8th  Ed. 
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THE  EARL  OF  WESTMEATH  V.   THE  COUNTESS  OF 

WESTMEATH. 

This  was  a  cause  of  restitution  of  conjugal 
rights,  brought,  in  the  Consistory  Court  of  London, 
by  the  Marquess  of  Westmeath  against  the  Mar- 
chioness of  Westmeath,  his  wife,  in  which  the  ci- 
tation was  returned  on  the  first  session  of  Easter 
Term,  1821 ;  on  the  fourth  session  of  Trinity 
Term,  a  libel,  in  the  usual  form,  and  consisting  of 
seven  articles,  was  admitted ;  it  pleaded  "  the 
'*  marriage  on  the  29th  of  May,  1812,  cohabitation 
"  at  various  places,  and  the  birth  of  two  children  ; 
"  but  that  on  the  i4th  of  June,  1819,  the  Mar- 
"  chioness  of  Westmeath  quitted  his  house  and  had 
"  since  refused  to  cohabit  with  him."  On  the  first 
session  of  Michaelmas  Term  the  marriage  was  con- 
fessed ;  and  on  the  first  session  of  Hilary  Term, 
1822,  an  allegation  consisting  of  thirty  three  ar- 
ticles with  ten  exhibits  annexed  was  admitted, 
wherein  Lady  Westmeath,  after  pleading  the  mar- 
riage, cohabitation,  and  birth  of  children,  by  way 
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In  answer  to  a 
snit  for  restitu- 
tion of  oonjuj^sl 
rights  bronght 
bjr  the  hosbsnd» 
legal  craeltjr 
being  establish- 
ed, bat  a  recon- 
oiliation  and 
matrimonial  in- 
terconrse 
baring  after- 
wards taken 
place,  the 
Court  enjoined 
the  wife  to  re- 
tom  to  cohabi- 
tation, holding, 
that  there  was 
no  proof  of 
subsequent  mis- 
conduct  bjr  the 
husband,  suffi- 
cientlj  remoT* 
ing  the  bar  of 
condonation, 
and  reviTing 
the  previous 
omeltj,  to  enti- 
tle the  wife  to 
a  sentonoe  of 
separation. 


2  SUPPLEMENT. 

18M.      of  further  answer  to  his  libel  alleged,  in  substance ; 

coNsisTOEY,  "  That  soon  after  July  or  August,    1812,  Lord 

tI""      "  Westmeath  began  to  treat  her  with  great  cruelty 

2iid  seMioB.    **  and  harshness,  and  was  guilty  of  acts  of  violence 

Westmeath  "  ^"^  indignity  ou  scvcral  occasions  in  1813  and 

«'•        "  1814;  that  in   1815  her  health  was  much  af- 

'  ''  fected ;  that  notwithstanding  this,  the  Marquess 

'*  continued  without  cause  to  quarrel  with  and 

abuse  her ;  that  on  such  occasions  his  language 

and  behaviour  were  most  violent,  and  she  was 

''  kept  in  a  continual  state  of  alarm  and  fear,  till 

**  at  length  she  intimated  to  him,  that  unless  he 

''  ceased  so  to  treat  her  she  should  be  compelled 

"  to  proceed  for  a  legal  separation ;  that  he  persisted 

''  in  that  his  ill  treatment,  but  that,  in  September 

''  1815,  on  his  promising  to  alter  his  conduct,  and 

''  on  the   intercession  of  a  mutual  friend,   she 

''  agreed  to  forego  her  intention  of  applying  for  a 

'*  divorce,  and  consented  to  continue  to  live  with 

"  him."   It  further  pleaded,  '*  a  specific  act  of  vio- 

'*  lence  in  December  1815,  a  continuance  of  his  ill 

*'  conduct,  and  that  in  consequence  thereof  in  the 

*'  summer  of  1817,  she  declared  her  intention  to 

*'  apply  to  the  laws  for  protection,  but  that  on  his 

**  proposition  it  was  agreed  that  he  should  execute 

''  a  deed  of  separation  on  his  return  from  Ireland, 

' '  whither  he  was  then  about  to  proceed ;  that  during 

' '  his  absence  in  Ireland  he  wrote  certain  letters  (six 

'*  of  which  were  exhibited)  expressing  his  ccmtri- 

"  tion  for  the  cruelty  of  his  conduct ;  and  that 

*'  the  Marchioness,  moved  thereby,  expressed  by 

''  letter  a  disposition  to  forgive  him ;  and  that  be 

"  in  answer  thereto  wrote  another  (exhibited)  let- 

''  ter,  alluding  to  an  arrangement  he  contemplated 

"  making,  to  provide  against  a  recurrence  of  his  ill 

''  treatment  to  his  wife ;  that  shortly  ^terwards 

*'  an  indenture,  dated  the  1 7th  of  December,  1817, 
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"  was  drawn  up,  by  which  that  arrangement  was      1M6. 

**  carried  into  effect ;  and  wherein  it  was  amongst  cowsktory, 

**  other  things  recited,  *  that  disputes  and  differ-      ^g"" 

'^  ences  had  existed  between  the  Marquess  and    2Bd  sewioo. 

"  his  wife,  and  had  arisen  to  such  a  height  that   westmbath 

"  they  were  on  the  point  of  separating,   living 

"  apart,  and  not  cohabiting  together ;  but  by  the 

**  intervention  of  mutual  friends  the  said   Mar- 

"  chioness  had  consented  to  live  and  cohabit  with 

''  the  said  Marquess  after  he  should  have  executed 

"  the  said  indenture,  and  thereby  made  such  pro- 

^*  vision  for  their  issue,  and  also  such  provisional 

^'  maintenance  for  his  wife,  the  Marchioness,  as 

"  therein  after  mentioned;'  and  it  contained  apro- 

"  viso,  *  that  in  case  it  should  happen  that,  by  a  re- 

'^  newal  of  such  disputes  and  differences,  the  said 

^*  Marchioness  should  find  herself  compelled  to 

*^  cease  to  cohabit  with  her  husband,  that  then 

^'  such  an  annuity  should  be  raised  by  the  trustee 

*^  from  the  Marquess'  estates,  as  should,  by  the 

'*  advice  of  their  mutual  friends,  be  agreed  upon 

'^  to  be  a  proper  and  sufficient  sum  for  her  separate 

"  maintenance.' "   It  further  provided,  **  that  a  se- 

"  paration  was  only  to  take  place  in  case  of  ill- 

^'  usage  or  gross  abuse  from  Lord  Westmeath  to 

**  his  said  wife." 

The  allegation  then  pleaded,  ''a  renewal  of  coha- 
**  bitation  in  January,  1818,  and  a  violent  menace 
••  at  Easter,  1818 ;  and  that  in  May,  1818,  further 
*•  articles  of  separation  were  drawn  up,  which  were 
''  executed  on  the  8th  of  August,  though  purporting 
^'  to  bear  date  on  the  30th  of  May ;  that  at  the 
**  earnest  intreaty  of  the  Marquess,  and  by  the  ad- 
**  vice  of  her  friends,  the  Marchioness  reluctantly 
^*  consented  to  allow  the  Marquess  to  have  a  se- 
''  parate  bed-room  in  her  house ;  that  he  still  con* 
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''  tinued  frequently  to  quarrel  with  and  abuse  his 
"  wife,  and  used  gross  and  insulting  language  to 
'^  her  when  in  the  last  stage  of  pregnancy :''  it  then 
pleaded  "  sundry  other  specific  instances  of 
''  harsh  and  violent  behaviour  and  language  ;  and 
**  that  by  one  of  such  instances  happening  on  the 
"  20th  of  June,  1819,  the  Marchioness  being  very 
**  much  alarmed  and  terrified,  immediately  quitted 
*'  her  house,  and  sought  the  protection  of  her 
^*  friends  ;  and  that  since  the  30th  of  May,  1818, 
*  *  being  the  day  of  the  date  of  the  aforesaid  inden- 
ture of  separation,  the  Marchioness  had  not  co- 
habited with  her  husband,  and  since  the  20th  of 
"June,  1819,  had  wholly  lived  separate  and  apart 
**  from  him." 

On  this  allegation  thirteen  witnesses  were  ex- 
amined; and  Lord  Westmeath's  answers  were 
taken:  and  on  the  14th  of  January,  1823,  a  fur- 
ther allegation,  consisting  of  twenty-five  articles, 
and  charging  adultery  with  five  different  persons 
from  the  year  1817  to  the  latter  end  of  1822,  was 
admitted  on  the  part  of  the  Marchioness  of  West- 
meath, and  on  it  twelve  witnesses  were  exa- 
mined, (fir) 

On  the  24th  of  March,  1824,  a  defensive  allega- 
tion, consisting  of  forty-nine  articles,  with  forty- 
two  exhibits  annexed,  was  admitted  on  the  part 
of  the  Marquess  of  Westmeath :  the  first  twenty- 
five  denied  or  explained  the  several  charges  con- 
tained in  Lady  Westmeath's  first  alle^gation ;  the 
refnaining  articles  contradicted  her  second  allega- 
tion. On  this  allegation  twenty-five  witnesses 
were  examined.     On  the  first  session  of  Trinity 


(a)  It  will  be  hereafter  observed  that  the  charges,  as  to  three 
of  these  persons,  were  abandoned ;  and,  as  to  the  other  two,  were 
held  both  by  the  Judge  of  the  Consistory,  and  by  the  Deao  of 
the  Arches,  to  be  not  established. 
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Term  the  Court  admitted  an  allegation  exceptive, 
first  to  the  credit  of  one  of  the  witnesses  to  the 
charge  of  cruelty,  on  the  ground  that  she  had  ne- 
gatived an  interrogatory,  inquiring  specifically 
whether  she  had  made  a  certain  declaration  re- 
specting Lady  Westmeath's  conduct,  which  de- 
claration it  was  now  pleaded  expressly  that  she 
had  made :  and  secondly,  to  the  credit  of  three 
of  the  witnesses  examined  on  three  out  of  the  five 
charges  of  adultery  on  the  part  of  Lord  West- 
meath,  on  the  ground  that  they  had  been  con- 
victed of,  and  sentenced  to  fine  and  imprisonment 
for,  a  conspiracy  by  corrupt  means  and  false  oaths 
to  establish  that  Lord  Westmeath  had  committed 
adultery  with  one  of  the  five  persons.  The  copy 
of  the  record  of  conviction  was  exhibited.  On 
this  allegation  three  witnesses  were  examined.  To 
these  two  pleas  Lady  Westmeath  gave  in  her 
answers. 
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The  cause  came  on  for  hearing  in  the  Consistory 
Court  of  London  on  the  third  and  fourth  sessions 
of,  and  the  by-day  after,  Michaelmas  Term,  1825 ; 
on  which  days  the  evidence  was  read ;  and  on  the 
first,  second,  third,  and  fourth  sessions  of  Hilary 
Term,  1826,  the  cause  was  argued  by  Jenner  and 
Fhillimore  for  the  Marquess  of  Westmeath ;  and 
by  Lwihington  and  Addams  contra;  and  on  the 
second  session  of  Easter  Term  judgment  was  pro- 
nounced. 

Judgment. 

Sir  Christopher  Robinson. 

This  is  a  suit  of  restitution  of  conjugal  rights 
brought  by  Lord  Westmeath  against  Lady  West- 
meath, in  which  the  citation  was  taken  out  on  the 
llth  of  April,  1821,  and  returned  the  11th  of 
May ;  and  on  the  27th  of  June  a  libel  was  given 
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in,  pleading  the  marriage  in  1812,  and  cohabita- 
tion till  the  14th  of  June,  1819,  when  it  is  alleged, 
"  Lady  Westmeath  quitted  Lord  Westmeath's 
**  house,  without  any  just  cause,  and  has  since  re- 
**  ftised  to  live  or  cohabit  with  him,  though  appli- 
"  cation  has  several  times  been  made  to  her  for 
"  that  purpose ;"  and  it  concludes  with  the  usual 
prayer,  "  that  she  may  be  compelled  to  return, 
**  and  cohabit  with  him,  and  treat  him  with  con- 
"  jugal  affection." 

This  is  the  substance  of  the  original  complaint 
in  this  cause,  which  has  since  branched  out  into  a 
great  variety  of  particulars.  On  the  part  of  Lady 
Westmeath  an  allegation  was  admitted  in  Janu* 
ary,  1821,  in  justification  of  her  conduct,  pleading 
sundry  acts  of  cruelty  and  insult,  and  alleging, 
*•  that  since  the  30th  of  May,  1818,  she  had  ceased 
*^  to  cohabit  with  Lord  Westmeath,  under  a  deed 
' '  of  separation,  and  that  since  the  20th  of  June, 
"  1819,  she  had  been  compelled  to  leave  her 
"  house,  and  in  consequence  of  his  continued  ill 
**  usage,  had  lived  separate,  and  apart."  In  Ja- 
nuary, 1823,  a  second  allegation  was  admitted, 
consisting  of  twenty-five  articles,  pleading  sundry 
acts  of  adultery  committed  by  Lord  Westmeath 
between  the  years  1815  and  1822,  with  several 
women,  viz.  Anne  Connell,  Jane  Smyth,  Cathe- 
rine Flinn,  Mary  Brenan,  Anne  Hythe.  Those 
which  relate  to  Anne  Connell,  Catherine  Flinn, 
and  Anne  Hythe,  have  not  been  insisted  on. 
The  charge  respecting  Anne  Connell  has  been 
proved  to  have  originated  in  false  information, 
for  which  three  persons,  Anne  Connell,  Patrick 
Farley,  and  John  Monaghan,  have  been  convicted 
of  conspiracy,  and  are  now  suffering  punishment 
in  Ireland.  It  will  not  be  necessary  for  me  to  go 
into  the  evidence  on  those  charges  which  have 
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been  abandoned,  and  without  doing  that,  it  would       ww. 
be  improper  to  make  any  particular  observations  consistory, 
upon  them  to  the  disadvantage  of  the  other  parts      ^^Irm* 
of  the  case  ;  but  I  think  I  am  bound  to  say,  that   snd  stuiw. 
the  information,  on  which  they  have  been  con-    westmbath 
structed,  has  been  collected  or  adopted  with  less  y^y„\f^^ 
caution  than  ought  to  have  been  used  in  a  matter 
80  deeply  concerning  the  honour  and  reputation  of 
both  the  noble  persons  who  are  affected  by  it. 

I  shall  proceed,  first  to  examine  the  evidende 
on  the  charges  of  adultery,  according  to  the  ordet* 
observed  in  the  argument,  and  also  because  it 
will  be  more  convenient  for  the  discussion  of  the 
several  parts  of  this  case.  The  first  charge  relates 
to  Jane  Smyth.  The  remarks,  which  have  been 
made  on  the  want  of  caution  in  collecting  the  in- 
formation on  which  some  of  the  charges  of  adul- 
tery have  been  founded,  apply  strongly  to  the 
commencement  of  the  history  of  the  connexion 
with  this  woman,  as  it  is  set  forth  in  the  allega- 
tion. Things  are  pleaded  relating  to  the  intimacy 
alleged  to  have  been  formed  in  the  family  of  Lady 
Glengall,  the  aunt  of  Lord  Westmeath;  to  her 
being  pregnant,  and  being  delivered  of  a  child, 
and  to  the  manner  in  which  Jane  Smyth  was  in- 
troduced into  the  service  of  Lady  Westmeath, 
which  appear  to  have  had  no  existence  in  fact. 
Lady  Glengall  deposes,  "  that  Jane  Smyth  never 
lived  in  her  family ; "  and  that  all  which  is  stated 
on  that  part  of  the  case  is  unfounded. 

,  It  is  alleged,  however,  in  the  fourth  and  fol- 
lowing articles  of  the  allegation,  that  in  March, 
182 1 ,  Lord  Westmeath  was  lodging  in  the  house  of 
a  person  of  the  name  of  Winsor,  in  Bolton  Street^ 
Piccadilly,  where  he  occupied  a  sitting  room,  two 
drawing  rooms,  and  three  bed  rooms;  one  for 
Mr.  Jeffries,  who  was  living  with  him,  and  twofot 


SUPPL£MSNT. 

1826.       himself  and  his  servant :  **  That  on  a  day,  in  that 


coMsiiTORr,    ''  months  he  told  Mrs.  Winsor  he  expected  an 

Tee"      "  Irish  gentleman  to  visit  him,  and  requested 

sodSMMNi.     ««  another  bed  room  to  be  prepared  :  that  this  was 

Westmbath    ''  ^^^^  accordingly,  and  on  the  same  day,  during 

Westmeatb   "  the  absence  of  Mrs.  Winsor,  Jane  Smyth  was  intro- 

**  duced  into  the  house,  and  her  boxes  were  taken 

* '  up  to  her  room,  which  was  a  back  room  on  the 

'^  upper  story,  over  the  bed  room  of  the  Marquess, 

**  and  not  far  from  the  room  in  which  Mrs.  Winsor 

*' herself  slept;  that  many  indecent  familiarities 

^  ^  passed  between  the  Marquess  and  the  said  Jane 

''  Smyth,  and  on  several  nights  after  the  £etmily 

**  was  gone  to  bed,  she  staid  in  the  bed  room  oi 

'*  the  Marquess,  until  two  or  three  o'clock  in  the 

**  morning ;  that  on  one  night  in  particular,  Mrs. 

''  Winsor  staid  below  till  one  o'clock ;  that  on 

"  going  up  stairs,  in  passing  Lord  Westmeath's  bed 

^'  room  she  heard  him  and  Jane  Smyth  conversing 

''  together ;  that  she  afterwards  watched,  to  see 

-  when  she  would  go  to  her  bed  room,  but  that 

**  she  did  not  do  so,  and  that  she  remained  in 

''  Lord  Westmeath's  room  all  night,  and  that  she 

*'  slept  with  him ;  that  in  the  month  of  April,  the 

**  Marquess  having  removed  to  lodgings  in  Wood- 

''  stock  Street,  Jane  Smyth  frequently  called  on 

''  him  there,  and  they  were  alone  together  in  his 

**  bed  room  for  a  considerable  time ;  that  she  vi- 

''  sited  him  also  in  the  same  manner,  in  other 

*'  lodgings  in  Cavendish  Street,  Cavendish  Square, 

'*  and  in  Bury  Street,  Jermyn  Street,  in  January, 

"  and  April,  1822."    These  are  the  acts  alleged 

with  respect  to  Jane  Smyth. 

The  twentieth  article  pleads  **  That,  in  March, 
''  1822,  the  Marquess  being  in  Ireland  at  his  house 
^'  at  Clonyn,  directed  Bennett,  his  servant,  to 
'*  enquire  where  one  Mary  Brenan,  ,who  was  a 
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**  common  prostitute,  resided,  and  sent  a  message       1826. 
"  by  him  and  an  offer  of  money  if  she  would  come   cohmstory 
"  to  him  at  Clonyn  House  ;  that  she  accordingly      bastb* 
<<  came  on  the  next  day,  being  Sunday,  31st  of  2Bd 
**  March,  and  was  privately  admitted  by  him,  and 
**  went  again,  and  was  admitted  in  like  manner 
**  several  times,  during  the  following  week  ;  that 
^'  she  staid  with  him  alone  for  a  considerable  time, 
"  and  that  they  then  committed  adultery/* 

These  are  the  only  specific  charges  of  adultery 
which  have  been  insisted  on.  The  witnesses  pro- 
duced on  the  first,  are  Mrs.  Winsor,  and  Mary 
Wheaton  her  maid  servant,  Benjamin  Wall,  and 
Mary  Smith ;  and  on  the  latter,  Edward  Bennett 
and  Mary  Farley. 

The  account  which  Mrs. Winsor  gives,  is,  "That 
"  the  Marquess  of  Westmeath  took  her  lodgings 
**  from  the  22d  of  February,  till  the  22d  of  March, 
''  1821 ;  that  his  uncle,  Mr.  Jeffries,  occupied  one 
"  of  the  bed  rooms,  which  he  changed  for  the 
**  back  drawing  room,  when  Lady  Rosa  came; 
"  that  Lady  Rosa,  being  a  child  of  seven  years  of 
**  age,  was  brought  by  her  governess  every  mom- 
*'  ing  to  see  the  Marquis  ;  that  one  morning,  after 
^'  he  had  been  there  about  ten  days,  he  detained 
"  Lady  Rosa,  and  the  governess  went  away  with- 
*'  out  her,  though  with  great  reluctance ;  that  on 
*'  the  same  day  the  Marquess  came  into  the  kit- 
"  chen,  and  desired  her  to  go  into  Piccadilly  to 
'^  get  some  raspberry  jam  for  Lady  Rosa ;  that 
'^  deponent  wished  to  send  the  servant,  but  he 
"  desired  particularly  that  she  would  go  herself; 
**  that  during  the  time  of  her  absence,  which  was 
not  more  than  a  quarter  of  an  hour»  a  woman 
(Jane  Smyth)  was  introduced  into  the  house, 
who  was  afterwards  employed  in  waiting  on 
"  Lady  Rosa." 
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The  witness  seems  to  consider  the  manner  of 
this  woman's  coming  into  the  house,  as  a  feint 
practised  upon  her ;  but  her  language  is  not  tery 
accurate.  She  says  only  ''It  must  have  been, 
''she  has  no  doubt,  in  her  absence,  that  the  female 
came  into  the  house/'  She  did  not  see  her  cm  the 
first  evening,  and  she  did  not  come  down  staire, 
for  two  or  three  days.  The  servant,  Mary  Whea- 
ton,  says,  "  Jane  Smyth  came  in  the  evening/ 
However  that  fact  may  be,  is  not  very  important, 
as  the  Court  cannot  consider  that  oircumstanoe  as 
furnishing  any  inference  as  to  the  purpose  for 
which  Jane  Smyth  was  brought  into  the  house. 
It  is  certain  that  the  primary  object  must  haye 
been  to  attend  Lady  Rosa,  and  there  could  be  no 
surprise  on  the  part  of  Mrs.  Winsorin  this  respect, 
as  when  the  governess  went  away,  she  must  have 
expected  some  female  would  come  to  attend  her. 
There  seems  to  have  been  no  motive  for  any  arti- 
fice, and  there  is  no  appearance  of  any  such  effect 
being  produced  on  Mrs.  Winsor ;  for  she  seems 
to  have  provided  for  her  as  one  of  the  family,  with- 
out requiring  any  explanation  respecting  her ;  and 
Carbery  says,  she  ordered  him  to  carry  her  boxes 
up  stairs,  without  expressing  any  surprise,  or  dis- 
satisfaction to  him.  The  account  which  Mrs.  Win- 
sor gives  of  the  adultery^  is,  "that  she  observed 
"  no  indecent  familiarities,  but  that  the  Marquess 
"  and  this  woman  behaved  to  each  other  in  terms 
"  of  great  freedom :  she  never  called  him  '  Lord"; 
"  she  paid  no  respect  to  him  as  her  superior,  though 
"  she  was  a  very  common  woman^  and  not  fit  to  be 
"  about  Lady  Rosa :  his  Lordship  was  just  as  fiuni- 
"  liar  with  her,  and  spoke  to  her  with  unbecoming 
"  freedom  and  familiarity :  it  was  not  the  courtesy 
"  of  a  superior  to  an  inferior,  but  the  freedom  and 
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"  familiarity  of  an  equal."  She  says,  "  Jane 
* '  Smyth  came  to  her  room  very  late  sometimes ; 
"  as  late  as  two  or  three  o'clock ;  and  that  on  one 
**  night,  happening  about  a  night  or  two  before 
"  Lady  Rosa  went  away  (which  must  have  been 
*'  about  the  16th  of  March),  between  the  hours  of 
**  one  and  two,  as  she  was  going  up  stairs  to  bed, 
''quietly,  because  it  was  late,  as  she  passed  the 
"  door  of  the  Marquess,  she  heard  the  voices  of  the 
"  Marquess,  and  Jane  Smyth,  in  his  Lordship's 
•*  bed  room;  they  appeared  to  be  talking  andlaugh- 
"  ing  in  a  very  familiar  way.  She  stopped  a  mo- 
"ment  or  two  and  listened,   to   be   sure   that 

she  heard  them,  and  to  be  sure  of  the  voices ; 

she  did  not  pay  attention  to  them  in  order  to 
"  hear  what  they  said,  and  she  does  not  remem- 
*^  ber,  that  she  did  hear  so  distinctly,  as  to  have 
**  understood  what  they,  or  either  of  them  said. 
*'  She  staid  but  a  very  short  time,  a  few  moments, 
''  and  all  that  she  can  depose,  is,  that  from  the 
^*  sound  of  their  voices,  she  did  distinguish  the 
**  said  Marquess,  and  Jane  Smyth,  were  talking 
''  and  laughing  familiarly  together  in  his  Lord- 
"  ship's  bed  room.  She  could  not  judge  from 
**  what  she  heard  whether  they  were  in  bed  or  not : 
''  she  did  not  hear  the  said  Jane  Smyth  come  to 
''  her  room,  all  that  night,  and  knows  not  whether 
"  she  went  to  her  own  bed,  or  not :  she  did  not 
''  watch  or  listen  for  her,  but  being  fatigued  she 
''  went  to  sleep.  Till  that  night,  though  she  had 
"  often  thought  their  conduct  improper,  and  un- 
''  becoming  in  their  manner  of  speaking  to  each 
''  other,  it  never  crossed  her  mind  that  any  thing 
''  of  a  criminal  nature  passed  between  them.  Jane 
**  Smyth  had  some  dresses,  that  she  was  making 
''  up,  and  she  thought  she  might  sit  up  and  work 
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''  at  them  in  Lady  Rosa's  room :  but  after  what 

''  she  heard  as  before  deposed,  she  thought  differ- 
"  ently,  and  her  belief  was,  from  all  she  has  de- 
**  posed,  that  a  criminal  and  adulterous  intercourse 
*'  was  carried  on  between  them,  and  it  was  in  fur- 
^^  therance  of  it,  that  she  was  in  his  Lordship's 
'*  room  that  night/*     She  says  on  the  interrogato- 
ries, **  that  Lady  Rosa's  room  was  adjoining  to 
*'  the  Marquess' ;  that  they  were  small  rooms  with 
"  very  thin  deal  partitions ;  that  the  door  was  usu- 
**  ally  open ;  that  Lady  Rosa  went  to  bed  about 
**  eight  o'clock ;    that  Ae  Marquess  retired  to  his 
*'  bed  room  about  that  time,  after  tea ;  that  he 
"  dined  at  home  every  day,  and  spent  every  even- 
**  ing  at  home/'    She  gives  an  account  of  the  po- 
sition of  her  own  room,  and  Jane  Smyth's,  fit)m 
which  it  appears  they  were  not  adjoining  rooms ; 
but  that  there  was  a  small  intermediate  room,  in 
which  her  servant  slept.   She  says,  **  That  she  will 
"not  swear  that  she  ever  saw  any  indecent  fami- 
''  liarities  pass  between  them ;  that  Jane  Smyth 
*'  came  to  bed  at  a  late  hour,  almost  every  night; 
"  that  she  cannot  depose  that  she  knew  from  what 
**room    she  came — whether  the  Marquess'  or 
**  Lady  Rosa's ;  that  on  the  particular  night  to 
"  which   she   has  deposed,    she  did  not    watch 
"  whether  Jane  Smyth  would  go  to  her  own  room." 
This  is  the  whole  of  her  evidence.     Her  maid  ser- 
vant, Mary  Wheaton,  is  examined  only  to  the  2nd, 
3d,  and  4th  articles  of  the  allegation ;  neither  of 
which  point  in  any  manner  to  any  fact  of  adultery, 
and  therefore  her  evidence  adds  little  to  the  ac- 
count given  by  Mrs.  Winsor.     She  speaks  only  to 
a  woman  named  Jane  Smyth,  coming  to  wait  on 
Lady  Rosa,  in  the  manner  described.     On  the  3d, 
16th,  and  1 7th  interrogatories,  she  says  **  she  never 
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saw  them  alone  together,  or  knew  of  any  thing 

improper,  nor  ever  saw  any  indecent  familiarities 
**  between  them  :  she  does  not  know  that  Jane 
"  Smyth  ever  staid  in  Lord  Westmeath's  bed  room 
"  till  two  or  three  o'clock  in  the  morning." 

On  the  effect  of  this  evidence,  it  is  impossible 
to  say,  that  it  amounts  to  the  proof  that  is  usually 
required  to  support  the  charge  of  adultery.  There 
is  no  act  spoken  to  which  indicates  any  thing  like 
passion  or  personal  attachment.  The  woman  is 
described  as  a  very  common  person,  not  fit  to  be 
about  Lady  Rosa,  and  as  not  possessing  any  parti- 
cular personal  attractions.  The  purpose  for  which 
she  came  into  the  house,  was  avowedly  of  another 
kind.  The  governess  continued  to  come  to  the 
house,  backwards,  and  forwards,  repeatedly.  No 
suspicion  appears  to  have  been  excited  in  her 
mind,  nor  in  Mrs.  Winsor's,  till  the  night  shortly 
before  Lady  Rosa  and  the  Marquess  went  away, 
and  on  her  going  away,  Jane  Smyth  was  dis- 
charged. 

The  whole  effect  of  this  evidence  resolves  itself 
into  the  description  which  Mrs.  Winsor  gives  of 
the  ^'talking  and  laughing"  which  she  heard  on 
the  night  described,  as  she  was  going  to  bed. 
That,  in  itself,  is  scarcely  more  than  what  may 
be  supposed  to  have  passed,  according  to  the  ac- 
count of  the  familiarity  subsisting  between  his 
Lordship  and  this  woman,  in  the  many  hours  that 
she  was  attending  Lady  Rosa  in  the  adjoining  room ; 
and  though  I  cannot  disbelieve  the  fsict  altogether, 
nor  explain  it  satisfactorily,  so  as  to  reflect  any 
credit  on  his  Lordship's  prudence  or  sense  of  pro- 
priety ;  it  furnishes  scarcely  any  inference  of  an 
act  of  adultery  at  that  time  committed  ;  it  points 
mther  to  a  habit  of  intimacy  than  to  any  thing 
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specific  occurring  at  that  time.  As  to  habitual 
criminal  intimacy,  the  inference  is  contradicted  by 
the  train  of  thinking  which  Mrs.  Winsor  describes 
herself  to  have  entertained  respecting  them ;  and 
when  I  consider  the  manner  in  which  Mrs.  Winsor 
acted,  in  not  making  any  communication  to  her 
servant;  in  not  pursuing  her  suspicion,  even  to 
the  indulgence  of  the  most  ordinary  curiosity; 
that  she  made  no  complaint  to  the  Marquess,  but 
has  acted  so  as  to  exclude  all  confirmation,  or 
test  of  the  accuracy  of  her  suspicions,  it  would  be 
too  much  for  me  to  adopt  her  conclusions  as  le- 
gitimate proof  of  an  act  of  adultery.  I  cannot 
attribute  any  such  effect  to  it. 

But  it  is  said,  that  it  is  not  on  one  intimacy 
subsisting  between  them  that  the  inference  of 
adultery  is  founded ;  that  Smyth  continued  to  be 
in  his  service  till  April  or  May  1822,  and  visited 
him  at  the  different  lodgings,  which  he  occupied. 
The  only  other  wdtnesses  who  speak  to  any  connex- 
ion between  the  Marquess  and  Jane  Smyth,  are 
Mary  Smyth  the  mistress  of  the  house  in  Wood- 
stock Street,  at  which  the  Marqjiess  lodged  for 
about  ten  days,  from  the  27th  of  April  1821,  and 
Benjamin  Wall  with  whom  he  lodged  in  Bury 
Street,  from  the  20th  of  April  to  the  18th  of  May 
1822,  and  Carbery,  Lord  Westmeath's  servant, 
who  is  examined  on  Lord  Westmeath's  defensive 
allegation. 

Mary  Smyth  says  "  that  Mr.  Jeffries  had  been 
"  lodging  with  her  for  a  fortnight  or  three  weeks 
^*  before,  and  continued  there  some  months  after 
'^  the  Marquess  went  away,  and  had  been  before  a 
'*  customer  of  her  husband's."  She  says,  that 
'*  Jane  Smyth's  mother  washed  for  Mr.  Jeffries ; 
*'  that  Jane  Smyth  came  to  the  house  sometimes  for 
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"  the  linen  for  her  mother,  and  at  other  times  when 
"  the  deponent  did  not  know  why  she  came.  She 
'^  came  quite  as  often  when  Mr.:  Jeffries  cNily 
"  lodged  there,  as  when  Lord  Westmeath  was 
'<  there.  She  does  not  know  that  she  ever  came 
"  to  see  Lord  Westmeath ;  that  she  always  asked 
"  for  Mr.  Jeffries.  That  she  never  saw  her  with 
'*  Lord  Westmeath,  and  she  cannot  depose  that 
"  she  ever  was  alone  with  Lord  Westmeath,  or 
<«  was  ever  in  his  apartments."  She  says  on  the 
second  interrogatory,  ^^  that  she  told  Lady  West- 
'^  meath  in  answer  to  her  enquiries,  what  she  has 
aow  deposed,  and  that  she  thought  Jane  Smyth 
came  more  to  Mr.  Jeffries  than  to  the  Marquess." 
This  ^j^idence  is  the  more  important,  as  it  negatives 
the  habitual  intimacy  which  is  supposed  to  have 
existed  between  the  Marquess  and  Jane  Smyth,  as 
it  applies  to  a  period  of  time  shortly  after  the  act 
described  by  Mrs.  Winsor ;  and  it  is  perhaps  not 
entirely  immaterial  to  observe,  that  it  was  after 
tbe  commencement  of  these  proceedings  when 
Lord  Westmeath  must  have  been  apprized  that  it 
behoved  him  to.  be  most  particularly  cautious  with 
tespect  to  his  own  conduct. 

Benjamin  Wall  says,  "  That  Lord  Westmeath 
*^  livedrin  his  lodgings  from  the  20th  of  April  to 
^^  the  10th  of  May  1B22,  that  on  one  dayy  being 
*'•  either  the  next  day,  or  the  day  but  one  before 
**  he  left  his  lodgings.  Lord  Westmeath,  oncoming 
"  in,  about  noon,  said  *  When  my  maid  servant 
**  comes,  show  her  up  stairs.*  That  in  about  five 
*^  minutes,  a  female,  whom  he  had  never  seen 
"  before,  came  and  asked  if  Lord  Westmeath  was 
«  come  in ;  he  directed  her  to  the  second  floor : 
*'  she  went  up  stairs,  and  in  about  an  hour  after- 
**  wards  she  went  out  alpne.     She  was  about 
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coNtiCTosY.  '*  '^'^^^  ^^^  ^P  stairs  whilst  she  was  there ;  he 

tmji*      "  ^^^®  ^^'  know  that  she  went  into  his  bed-room; 

ud  saMiM.    ''  he  does  not  know  a  female  of   the  name  of 

WHTMAni  ''  ^^^^  Smyth ;  he  does  not  know  that  any  female 

'^  called  on  his  lordship  more  than  once." 

There  is  nothing  in  this  evidence  that  applies 
particularly  to  Jane  Smyth ;  and  it  is  much  too 
slight  to  support  any  suspicion  of  adultery  com- 
mitted at  that  time.  Carbery  admits  that  Jane 
Smyth  called  on  Lord  Westmeath  at  Mr.  Smith's 
lodgings,  but  he  does  not  know  that  she  called  at 
Mr.  Wall's  occasionally  or  ever ;  and  I  see  nothing 
that  identifies  Jane  Smyth  as  the  person  calling 
on  him  on  that  occasion.  It  is  said  that  he  admits 
there  were  opportunities  on  which  they  might  ha?e 
committed  adultery,  but  he  denies  strongly  all 
knowledge  or  belief  of  the  fieu^t;  and  therefore 
he  cannot  be  said  to  assist  the  evidence  which  has 
been  relied  on  in  proof  of  this  charge. 

With  respect  to  the  adultery  pleaded  to  have 
been  committed  with  Mary  Brenan,  the  witnesses 
are,  Bennett  the  servant,  Mrs.  Farley,  and  her 
husband ;  but  the  last  witness'  deposition  has  not 
been  referred  to,  as  he  is  one  of  the  persons  con- 
victed in  Ireland  of  a  conspiracy  with  respect  to 
the  charge  of  adultery  with  Anne  Connell.  Of 
the  two  former  it  may  be  sufficient  to  say,  that 
they  do  not  speak  to  any  act,  or  behaviour  ap- 
proximating to  proof  of  adultery ;  but  I  think  it 
is  due  to  the  Marquess  that  the  amount  of  the 
evidence,  on  this  charge,  should  be  more  parti- 
cularly stated. 

Bennett  says,  '*  That  he  had  lived  many  years 
''  in  the  service  of  Lord  Westmeath ;  that  in  the 
''  end  of  March  or  beginning  of  April  1822,  the 
"  Marquess  asked  him  if  he  knew  a  girl  of  the  name 
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"  of  Mary  Brenan,  who  had  lived  with  the  Widow 
"  Wren,  and  had  a  child  by  her  son ;  that  he  de- 
"  sired  him,  to  go  and  tell  her  to  come  to  him, 
'*  and  he  would  give  her  a  guinea,  and  if  any 
**  body  asked  where  he  was  going,  he  was  to  say 
*'  he  was  going  to  see  if  there  were  any  wild  fowl 
*'  on  the  lochs.  That  he  went,  and  thinking  that 
*'  he  knew  what  his  lordship  wanted,  he  gave  her 
*'  an  idea  of  the  business,  and  she  refused  to  go, 
**  and  would  by  no  means  go  with  him/'  This 
does  not  very  well  agree  with  the  description  of 
this  woman  as  a  common  prostitute.  **  He  then  re- 
"  turned,  and  told  Lord  Westmeath  who  seemed 
disappointed,  and  asked,  ^  how  he  could  get  her 
to  Clonyn.'  He  replied  '  that  if  he  sent  her 
"  word  that  he  wanted  to  see  her  about  Wren, 
**  and  that  he  would  make  him  marry  her,  she 
**  would  be  likely  to  come.'  That  he  did  so,  and 
*'  she  agreed  to  come  the  next  morning  at  10 
*'  o'clock.  The  deponent  did  not  see  her  then  : 
*'  he  met  her  between  11  and  12  o'clock  going 
*'  away  to  mass  ;  he  saw  her  at  Clonyn  the  next 
"  day,  on  Monday,  and  Wren  was  with  her  ;  Lord 
Westmeath  told  him  afterwards  *  that  the  girl  had 
been  crying  to  him  to  make  Wren  marry  her  ; 
**  but  I  can't  make  him,  or  I  can't  do  it  for  her.' 
Excepting  what  he  has  deposed,  he  does  not 
know  that  they  were  ever  together.*  He  cannot 
"  depose  that  he  believes  the  Marquess  did  commit 
"  adultery  with  Mary  Brenan.  He  does  not  know 
*'  that  she  is  a  common  prostitute ;  she  had  a  child 
**  by  Wren,  being  a  single  woman,  but  he  knows 
"  nothing  more  against  her  than  that." 

This  is  the  substance  of  his  deposition.  In  his 
answer  to  the  fifty-third  interrogatory  he  says, 
''  That  he  did  not  tell  Mary  Brenan,  that  Lord 
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''  Westmeath  would  give  her  a  guinea  though  his 
**  Lordship  had  told  him  to  tell  her  so.  That  offer 
^'  was  not  made,  though  Lord  Westmeath  had 
''  authorized  him  to  make  it."  What  he  means  by 
giving  her  an  idea  of''  the  business"  on  which  Lord 
Westmeath  wanted  her,  as  he  had  said  before, 
without  mentioning  this  chief  inducement,  is  not 
very  intelligible  ;  and,  I  think,  it  is  very  probable 
that  what  he  has  said  about ''  that  business,"  as  he 
calls  it,  is  entirely  an  invention  of  his  own.  The 
facts  that  are  stated  respecting  her  going  to  Glo- 
nyn,  show  clearly  that  she  had  another  object  in 
going  there,  and  do  not  in  any  manner  support 
that  part  of  this  man's  evidence. 

Mary  Farley  says,  "  She  never  saw  Mary 
*'  Brenan  before  the  Sunday :  all  that  she  saw 
''  then  was  that  she  was  in  the  yard  at  ten  o'clock : 
**  how  long  she  was  there,  or  what  she  came  for, 
''  or  whether  she  was  in  the  house,  or  in  company 
''  Mrith  the  Marquess  she  cannot  say.  She  saw  h^ 
''  there  again  on  the  Monday  about  ten  o'clock 
''  with  a  young  man  of  the  name  of  Wren,  and 
''also  Wren's  uncle :  they  were  there  about  half 
"  an  hour ;  neither  of  them  went  into  the  house. 
"  She  watched  them  on  that  day,  but  not  on  the 
"  Sunday.  She  only  just  saw  Mary  Brenan  enter 
"  the  yard,  and  that  was  all;  she  does  not  know 
"  that  she  was  a  common  prostitute.  She  never 
"  heard  that  of  her." 

Carberry  and  Michael  Beatty,  who  have  be^ 
examined  on  the  defensive  allegation  of  Lord 
Westmeath,  admit  that  Mary  Brenan  came  to 
Clonyn  on  the  Sunday  morning;  but  Beatty 
swears  "  that  he  heard  Lord  Westmeath  ask  her 
"  what  she  wanted  :  she  seemed  to  be  telling  her 
"  story,  and  he  heard  Lord  Westmeath  tell  her  he 
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<<  could  give  her  no  summons  then,  and  he  desired       1B20. 
"  her  to  send  Wren  to  him  the  next  day."  He  says   cjonsistory, 
'*  she  was  then  but  a  few  minutes  talking,  and,  as       tViTm"^ 
"  he  believes,  in  the  passage  all  the  time."    Wren    a»d  seMion. 
also  speaks  to  the  feet  of  going  on  the  Monday  or   ^mtmbath 
Tuesday  with  his  uncle  and  Mary  Brenan,  in  con-  ^js^^'g^^^ 
sequence  of  her  complaint  to  the  Marquess,  and  in 
obedience  to  his  Lordship's  orders  or  summons/ 
The  complaint,  therefore,  must  have  been  made 
on  the  Simday  morning,  when,  Beatty  says,  the 
orders  were  given  to  attend  the  next  day. 

It  is  clear  from  all  the  evidence  on  this  part  of 
the  case,  that  the  Marquess  had  an  honourable 
and  meritorious  object  in  his  mind,  as  one  reason 
for  sending  for  Mary  Brenan.  As  for  any  pur- 
pose of  criminal  gratification,  there  is  no  evidence 
'  but  what  rests  on  the  inconsistent  account  given 
by  Bennett.  This  man,  though  in  the  confidence 
of  his  Lordship,  according  to  the  first  part  of  his 
evidence,  does  not  pretend  that  Lord  Westmeath 
told  him,  that  any  thing  of  that  kind  had  actually 
passed,  though  he  speaks  to  a  declaration,  ''that 
"  he  could  not  effect  his  object  of  inducing  Wren 
"  to  marry  her.'* 

Nothing  which  has  been  said  by  these  wit- 
nesses,  or  by  any  other,  supports  the  representa- 
tion of  gross  or  habitu&l  profligacy  against  Lord 
Westmeath,  which  is  the  colour  and  complexion 
of  the  charges  in  the  allegation.  The  description 
of  Mary  Brenan,  as  a  common  prostitute,  is  com- 
pletely negatived.  She  had  been  confined  not 
long  before  this  transaction  is  supposed  to  have 
taken  place ;  as  Patrick  Farley  says  "  it  was  at  the 
''  end  of  1821,  or  beginning  of  1822,  that  she  left 
"  place  to  lay  in,  for  she  was  far  advanced  in 
*'  pregnancy."     She  is  anxious  to  be  made  an 
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honest  woman,  as  it  is*  called,  by  marrying  Wren, 
Lord  Westmeath  was  also  solicitous  to  effect  that 
union ;  yet  he  is  represented  to  have  been  basely 
adding  to  her  injuries,  and  heaping  disgrace  on 
the  man  whom  he  was  endeavouring  to  persuade 
to  do  an  honourable  act  by  making  all  the  amends 
in  his  power  to  an  injured  woman ;  and  this  on 
the  very  eve  of  his  departure  for  England  on  the 
Wednesday  following.  I  think,  this  imputation 
on  Lord  Westmeath  is  not  in  any  manner  cre- 
dible. 

It  may  be  proper  to  advert  also  to  what  is  the 
account  which  is  given  by  Patrick  Farley,  who; 
as  I  have  said,  has  been  convicted  of  a  conspiracy 
on  another  charge.  He  says,  **hewas  steward 
"  to  Lord  Westmeath ;  that  on  the  30th  of  March, 
'*  having  occasion  to  find  fault  with  Bennett  for 
'*  neglecting  his  work,  Bennett  mentioned  to 
''  him  the  message,  which  he  had  carried  from 
**  the  Marquess  to  Mary  Brenan:  at  first  he 
"  could  not  believe  it,  but  he  repeated  his  state- 
"  ment,  and  added  she  was  to  come  to-morrow  at 
"  10  o'clock.  That  he  then  determined  to  watch 
**  her  himself  in  the  stable  opposite  his  Lordship's 
"  study  window :  in  a  few  minutes  he  saw  Mary 
'*  Brenan  coming  towards  the  house,  across  the 
"  lawn,  his  Lordship  then  opened  a  door  leading 
''  to  the  lawn,  admitted  Mary  Brenan,  and  took 
"  her  into  his  study ;  that  he  then  went  up  to  the 
**  window  about  ten  minutes  after  they  went  in, 
"  and  saw  them  on  the  floor,  in  the  act  of  adul- 
**  tery;  that  he  went  away  immediately  to  his 
"  business  in  the  yard,  and  about  three  quarters 
"  of  an  hour  afterwards,  he  saw  his  Lordship  let 
^'  her  out,  in  the  same  manner  that  he  had  ad- 
*'  mitted  her ;  that  he  saw  her  again  at  Clonyn  on 
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**  the  Tuesday,  coming  out  of  the  house  with 
"  young  Wren ;  that  Lord  Westmeath  put  on  his 
**  great  coat,  came  out  of  the  house,  and  followed 
*'  her  very  carelessly,  but  how  far  he  cannot  say." 
This  is  an  account,  which  might  agree  very  well 
with  the  gross  and  habitual  profligacy  charged  in 
the  libel,  but  I  think  it  does  not  accord  with  any 
view  which  the  Court  is  warranted  to  form  as  to 
his  Lordship's  conduct,  or  with  the  evidence, 
which  I  have  before  stated,  respecting  Mary  Bre- 
nan's  habits,  her  positive  rejection  of  the  first 
offers  that  were  made  to  her,  and  the  avowed  ob- 
ject of  her  interview  with  Lord  Westmeath.  I 
make  this  observation,  not  to  reject  the  testimony 
of  this  man,  because  it  has  not  been  relied  on, 
but  to  justify  the  opinion  which  I  feel  myself 
bound  to  express,  not  only  that  the  charge  of 
adultery  with  Mary  Brenan  is  not  proved,  but 
that  the  whole  surmise  of  such  a  purpose,  so  far 
as  it  rests  on  that  part  of  Bennett's  evidence  which 
cannot  be  contradicted,  except  by  Lord  West- 
meath himself, — and  his  answers  on  the  second 
allegation  have  not  been  called  for,  is  not  deserv- 
ing of  any  credit. 

I  come,  now,  to  the  charge  of  cruelty,  alleged 
on  behalf  of  the  Marchioness,  in  her  first  plea,  as 
her  justification  for  not  returning  to  the  society  of 
her  husband ;  and  in  so  doing,  I  shall  examine  the 
facts,  as  they  are  to  be  collected  from  the  evi- 
dence, without  defining  ^  priori  the  principles  of 
law  to  be  applied  to  them.  I  have  prescribed  this 
rule  to  myself,  in  order  that  I  may  avoid  the  dan- 
ger of  appearing  to  bend  my  view  of  the  evidence, 
in  the  slightest  degree,  to  any  standard  of  principle 
so  assumed. 

I  have  been  under  the  necessity  of  abstracting 
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1826.  the  evidence,  for  the  most  part,  from  the  volumi- 

coHsisTOBT,  ^^us  ^^11^  of  the  papers,  ami  the  disconnected 

Term*  arrangement  of  the  several  parts,  but  I  have  en- 

2Dd  seuioo.  deavoured  to  do  it  principally  in  the  words  of  the 

wkstmbath  witnesses,  and,  if  I  should  appear  to  be  inaccurate 

wbstmbath    ^^  ^^y  V^^f  I  sh^ll  hope  to  be  reminded  of  it. 

The  allegation  pleads  in  substance,  **  the  mar- 
''  riage  in  1812,  and  cohabitation  at  different 
''  places,  first  in  August  1812,  at  Black  Rock  near 
''  Dublin,  when  it  is  stated  the  Marquess  began 
''  to  treat  his  wife  with  great  cruelty  and  harsh- 
''ness;  that  he  frequently  quarrelled  with  her 
'^  without  just  cause,  and  on  such  occasions  be- 
''  haved  to  her  with  great  violence,  and  used  the 
''most  coarse  and  insulting  language;  that  in 
''January  1813  they  returned  to  Hatfield  House, 
''where,  shortly  afterwards  he  quarrelled  with 
"  her,  and  abused  her  in  very  opprobrious  lan- 
<'guage  in  the  presence  of  Sarah  Mackenzie, 
' '  and  that  in  order  to  conceal  the  same  from  her 
"  family,  she  desired  Sarah  Mackenzie  not  to 
"  mention  it  to  any  person." 

Sarah  Mackenzie  denies  altogether  any  know- 
ledge or  observation,  of  improper  behaviour  at 
Black  Rock ;  she  says  "  she  neither  saw  nor 
"heard  any  thing  particular,  in  her  presence  at 
' '  Hatfield ;  but  having  observed,  that  at  the 
"  Black  Rock  the  Marchioness  was  dull,  and  ap- 
"  parently  unhappy,  and  also  at  Hatfield,  seeing 
* '  there  was  a  coolness  between  them  and  that 
''Lady  Westmeath  was  unhappy,  she  took  an 
"opportunity  of  speaking  of  it  to  her  Ladyship, 
"  and  lamenting  it ;  that  Lady  Westmeath  referr^ 
"it  to  the  behaviour  of  Lord  Westmeath  to  her, 
' '  but  begged  her  not  to  mention  it :  she  gave  no 
"  reason  for  saying  so,  but  only  desired  her  not  to 
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"  mention  it."    No  other  witness  speaks  to  this       isae. 

P^^^'  COKIIITORY, 

The  sixth  article  pleads,  '^  the  return  to  Ireland,      ^^J" 
"  in  May  1813,  to  the  Earl  of  Westmeath's  house   2Ddsei«cii. 
"  at  Clonyn.    That  during  their  residence  there,   w»8Tii7ATH 
"  and  about  the  end  of  that  year,  the  Marquess  ^,„*; 
'^  took  possession  of  her  pin-money,  and  refused  to 
"  supply  her  with  money  to  defray  the  necessary 
**  expences,  that  he  kept  her  destitute  of  money 
''for  several  months  together;  that  when  she  ap- 
**  plied  to  him  for  money  he  flew  into  a  violent  pas- 
'^  sion,   and  behaved  to  her  with  the  greatest 
**  brutality,  that  he  used  the  most  opprobrious  lan- 
**  guage,  swore,  and  called  her  a  damned  bitch,  and 
*'  threatened  that  he  would  kick  her  to  hell,  and 
**  beat  and  kicked  her  with  great  violence,  so  that 
**  she  was  much  bruised  thereby  and  suffered  great 
*•  pain/' 

Sarah  Mackenzie  is  the  only  witness  on  this  ar- 
ticle.. She  says,  ''she  was  in  the  situation  of 
'^  lady's  maid  and  housekeeper."  She  deposes  to 
a  great  want  of  money,  and  describes  in  strong 
terms,  the  privations  which  the  Marchioness  suf- 
fered on  that  account.  But  she  knows  nothing 
of  the  Marquess'  means  of  supplying  her  with  mo- 
ney ;  and  therefore  the  Court  can  draw  no  infer- 
ence from  that  circumstance.  It  is  stated  by 
Counsel,  that  their  income  was  something  more 
than  £2000  per  annum ;  and  there  is  certainly  no 
appearance  of  extravagance  in  the  description 
given  of  their  manner  of  living.  It  is  suggested 
that  the  money  was  misapplied  to  other  objects ; 
but  there  is  no  proof  on  that  point  from  which  the 
Court  will  be  justified  in  drawing  any  particular 
conclusions. 

Sarah  Mackenzie  goes  on  to  say,  "that  when 
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''  Lady  Westmeath  asked  his  Lordship  for  money 
''  he  abused  her :  he  never  abused  the  deponent, 
''  but  she  has  heard  him  abuse  Lady  Westmeath 
''  on  such  occasions ;  she  has  heard  him  call  her  '  a 
''  damned  bitch/  and  say  that  he  would  '  kick  her 
''  to  hell ;'  he  put  himself  into  the  most  violent 
*^  passions :  he  was  more  like  a  madman  than  a 
**  reasonable  being ;  she  never  saw  or  knew  of  any 
''provocation  that  Lady  Westmeath  gave  him; 
'*  she  wished  for  a  quiet  life,  and  the  deponent  has 
''  known  her  leave  the  room  to  avoid  any  thing  un- 
**  pleasant  when  he  was  inclined  to  quarrel ;  Lady 
''Westmeath  is  a  quick  tempered  woman,  and 
"  when  irritated  she  would  show  it,  but  she  was 
"  never  inclined  to  quarrel,  and  never  began  by 
"  giving  any  provocation,  to  the  deponent's  know- 
"  ledge.  The  deponent  never  saw  Lord  West- 
"  meath  beat  or  strike  Lady  Westmeath,  but  she 
' '  has  seen  marks  of  violence  on  her,  and  knows 
"  that  he  did  beat  her  as  she  will  depose."  She 
speaks  again  of  the  want  of  money,  and  says  "that 
"  Lady  Westmeath  was  obliged  to  cut  up  her  own 
"  body  linen,  to  make  some  for  her  child ;  that  he 
"  would  be  kind  to  her  at  times,  but  then  his  pas- 
"  sion  got  the  better  of  him,  and  his  evil  disposi- 
"  tion,  and  he  would  quarrel  with  Lady  West- 
"  meath,  as  though  it  was  for  the  sake  of  it,  and 
"  he  behaved  like  a  brute  to  her ;  though  she  bore 
"  so  much  for  him  he  did  not  take  conmion  pains 
"  to  provide  her  with  such  comforts  as  might  have 
"  been  had,  and  deponent  can  truly  say  that  her 
"  Ladyship's  life  was  then  only  wretchedness. 
"  She  cannot  depose  more  particularly  to  words.of 
"  abuse  which  she  has  heard  Lord  Westmeath  use 
"  towards  his  wife,  but  he  would  curse  and  swear 
"  at  her  many  times." 
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1  have  stated  this  woman's  evidence  thus  much       1820. 
at  length,  because  it  may  be  necessary  to  say  a  cohshtoby. 
word  or  two  as  to  the  credit  which  is  due  to  her :       basteb 

Term 

she  has  been  described  as  a  prejudiced  witness ;  sndSMti^n. 
she  appears  to  have  been  much  in  the  confidence  of  ^  JI^^^h 
Lady  Westmeath,  to  have  obtained  a  situation  for  »• 

her  husband  from  Lady  Westmeath's  influence, 
and  to  have  been  employed  in  providing  for  some 
of  the  Irish  witnesses,  during  their  stay  in  England, 
for  several  months.  There  is  the  less  occasion, 
however,  for  the  Court  to  be  minute  in  estimating 
her  credit,  because  the  Counsel  on  the  other  side 
have  admitted,  that  they  rely  on  her  only  so  far  as 
she  may  be  confirmed  by  Lord  Westmeath's  let- 
ters, or  other  evidence.  That  certainly  is  a  very 
fair  criterion.  It  may  be  fit  that  I  should  say, 
however,  on  the  general  character  of  this  person, 
that  I  see  nothing  to  impeach  her  credit :  she  had 
been  a  very  old  servant  in  Lord  Salisbury's 
family,  and  had  gone  to  live  with  Lady  Westmeath 
on  her  marriage :  she  appears  to  have  obtained 
some  degree  of  respect  from  Lord  Westmeath,  as 
there  is  one  instance  of  a  message  fi-om  her,  in  one 
of  Lady  Westmeath's  letters,  that  implies  at  least 
a  favourable  acceptance  of  it  on  the  part  of  his 
Lordship :  but  I  think  the  evidence  which  I  have 
read  is  liable  to  some  exception  on  account  of  the 
very  general  terms  in  which  it  is  expressed. 

She  describes,  so  far,  no  particular  incidents, 
but  rather  her  own  conclusions,  drawn  from  an 
indiscriminate  reference  to  indefinite  periods  of 
time.  For  although  the  subject  of  the  sixth  ar- 
ticle is  confined  to  the  events  of  1813,  and  par- 
ticularly the  close  of  that  year,  it  is  evident  from 
what  she  says  of  Lady  Westmeath  cutting  up  her 
own  linen  for  her  child,  that  she  has  gone  forwjBurd 
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and  anticipated  many  things,  of  which  in  her  own 
words,  "  she  is  hereafter  to  depose" — being  things 
that  happened  after  the  confinement  of  Lady 
Westmeath  in  May  1814.  None  of  the  witnesses 
on  Lord  Westmeath's  allegation  refer  to  this  period, 
except  Dr.  Barlow,  who  was  examined  as  to  the 
state  of  Lady  Westmeath  at  that  time,  but  on  which 
he  has  nothing  very  particular  to  say.  I  have  look- 
ed over  the  letters  of  this  period,  which  are  the 
first  fourteen ;  and  it  is  admitted  that  they  contain 
no  complaints  ;  perhaps  they  go  a  little  further. 
No.  13,  on  the  31st  September,  1813,  contains 
minute  calculations  as  to  domestic  expences,  in 
the  most  firee  and  affectionate  terms,  which  are 
scarcely  reconcileable  with  the  supposition  of  any 
hardships  or  injury  sustained  by  Lady  Westmeath, 
at  that  time,  on  account  of  Lord  Westmeath's  mis- 
application of  the  common  funds ;  for  in  No.  14. 
which  is  of  the  3rd  November  1813,  she  rebukes 
him  for  unnecessary  anxiety  about  her  health ; 
she  says,  "  My  health  is  as  usual,  why  so  ready 
to  accuse  me  of  wishing  to  torment  you  ?" 

It  has  been  said  of  the  letters,  that  they  give 
but  a  very  imperfect  view  of  the  state  in  which 
the  parties  lived,  as  they  are  selected  from  fa- 
vourable periods.  That  is  true  undoubtedly,  as 
to  other  periods;  but  it  is  to  be  recollected, 
that,  in  this  allegation,  the  disputes  are  said  to 
have  prevailed  in  the  first  year  of  the  marriage, 
though  they  have  not  been  proved,  or  insisted  on  : 
and  for  the  purpose  of  contradicting  that  part 
of  the  charge,  these  early  letters  are  not  imma- 
terial. 

I  have  now  gone  through  the  first  eighteen 
months  or  two  years  of  this  inauspicious  marriage ; 
and  the  statements  as  to  this  period  must  be  pro- 
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nounced  to  be  not  supported  by  any  proof.  I 
come  next  to  a  more  specific  act  of  violence, 
charged  as  happening  about  the  time  of  the  Mar- 
chioness' first  confinement  —  in  April  or  May, 
1814. — That  is  described  in  the  argument  as  the 
first  act  of  violence.  It  is  pleaded  in  the  seventh 
article  of  the  allegation,  that  ''on  a  night,  happen- 
**  ingin  the  month  of  April,  1814,  the  Marquess, 
'*  without  any  cause  or  provocation,  after  they  had 
**  retired  to  rest,  quarrelled  with  Lady  Westmeath, 
**  who  was  then  near  to  her  confinement,  that  he 
*'  used  violent  language  towards  her,  struck  her  se- 
''  veral  blows,  and  kicked  her  on  the  side,  by  which 
**  she  became  extremely  ill  and  suffered  great  pain, 
''  that  being  alarmed  at  her  manifest  illness,  he 
''  then  called  up  Sarah  Mackenzie  to  her  assistance ; 
**  that  she  declared  to  Mackenzie  in  the  presence 
''  of  Lord  Westmeath,  that  her  illness  was  occa- 
''  sioned  by  his  having  beaten  and  kicked  her, 
*'  and  he  admitted  that  he  had  done  so." 

The  account  which  Sarah  Mackenzie  gives  of 
this  act  is  nearly  in  the  words  of  the  plea :  she 
says,  '*  she  was  called  up  about  four  o'clock ;  that 
**  on  entering  Lady  Westmeath's  chamber,  she 
-  found  her  in  bed,  and  Lord  Westmeath  standing 
*  *  in  his  dressing  gown ;  that  she  asked  Lady  West- 
meath if  she  was  taken  ill  ?  Lady  Westmeath 
said,  '  that  Lord  Westmeath  had  beaten  and 
kicked  her,  and  she  was  in  very  great  pain.' 
**  He  said,  '  Emily,  you  provoked  me  to  do  it.' 
''  Lady  Westmeath  looked  at  him  but  said  nothing. 
She  then  asked  the  deponent  why  she  had  come, 
and  bid  her  go  to  her  own  room  again.  Lord 
Westmeath  appeared  to  be  frightened." 
This  is  the  whole  of  her  evidence,  and  there  is 
no  confirmation  of   this  account  by  any  other 
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witaess.  Elizabeth  Keman  is  examined,  on  Lord 
Westmeath's  allegation,  to  contradict  it  by  prov- 
ing that  she  knew  nothing  of  it ;  but  it  is  doubtful 
whether  she  was  in  the  house  on  the  particular 
day.  She  speaks,  however,  of  the  manner  in 
which  they  lived  together,  during  the  time  that 
she  lived  in  the  family — ^from  the  middle  of  April, 
1814,  for  nine  months.  She  speaks  very  respect- 
fully of  Lady  Westmeath,  and  appears  not  to  de- 
pose under  any  prejudice  against  her :  she  says, 
''  She  had  frequent  opportunities  of  knowing  and 
"  observing  how  they  lived  together,  she  never 
**  saw  him  behave  with  violence  or  unkindness, 
''and  that  she  never  saw  a  happier  couple.'* 
Mary  Macarthy,  who  was  the  monthly  nurse, 
and  commenced  her  attendance  in  May,  and  Dr. 
Barlow,  the  medical  attendant  on  Lady  West- 
meath in  her  confinement,  speak  generally  to  the 
same  efiect.  The  utmost,  therefore,  that  the  evi- 
dence on  this  article  can  prove,  if  taken  without 
deduction,  is  only  the  admission  of  some  act  of 
unbecoming  violence  on  the  part  of  Lord  West- 
meath ;  but  it  does  not  show  the  circumstances 
attending  it,  by  which  the  Court  may  be  enabled 
to  form  an  accurate  judgment  of  the  nature  or 
extent  of  the  injury  inflicted. 

Amongst  the  letters  are  two  which  were  written 
on  the  1 8th  and  1 9th  of  April,  they  are  filled  with 
domestic  occurrences  ;  and  in  another  letter  of 
the  9th  of  August  in  the  same  year,  which  has 
been  the  subject  of  observation,  there  are  chidings 
for  too  great  a  solicitude  to  hear  from  her ;  and 
in  it  there  is  the  expression,  "  You  know  when 
"  we  are  friends,  I  never  omit  to  write."  But  it 
would  be  straining  the  interpretation  of  those  ex- 
pressions too  much  to  suppose,  that  they  referred 
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to  any  such  causes  of  disagreement,  as  are  de-       ^^^• 
scribed  in  this  article,  consistory. 

The  next  article  describes  the  use  of  in^mpe-  xVr" 
rate  language,  rather  than  an  act  of  personal  violence  >^  session, 
during  the  confinement  of  Lady  Westmeath ;  he  wbstmeath 
is  represented  to  have  abused  her  for  not  suckling 
her  own  child,  asking  "  Why  the  devil  she 'could 
"  not?"  and  to  have  refused  to  procure  a  nurse, 
and  to  have  threatened  at  the  same  time  to  disin- 
herit Lady  Rosa,  and  settle  all  his  property  on  his 
brother.  On  this  article  there  is  no  witness  ex- 
amined who  was  present  at  the  time.  Sarah 
Mackenzie  does  not  speak  to  it.  The  nurse  and 
Dr.  Barlow  strongly  contradict  that  part  which 
relates  to  the  refusal  to  procure  a  wet  nurse,  for 
two  were  actually  procured,  and  it  appears  clearly 
that  previous  arrangements  had  been  made  for 
that  purpose.  If  any  words  were  used  of  the 
import  of  those  pleaded,  they  could  only  have  ap- 
plied to  the  short  time  which  might  pass  before 
the  second  nurse  could  be  procured  to  supply  the 
place' of  the  first,  who  was  dismissed  as  insuflS- 
cient.  There  would  have  been  no  proof  of  vio- 
lence on  this  charge,  if  it  had  not  been  for  the  re- 
cital of  it  by  Lady  Westmeath,  in  the  presence 
of  Lord  Westmeath,  in  the  interview  described  in 
the  evidence  of  Mr.  Wood.  The  silence,  or  want 
of  denial  of  the  charge  at  that  time,  on  the  part 
of  Lord  Westmeath,  implies  that  something  had 
passed,  as  may  be  collected  also  from  the  manner 
in  which  the  eighth  article  is  counterpleaded  and 
explained  in  his  responsive  allegation.  I  shall 
have  occasion  to  read  Mr.  Wood's  deposition  on 
the  following  charges,  and  will  not  stop  to  advert 
to  it  now,  as  it  does  not,  I  think,  substantially 
prove  any  thing  like  a  malicious  or  determined 
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18M.      purpose  to  expose  Lady  Westmeath  to  incomre- 

Cf^ujomr,  ^^^ce  in  any  thing  that  passed  rdatnig  to  the 
BAtTBB  suckling  of  the  child : — it  relates  at  most  to  die 
indulgence  of  a  pettish  and  peevish  spirit,  and  of 
intemperance  of  speech,  of  which  there  are  but 
too  firequent  mdications,  and  perhaps  on  both 
sides,  in  the  history  of  these  parties. 

Mr.  Wood  describes  the  threat  of  disinheriting 
Lady  Rosa,  to  have  been  refisrred  to  the  time  of 
the  confinement;  and  Lord  Westmeath  admitB 
that  something  of  that  kind  passed,  which  was 
undoubtedly  very  harsh  and  unkind,  particniariy 
at  that  time ;  but  the  notion  o£  disinheriting  an 
infant  daughter,  in  favor  of  a  brother,  when  there 
was  a  prospect  of  a  numerous  issue  of  scms  and 
daughters,  was  an  extravagant  suggestion,  and 
could  only  have  been  a  transient  threap  uttered 
without  any  serious  meaning,  and  I  diould  ma- 
gine  without  eflfect  in  occasioning  apprehension  or 
anxiety  to  Lady  Westmeath. 

I  approach,  now,  to  a  period^  which  appears  to 
me  to  present  greater  difficulties.  On  the  former 
part  of  the  case,  to  which  I  have  hitherto  adverted, 
I  have  expressed  my  reasons  for  considering  theevi*- 
dence  in  support  of  the  several  chai^res  to  be  defec- 
tive, either  in  substance  or  in  certainty.  But  cm  the 
facts  pleaded  to  have  occurred  between  the  sum- 
mer of  1814  and  December  1815  inclusive,  I  am 
bound  to  confess  that  I  think  the  result  of  the  evi- 
dence is  of  a  difierent  character.  It  relates  to  the 
matters  pleaded  in  the  9th,  10th,  11th,  12th,  and 
13th  articles  of  the  allegation,  and  is  spoken  to  by 
eye  witnesses ;  it  is  explained,  or  palliated,  rather 
than  contradicted,  in  the  counter  allegation;  audit 
is  confirmed  by  the  admissions,  on  the  part  of  Lord 
Westmeath,  in  his  own  letters,  and  in  the  expres- 
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sions  which  are  attributed  to  him  in  <the  deposition       1828. 

of  Mr.  Wood.  co';;;;;;7Ry. 

The  account,  given  by  Sarah  Mackenzie  of  the      ^^"^" 
occurrence  pleaded  in  the  9th  article,  is,  ''That    soaseisioD. 
"  in  July  or  August  1814,  they  went  to  dme  with 
"  the  Earl  of  Westmeath  in  Dublin,  intending  to 
'*  go  to  the  play.    Lord  Westmeath  came  home 
early,  ordered  horses  to  be  at  the  door  the  next 
morning,  and  the  deponent  to  pack  up  Lady 
**  Westmeath's  things.    They  returned  home  late, 
and  Lady  Westmeath  being  informed  of  what 
''  had  been  done,  said  that  she  was  not  to  be  spi- 
'*  rited  out  of  the  town  in  that  manner :    the  de- 
''  ponent  saw  something  had  been  amiss.    At  an 
<<  early  hour  the  next  morning  Lord  Westmeath 
''  came  to  the  door  of  the  adjoining  room,  called 
her  up,  desiring  her  to  go  and  ask  Lady  West- 
meath to  forgive  him,  as  he  had  often  done ; 
**  but  Lady  Westmeath  had  fastened  her  door, 
''  and  they  stood  as  long  as  an  hour  and  a  half ;  he 
''  begged  her  to  let  him  in,  and  promised  that  he 
**  would  not  beat  her  any  more ;  at  last  she  opened 
"  the  door  and  he  went  in.     In  a  little  while  she 
"  heard  Lady  Westmeath  call  *  Murder' ;  she  went 
*'  in,  and  they  were  both  out  of  bed,  and  he  was 
'*  about  to  strike  her,  which  she  prevented.     He 
*•  was  swearing  and  abusing  Lady  Westmeath,  and 
**  talking  so  fast,  that  she  could  not  well  know 
"  what  he  said.     Lady  Westmeath  said  he  had 
"  been  beating  her,  which  he  did  not  deny.     She 
prevailed  on  them  to  go  to  bed,  and  left  them ; 
and,  as  she  says,  the  next  morning,  Lord  West- 
meath himself  procured  a  lotion  which  was  ap- 
•*  plied  to  her  breasts  for  several  days,  as  she  was 
**  much  bruised,  and  they  were  fearful  it  would 
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''  end  in  a  cancer."    This  fact,  as  to  the  procuring 
the  lotion,  he  himself  admits. 

The  tenth  article  of  Lord  Westmeath's  allega- 
tion states  this  matter  a  little  differently ;  but  does 
not  substantially  contradict  it.  It  alleges  "  some 
"  provocation  in  the  abrupt  return  of  Lady  West- 
**  meath  from  his  father's  house,  before  dinner, 
"  whilst  the  company  were  assembled  in  the  draw- 
**  ing  room,  to  Leinster  House,  where  they  were 
"  residing ;  that  he  followed  her  in  order  to  pre- 
''  vent  a  repetition  of  such  conduct ;  he  deter- 
**  mined  to  leave  Dublin  the  next  day,  and  gave 
"  the  orders  for  packing  up;"  as  described  by 
Mackenzie,  '*  but  soon  afterwards  countermanded 
**  them ;  that  in  the  evening  the  Marchioness 
**  having  been  informed  of  such  orders  became 
very  much  exasperated,  and  for  several  hours, 
and  until  day-light  refused  to  permit  him  to 
**  come  to  her  chamber  ;  that  she  used  gross  and 
**  insulting  language,  and  finally,  in  order  to  pre- 
**  vent  a  continuance  of  such  abuse,  he  placed  a 
*'  pillow  over  the  face  of  Lady  Westmeath  who 
*'  was  then  in  bed,  but  he  did  not  attempt  to  smo- 
**  ther  her,  nor  had  any  intention  to  injure  her, 
"  but  instantly  took  it  away  again."  On  this 
statement  I  have  to  observe,  that  it  does  not  fill 
up  the  whole  time  to  which  it  refers;  and  of 
the  two  statements  I  must  confess  that  of  Macken- 
zie appears  to  be  more  natural  and  credible. 
Lord  Westmeath  admits  the  placing  the  pillow 
over  the  mouth  of  Lady  Westmeath;  that  she 
called  out,  and  Mackenzie  came  into  the  room ; 
but  he  denies  the  striking  and  the  other  parts  of 
that  charge.  There  is  no  witness  examined  on 
that  part  of  his  explanation,  which  relates  to  the 
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previous  circumstances  that  led  to  this  dispute;  and 
might  be  capable  of  proof.  The  act  of  placing  a  pil- 
low over  his  wife's  mouth,  by  force,  and  in  such  a 
manner  as  to  make  her  scream  out  for  assistance, 
was  in  my  opinion  a  most  violent  act ;  it  was  a 
most  unfortunate  act,  to  say  the  least  of  it,  in  this 
respect,  that  it  is  almost  incapable  of  being  justi- 
fied by  any  explanation  whatever,  coming  only 
from  the  party  himself.  A  further  test  of  the  truth 
of  the  evidence  of  this  act  will  be  found,  I  think, 
also  in  what  is  admitted  by  the  Marquess  as  to 
procuring  the  lotion,  and  the  reference  to  it  at 
the  meeting'described  by  Mr.  Wood. 

The  eleventh  article  pleads  a  disturbance  of  a 
similar  kind,  occurring  in  October  or  November 
1814,  in  the  middle  of  the  night,  at  a  visit  at  the 
Duke  of  Leinster's  seat ;  but  on  this  charge  the 
evidence  of  Sarah  Mackenzie  is  not  so  distinct : 
she  does  not  specify  the  time  further,  than  as 
being  between  August  1814,  and  the  journey  to 
France  in  December  1815  ;  she  says  only,  *•  that 
'  she  was  awakened  by  Lady  Westmeath  running 

*  into  her  room,  followed  by  Lord  Westmeath  : 

*  she  was  flying  from  him,  and  he  was  endeavour- 
'  ing  to  induce  her  to  go  back,  saying  the  ser- 

*  vants  would  hear  them,  but  he  did  not  other- 
'  wise  make  any  promise  of  good  conduct  in 

*  future,  nor  did  he  express  any  sorrow  for  what 
'  he  had  done.     Lady  Westmeath  appeared  very 

*  much  frightened,  but  she  does  not  know  that 

*  she  was  hurt.  They  returned  to  their  room  :" 
and  she  speaks  to  the  confusion  in  which  she 
found  it;  ''  the  water  had  been  emptied  into  the 
"  fire :  the  bed  was  in  confusion,  and  the  clothes." 
There  is  no  appearance  of  exaggeration  in  this  ac- 
count, as  it  does  not  go  quite  so  far  as  the  facts 

VOL.   II.  c 


1826. 

Consistory, 
Easter 
Term, 

Sod  Sessioo. 

Westmeath 

r. 
Westmeath. 


\  .i 


34 


SUPPLEMENT. 


•a 


1 
.1 


i    i  1 


ff 


I 


i 


:i 


!    I  ': 


I* 


I 
1' 


1820. 

Consistory, 
Easter 
Term. 
Sad 


Westmcatr 

«. 
WlSTMEATR* 


pleaded.  It  closes  the  evidence  of  this^  woman, 
and  I  think  in  a  manner  not  unfavourable  to  her 
general  credit.  What  she  says  afterwards  about 
Lady  Westmeath's  health,  in  attributing  it  to  the 
ill  usages  he  received,  is  less  material,  as  the  fact  is 
admitted  in  the  adverse  plea,  that  she  was  in  a  low 
and  nervous  state  of  health,  though  not  owing  to 
such  a  cause ;  and  if  there  is  any  truth  in  the  con- 
clusions which  I  have  drawn  from  the  facts  of  the 
case,  it  is  impossible  that  they  should  have  occur- 
red without  producing  some  effect  on  her  spirits, 
and  as  maybe  presumed  also  on  her  health. 

I  come  now  to  read  the  deposition  of  Mr.  Wood, 
against  whom  strong  exceptions  have  been  taken 
with  respect  to  his  credit,  on  account  of  the  en- 
mity which  he  is  represented  to  bear  to  Lord 
Westmeath.  He  appears  to  have  been  formerly 
a  friend  of  the  family,  and  to  have  been  so  treated; 
but  it  is  said  that  Lord  Westmeath  has  been  in 
confinement,  in  the  King's  Bench,  at  his  suit, 
since  1819.  That  cannot  have  proceeded  solely 
from  malice  on  his  part ;  nor  do  I  see  reason  to 
suppose  that  a  gentleman  of  respectability,  as  he 
appears  to  have  been,  would  so  far  forget  the  obli- 
gations of  his  oath,  or  his  honour,  as  to  be  influ- 
enced by  any  such  considerations,  in  the  testimony 
that  he  may  be  called  upon  to  give  in  a  Court  of 
Justice.  It  is  said  also  that  he  has  shown  a  dis- 
position unfavourable  to  Lord  Westmeath,  in  the 
part  which  he  has  taken  in  reading  the  allegation 
of  Lady  Westmeath  to  his  daughter,  observing  on 
the  parts  to  which  she  could  speak.  I  shall  cer- 
tainly be  on  my  guard  against  placing  too  much 
reliance  on  any  witness  in  a  cause  of  this  descrip- 
tion ;  but  I  see  no  reason  to  reject,  or  substan- 
tially to  disbelieve,   the  testimony  of  this  gen- 
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tleman,  or  of  his  daughter ;  and  I  will  here  also 
dispose  of  the  exception  which  has  been  taken  to 
her  evidence.  It  is  founded  on  a  conversation  with 
Mr.  Giles  at  a  ball^  and  the  circumstance  that  she 
did  not  recollect  it  when  put  to  her  on  interroga- 
tory. The  substance  of  it  was,  that  Mr.  Giles 
asked  her  in  familiar  conversation,  and  as  a  friend 
to  Lady  Westmeath,  what  Lady  Westmeath  was 
about,  in  resisting  Lord  Westmeath  in  his  proceed- 
ings in  Chancery.  She  replied,  *'  Lady  West- 
"  meath  had  always  succeeded  in  getting  what  she 
"  wanted  by  bullying  him,  and  she  supposed  she 
"  was  doing  the  same  now."  She  has  denied  that 
she  used  such  words,  and  has  sworn  she  did  not 
know  to  what  conversation  the  interrogatory 
could  allude.  Mr.  Giles,  in  his  examination  on  the 
exceptive  plea,  disclaims  any  imputation  on  her 
credit  from  this  denial ;  as  he  says  from  the  tone 
and  manner  in  which  the  conversation  passed,  it  is 
probable  Miss  Wood  might  not  recollect  it.  Both 
Mr.  Wood  and  his  daughter  have  enjoyed  the  con- 
fidence of  Lord  Westmeath ;  and  all  they  know 
relating  to  this  case  has  arisen  out  of  that  confi- 
dence«  The  manner  in  which  Mr.  Giles  ad- 
dressed himself  to  Miss  Wood,  in  the  conversation 
relating  to  Lady  Westmeath,  shows  that  he  did 
not  treat  her  then,  as  a  prejudiced  person ;  and 
with  these  observations  I  will  proceed,  cautiously, 
certainly,  but  not  with  distrust  affecting  their 
general  credit,  to  examine  the  evidence  of  Mr. 
;Wood  and  his  daughter, 

Mr.  Wood  speaks  to  no  particular  act  of  cru- 
elty. He  says,  on  the  10th  article,  "  That  after 
**  Uie  death  of  Lord  Westmeath's  father,  in  the 
**  latter  end  of  1814,  they  came  to  Dublin,  and 
"  the  intercourse  between  them,  and  the  depo- 

c  2 


1826. 

Consistory, 
Easter 
Trrm. 
2nd  SeMioB. 

Westmeath 

V. 

Westmeath. 


aUPPLEHENT. 

"  Dent's  family  was  then  continual.  Lady  West* 
"  meath  was  then  in  a  weak  and  nerrous  state, 
"  and  entertained  apprehensions  of  a  consump- 
"  tion  ;  she  was  attended  by  Dr.  Hervey  and  Dr. 
"  Percival,  who  are  since  both  dead.  He  says 
"  that  he  witnessed  no  aggressions,  but  he  was 
"  repeatedly  solicited  by  Lord  Westmeath  to  iit* 
"  tercede  for  him  with  Lady  Westmeath ;  that  in 
*'  September  1815  he  was  a  fortnight  in  Dublin, 
"  and  saw  them  frequently.  On  one  occasion,  at 
"  the  Waterford  Hotel,  there  was  a  serious  mis- 
"  understanding  between  them.  Lady  Westmeath 
"  was  threatening  that  she  would  proceed  against 
"  his  Lordship  for  a  separation,  or  rather  was 
"  making  a  declaration  of  the  necessity  of  such  a 
"  a  step  ;  that  she  enumerated  various  instances 
"  of  ill  treatment  and  cruelty,  the  principal  fea- 
"  tures  of  which  had  been  acts  of  violence,  which 
"  bad  not  been  the  subject  of  previous  interference 
"  on  the  part  of  the  deponent.  That  he  remem- 
"  bers  particularly  she  complained  of  his  treat- 
"  ment  during  her  confinement,  his  threat  to  dis- 
"  inherit  Lady  Rosa,  imd  his  discontent  and  anger 
"  at  her  for  not  nursing  her  child,  but  she  men- 
"  tioned  he  had  beaten  her  several  times,  and 
"  particularly  at  Leinster  House;  and  also  up- 
"  braided  him  for  not  making  the  settlement  on 
"  the  children,  as  he  had  promised  to  do,  on  the 
"  death  of  his  father.  During  that  time  he  was 
"  walking  about  the  room  apparently  annoyed  by 
"  the  recital,  and  striking  his  head  occasionally ; 
"  but  he  acknowledged  distinctly  the  truth  of 
"  what  she  said :  he  denied  nothing ;  he  did  not 
"  recriminate  or  accuse  her ;  he  appeared  to  be 
"  sensible  of  the  impropriety  of  his  conduct,  and 
"expressed  his  regret  and  contrition,  and  pro- 
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*'  mised  to  make  amends  and  that  he  would  never       1826. 

"  repeat  his  ill  treatment  of  her.     That  on  this  as-  consistory, 
*'  surance  a  reconciliation  took  place,  and  he  left      baster 

''them  reconciled."  2ndSeMioo. 

This  is  the  substance  of  his  deposition  in  chief:  westmeath 
he  speaks  to  no  act  of  cruelty  committed  in  his  v. 

r^vvji  ^l_  •  WeSTMEATH. 

presence;    but  he  heard  much  on  the  occasion 
described.     Interrogatories  are  addressed  to  him, 
which  suggest  other  causes  of  disagreement,  rather 
than  imply  any  contradiction  of  the  existence  of 
unhappy  differences  between  the  parties ;  but  the 
witness  adheres  firmly  to  the  above  account,  and 
positively  asserts  that  Lord  Westmeath  acknow- 
ledged that  he  had  been  guilty  of  personal  violence 
to  Lady  Westmeath  by  actually  beating  her.     The 
effect  of  this  however  alone  is  not  very  precise ;  it 
goes  principally  to  confirm  the  accounts  of  other 
witnesses,  and  supplies  a  test  by  which  the  Court 
may  judge  of  the  real  state  in  which  the  parties 
were  living,  so  much  at  variance  with  many  parts 
of  the  correspondence  which  have  been  exhibited. 
That  correspondence  has  been  opposed  to  the 
credibility  of  this  account ;  and  the  attention  of 
the  Court  has  been  particularly  called  to  No.  22 
and  No.  23,  being  letters  written  by  Lady  West- 
meath on  the  7th  of  April,  and   19th  of  August 
1815  ;  and  it  is  said,  that  the  discussion  must  have 
related  to  the  settlement  of  Lady  Rosa,  rather 
than  to  any  enumeration  of  grievances,  or  to  any 
mention  of  a  separation,  and  that  it  is  incredible 
that  any  thoughts  of  separation  should  have  been 
entertained  at  that  time.     The  allusion  to  a  sepa- 
ration occurs  however  previously  in  that  letter ;  and 
in  one  before,  which  is  dated  on  the  3d  of  April ;  and 
therefore  that  observation  is  not  founded.     In  the 
thirteenth  article  of  the  Marquess'  allegation  also 
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it  is  said,  that  the  meeting  was  for  the  purpose  of 
discussing  the  propriety  of  making  the  settlement 
on  Lady  Rosa ;  that  the  differences  and  disputes 
and  disagreements,  referred  to  at  the  meeting,  re- 
lated to  two  natural  children  which  the  Marquess 
had  before  marriage,  and  to  no  act  of  unkindness, 
and  it  was,  on  this  subject  alone,  that  he  expressed 
his  regret  that  any  such  disagreements  should  have 
arisen.  We  have  the  fiict  however  of  such  a  meet- 
ing, and  of  the  temper  prevailir^  at  it  folly  esta- 
blished ;  and  the  only  question  is  as  to  the  imme- 
diate subject  of  the  disagreement.  Considering  the 
temper  of  the  parties,  it  is  probable  that  any  disa- 
greement, however  originating,  would  not  be  con- 
fined to  one  topic :  and  I  collect  from  Lord  West- 
meath's  answer  that  the  complaint  became  eventu- 
ally more  general.  The  sentiments  of  affection  and 
kindness,  which  the  letters  exhibit,  are  not  more 
at  variance  with  the  supposition  of  disagreements  of 
one  kind  than  of  the  other.  I  think  therefore /that 
this  charge  is  by  no  means  effectually  repelled. 
The  next  act  of  cruelty  is  that  alleged  to  have 
been  committed  at  Granvilliers,  on  the  journey 
to  Paris  in  December  1815.  The  thirteenth  arti- 
cle of  the  allegation  charges,  very  summarily, 
that  on  that  occasion  "  he  abused  the  Marchioness 
"  and  swore  at  her  in  a  most  outrageous  manner, 
"  and  then  struck  her  a  most  violent  blow  with 
"  his  fist,  pushing  her  at  the  same  time  with  great 
"  force,  so  that  she  would  have  &llen  on  her  head 
"  in  the  fire-place,  if  she  had  not  been  caught  and 
"  prevented  by  Miss  Wood."  The  witnesses  who 
speak  to  this  fact  are  Miss  Wood,  and  the  servant 
maid,  Janet  Service,  who  were  the  only  persons 
present.  They  differ  a  little  in  circumstances. 
Miss  Wood  says,  "  that  Lady  Westmeath,  herself, 
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**  and  the  servant,  were  in  the  bed-room,   and       1826. 
*'  that  the  door  was  not  opened  immediately  for    coNmroaY, 
'*  five  minutes,  to  Lord  Westmeath,  but  that  the      ^»t** 

Term* 

''delay   was  unavoidable."   The    servant    says,    2DdSesai'oiu 
••  she  came    up    stairs   with  Lord  Westmeath,    ^j^^^^ja 
''  and  the  door  was  opened  immediately  on  his         ^ 
**  knocking."     Miss  Wood  says  the  blow  was  on 
the  upper  part  of  her  breast  near  the  shoulder. 
The  servant  says  it  was  on  the  lower  part  of 
the  back.    They  both  agree  that  they  came  late 
to  a  bad  inn  at  Granvilliers,  and  Lady  Westmeath 
complained,  in  the  hearing  of  Lord  Westmeath, 
though  not  to  him,  that  it  was  more  like  a  brothel 
than  an  hotel.    The  expressions  used  to  him  were 
only  ^'  What  a  place  is  this  that  you  have  brought  us 
to."     Miss  Wood  does  not  even  speak  to  any  con- 
versation, but  she  says,  "  that  Lord  Westmeath 
**  came  into  the  room  with  wood  for  the  fire  :  that 
**  her  back  being  turned,  she  did  not  see  what 
"  passed,  but  heard  a  blow  given  by  Lord  West- 
"  meath,  which  would  have  knocked  Lady  West- 
*'  meath  down,  if  she  had  not  caught  her :  that 
•*  he  exclaimed  at  the  same  time,  *  Go  to  hell,   I 
•*  wish  I  had  never  seen  you.'  "     Service  says, 
"  the  blow  was  struck  in  consequence  of  th^  ques- 
**  tion  asked  by  Lady  Westmeath — *  What  place 
*'  is  this  that  you  have  brought  us  to  V     It  was 
'*  about  the  small  of  the  back  that  he  struck  her, 
•*  and  the  blow  seemed  for  a  time  to  take  away 
•'  her  Ladyship's  breath."     No  further  account  is 
given  of  what  passed  afterwards,  except  that  Lady 
Westmeath  retired  into  the  inner  room,  in  which 
Miss  Wood  slept,  and  staid  there  till  five  or  six 
o'clock  in  the  morning,  when  by  the  persuasion 
of  Miss  Wood  she  returned  to  her  own  room,  and 
it  appears  they  went  on  to  Paris  the  next  day. 
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1B26.  It  is  Dot  denied  in  argument  that  something  of 

coMiiTotr,  this  kind  occurred,  bat  no  satisfactory  explana- 
K*»t«»  tion  is  given  on  the  part  of  Lord  Westmeath,  of 
taiBttAm.  what  actually  passed.  From  the  different  ac- 
wuTMBin  counts  given  of  the  part  of  the  body  on  which  the 
„  •■  blow  was  struck,  by  Miss  Wood  and  Service,  I 
may  mfer  that  it  was  not  so  violent  as  to  occasKm 
bruises,  or  leave  any  visible  marks ;  but  I  think 
I  am  bound  to  conclude  from  the  evidence,  that 
violence  was  used  on  that  occasion,  and  that  a 
blow  was  given,  either  with  the  fist,  or  with  the 
open  hand,  as  seems  to  be  suggested,  which  was 
unjustifiable.  Miss  Wood  and  Service  say  they 
did  not  witness  any  other  act  of  violence,  nor  any 
other  instance  of  gross  or  abusive  language  in 
France,  though  they  describe  the  general  temper 
of  Lord  Westmeath  to  be  very  irritating  and 
blameable  in  their  opinion.  They  attribute  the 
illness  of  Lady  Westmeath  at  Paris,  to  the  effect 
of  this  conduct.  In  this,  however,  I  think  they 
betray  a  little  of  the  exaggeration  which  usually 
accompanies  the  teBtimony  of  partial  witnesses: 
for  they  admit  particular  instances  of  great  atten- 
tention  and  kindness  in  the  behaviour  of  Lord 
Westmeath  to  his  wife  during  her  Ulness,  and 
witnesses  examined,  on  the  part  of  Lord  West- 
meath. as  to  the  manner  in  which  they  lived  in 
Paris,  describe  Lady  Westmeath  to  have  been 
much  in  society,  and  in  general  good  health  and 
spirits,  taking  the  diversion  of  hunting,  and  par- 
taking of  all  other  amusements. 

On  this  review  of  the  evidence  respecting  the 
scene  at  Granvilliers,  I  should  be  glad  enough 
to  make  any  deduction  in  the  evidence  of  the  two 
witnesses,  on  the  score  of  partiality,  if  I  knew 
where  1  was  to  stop ;  but  being  furnished  with  no 
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explanation  that  appears  to  me  more  satisfactory,       1826. 
than  the  account  given  by  these  witnesses,  I  think    conmstory, 
I  am  not  warranted  entirely  to  disbelieve  them.      basteb 
Lord  Westmeath  himself  admits,  in  one  of  his    aadSMuoB. 
letters,    occasional  intemperance  of  speech  on     wmtmbath 
other  occasions,    and  particularly  that  he  had  «    ^     „ 
threatened    **  to  turn   Lady  Westmeath  out  of 
"doors."    The  same  threat  is  complained  of  by 
her  in  her  letter  marked  thirty,  though  I  do 
not  perceive  that,  in  that  letter,  she  adverts  to 
his  behaviour  at  Granvilliers.    The  expression  is 
not,  therefore,  so  incredible,  or  irreconcileable  to 
the  habits  of  Lord  Westmeath,  as  I  might  have 
expected.     On  the  whole  of  the  evidence  appli* 
cable  to  this  part  of  the  case,  I  do  not  feel  myself 
at  liberty  to  disbelieve  the  account  given  by 
Lady  Westmeath*s  witnesses,  and  if  that  is  be- 
lieved, there  can  be  but  one  opinion  of  the  impro- 
priety, and,  I  think,  of  the  legal  character  of  the 
act  of  violence  described  to  have  been  committed, 
on  this  occasion. 

They  stayed  about  nine  months  in  Paris,  and 
afterwards  went  to  Spa,  and  returned  to  Ireland 
about  the  end  of  1816.  Nothing  particular  oc- 
curred during  that  period.  The  fourteenth  article 
charges  "  violent  conduct  and  gross  and  opprobri- 
ous language,  on  an  occasion  happening  in  De- 
cember of  that  year,  when  they  were  proceeding 
*'  to  embark  for  England."  Janet  Service  is  the  only 
witness  examined  on  it.  She  says,  "  they  came 
"  down  in  the  carriage  to  embark ;  Lord  Westmeath 
''  being  on  the  box :  he  was  for  going  back  as  it 
*'  was  too  rough :  Lady  Westmeath  said  it  would 
"  be  better  to  enquire  if  there  was  any  danger ; 
^*  he  would  not  attend  to  her,  but  put  himself  in 
**  a  great  passion,  and  ordered  the  coachman  to 
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1826.       ««  drive  back.     Lady  Westmeath  said,  '  Will  you 

co»fti«TotT,   **  just  hear  me  for  a  moment — only  just  hear  me, 

Vei"       ''  ^^  which  he  became  quite  furious,  and  ordered 

f '  Sad  scMiea.    <<  thc  footmau,  who  was  down  waiting  at  the  door, 

u  uTMBATB  **  to  get  up  again,  and  pay  no  attention  to  her, 
WEiTMEATB  "  ^^Y^S*  '  ^^  ^^^  mastcr  and  would  be  obeyed.' 
''  He  was  much  vexed,  and  seemed  as  if  he  would 
*'  have  struck  her,  or  pushed  her  down  in  the 
"  carriage ;  deponent  was  alarmed  for  the  child 
"  and  cried  out.  Lady  Westmeath  sat  down,  and 
''  the  carriage  drove  back  to  Dublin.'*  On  this 
statement,  which  has  the  appearance  of  being 
rather  inflamed,  it  was  an  accidental  occurrence 
growing  out  of  his  anxiety  for  their  safety,  accord- 
ing to  the  judgment  which  he  had  a  right  to  form 
of  the  danger  of  embarking  at  that  time.  There 
was  no  actual  violence,  nor  any  threat  or  oppro- 
brious language  which  the  witness  is  able  to  de- 
scribe. The  witness  ^ys,  **  it  was  bad  enough 
**  at  other  times,  when  the  witness  only  was  pre* 
''  sent,  but  she  thought  it  much  worse  on  this 
''  occasion,  because  the  men-sen*ants  were  wit- 
I  ''  nesses  to  it,  and  it  was  insulting  and  degrading 

'  "  Lady  Westmeath  before   them.'*      Her   com- 

ments on  this  occurrence  bear  the  appearance 
of  being  overcharged;  and  however  much  the 
description  may  keep  up  the  colouring  as  to  the 
hasty  and  intemperate  habits  and  manners  of 
Lord  Westmeath,  it  states  no  acts  of  personal 
violence,  and  adds  very  little  to  charges  of  actual 
cruelty. 

I  now  come  to  a  part  of  the  case,  which  is  ra^ 
I  ther  of  a  novel  kind.     The  fifteenth  and  following 

'  •      articles  relate  to  a  series  of  negociations,  and  acts 

done,  in  eifecting  a  voluntary  separation  between 
these  parties,  which  exhibit  rather  an  extraordi- 
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nary  specimen  of  matrimonial  law.  There  is  a  1826. 
continual  charge  of  frequent  quarrelling  and  abu-  con.htory 
sive  language,  but  the  specific  acts  that  are  basteb 
pleaded  are  very  few,  and  of  those  some  are  not  2iid  seMioo. 
proved.  They  plead  "  that  in  consequence  of  the  wmtmiLth 
**  aforesaid  ill  treatment,  Lady  Westmeath  in  the  »• 
"  summer  of  1817  again  declared  her  intention  of 
"  applying  to  the  laws  of  her  country  for  protec- 
**  tion,  but  agreed  to  abandon  such  intention,  on 
'^  his  proposing  to  execute  a  deed  of  separation ; 
''  and  instructions  for  such  an  instrument  were 
"  accordingly  given  to  Mr.  Sheldon ;  that  in  Oc- 
*'  tober  in  that  year.  Lord  Westmeath,  being  in 
"  Ireland,  expressed  his  contrition  for  the  cruelty 
**  of  his  aforesaid  conduct  towards  her,  in  sundry 
"  letters,"  that  are  exhibited :  **  that  Lady  West- 
**  meath  being  moved  by  such  letters  expressed 
*'  a  disposition  to  forgive  him,  and  he  promised  to 
**  execute  a  deed  to  provide  against  any  recur- 
"  rence  of  his  ill-treatment."  A  deed  was  ac- 
cordingly executed  in  December,  1817,  for  a 
separate  maintenance,  and  which  is  also  ex- 
hibited. "That  they  thereon  lived  and  coha- 
**  bited  together :  that  about  Easter,  1818,  he  re- 
**  newed  his  ill-treatment ;  she  complained  to  her 
"  friends,  and  implored  their  interference  that  legal 
^'  measures^might  be  adopted  on  her  behalf  to  obtain 
"  a  separation :  that  a  meeting  took  place  between 
"  Mr.  Sheldon,  Mr.  Stephens  and  Mr.  Wood.  The 
**  draft  of  articles  of  separation  was  prepared  in 
"  May  1818  ;  it  was  delivered  to  a  stationer  to 
**  copy ;  Lord  Westmeath  obtained  possession  of, 
"  and  destroyed,  it."  The  conduct  of  Lord  West- 
meath in  attempting  to  destroy  that  agi'eement 
has  been  the  subject  of  strong  and  severe  anim- 
adversion in    the   argument;    but    that    is    not 
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1826.       Strictly  a  point  in  the  case  which  I  have  to  deter^ 

.  -     1  coMisTOET,   niin^y  suid  therefore  I  shall  not  advert  to  it  further 

I      '  Tim  *      ^^^^^  ^  it  is  an  incident  in  the  general  history  of 

^  smi  seMiMk    the  parties.     It  has  not  been  the  practice  of  the 

yfurrutArm   ^cclcsiastical  Courts  to  consider  such  agreements 

wuTMiA       ^  affecting  in  any  way  the  legal  relation  of  the 

'•  '  parties; (a)  and,  therefore,  a  breach  of  such  an 

engagement  can  hardly  enter  into  the  strict  and 
I    f  '^  accurate  examination  which  I  am  bound  to  take 

of  the  evidence,  as  it  may  support  the  charge  of 
cruelty.  Another  drafl,  however,  was  prepared 
and  executed  in  August  following,  making  a  se- 
parate provision  of  £1300  per  annum  for  Lady 
Westmeath,  and  containing  the  usual  engagements 
not  to  require  cohabitation,  or  to  resort  to  the 
process  of  the  law  for  that  purpose.  During  the 
whole  of  this  time,  from  the  summer  of  1817  ta 
August  1818,  no  specific  act  of  cruelty  is  pleaded, 
except  one  about  Easter,  1818,  occurring  at 
Hatfield,  in  which  Lord  Westmeath  is  described 
**  to  have  seized  a  poker  and  to  have  brandished 
"  it  over  her  head  threatening  to  kiU  her.'*  But 
on  this  charge  no  witness  is  produced.  Sarah 
Johnson  lived  with  Lady  Westmeath  from  June 


(a)  In  Smith  v.  Smith  (Consbtory,  1781),  in  a  suit  by  the 
'  ■  k    :  husband  for  restitution  of  conjugal  rights,  the  wife  pleaded 

articles  of  separation  with  a  clause  that  the  husband  should  not 
proceed  in  Uie  Ecclesiastical  Court  This  plea  howeTer  wtt 
overruled,  and  the  Court  (Dr.  H^niie)  observed,  **  that  It  be- 
**  lieved  it  was  the  first  time  the  question  had  come  directly 
**  before  it,  and  was  surprised  that  it  should  be  brought  forward." 

!     .  .  That  case  was  cited  by  the  same  learned  Judge  in  Fletcher  v. 

I  Fletcher  (Consistory,  1786),  where,  on  a  suit  for  restitution  by 

the  husband,  the  same  point  was  raised,  and  decided  oo  the  au- 
thority of  the  former  case.  And  the  principle  of  those  deci- 
sions has  been  acted  upon  in  subsequent  cases.  See  further 
upon  this  subject,  Roper  on  the  Law  of  Husband  and  Wife, 
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1817 ;  but  she  speaks  to  no  specific  act  at  the  1826. 

time.    The  Marchioness  of  Salisbury  expressly  consktory 

denies  that  Lady  Westmeath  made  any  complaint  ^^"^* 

to  her  of  the  violence  described  in  this  article.  sod  seuion. 

^XTkatm  k  ath 

The  letters  of  Lord  Westmeath,  which  form  the  r. 

introduction  to  this  part  of  the  case,  are  seven  in      "^**^^ 
number,  written  from  Ireland  in  the  months  of 
September  and  October,  1817.    They  are  written, 
in  a  very  impressive  strain  of  the  deepest  and 
roost  intense  self-humiliation,  to  an  offended  and 
injured  woman.     They  ascribe  to  Lady  West- 
meath the  character  of  an  affectionate  wife,  and 
many  excellent  qualities,  and,  in  so  doing,  re* 
move  from  her  much  of  the  blame  of  this  un- 
happy quarrel.     The  terms  are  general,  however, 
in  most  parts,  and  for  that  reason  not  very  dis- 
tinct in  their  application ;  No.  5,  acknowledges 
that  he  threatened  to  disinherit  Lady  Rosa,  and 
turn  Lady  Westmeath  herself  out    of   doors  ; 
which  seems   to  refer  to  the  acts  of  violence 
charged  to  have  been  committed  in  April  1814, 
during  the  confinement  of  Lady  Westmeath,  and 
afterwards  acknowledged,  in  the  conference  with 
Mr.  Wood,  at  the  Waterford  Hotel,  as  spoken  to 
by  that  witness.     It  implores  compassion  and 
pardon  for  the  brutality  which  he  had  shown  to 
her  in  individual  instances ;  and  expresses  **  an 
^*  earnest  anxiety  that  arrangements  might  be 
"  made  to  secure  her  in  case  of  any  unfortunate 
**  recurrence."    These  are  his  own  expressions. 
He  adverts  to  the  suspicion  entertained  of  his 
continued   intimacy  with    the    mother    of   two 
natural    children,    which    he    had    had    before 
marriage,    and   admits  that  appearances  might 
justify  the  supposition  that  it  was  the  cause  of 
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^        t  Easter 

Term. 


1826.       such  threats.     He  disavows  the  fact   however, 

Consistory,  ^^^  it  is  stTODgly  disclaimed  by  Counsel,  and 

there  is  nothing  before  the  Court  that  shows  any 

^*  siidSeMMNi.    such   intimacy   was  continued.      The   tenor  of 

wbstmeath    these  letters  does,  I  think,  very  much  confirm 
»•         the  account,  given  by  Mr.  Wood,  of  similar  con- 
fessions at  the  meeting  at  the  Waterford  Hotel 
in  Dublin,  in  September  1815.      The  result  of 
f  *  this  correspondence,  however,  leads  to  a  recon- 

ciliation which  was  granted  in  Lady  Westmeath's 
letter  of  the  18th  October  1817,  and  was  most 
gratefully  acknowledged    in  Lord   Westmeath's 
i  answer  of  the  26th. 

He  returns  to  England  and  cohabits  with  Lady 
t  Westmeath;  and  in  November  1818,  LordDelvin 

was  bom.     In  the  meantime  it  appears  that  Mr. 
Sheldon  was  employed  in  preparing  the  deed  of 
reconciliation,  as  it  is  termed,  to  which  I  have 
before  adverted.      That  instrument  recites  the 
marriage  settlement  by  which  Lady  Westmeath 
was  to  have  a  jointure  of  £3000  per  annum,  and 
that  no  provision  had  been  made  for  the  issue : 
It  then  recites,  ''  that  whereas  disputes  and  dif- 
''  ferences  had  existed  and  arisen  to  such  a  height 
"  that  they  were  on  the  point  of  separating  and 
"  living  apart,  but  by  the  intervention  of  friends 
''  she  had  consented  to  live  and  cohabit  with  him 
'^  after  he  had  executed  these  deeds,  and  thereby 
**  made  provision  for  their  issue."    It  then  cove- 
nants, that  ''  in  consideration  of  such  consent  he 
''  settles  his  estates  as  is  therein  described,  with  a 
''  proviso  that  in  case  it  shall  happen,  that  by  a  re- 
'^  newal  of  such  disputes  and  differences  as  had 
'^  already  caused  their  separation,  she  should  find 
''  herself  compelled  to  cease  to  cohabit,  she  shall 
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**  receive  yearly  such  sums  as  by  their  mutual 
**  friends  shall  be  agreed  to  be  a  proper  and  suffi- 
"  cient  maintenance,  with  a  further  proviso  that  the 
**  payment  should  be  suspended  during  any  sub- 
"  sequent  reconciliation,  and  be  resumed  on  any 
"  future  separation  to  take  place  in  consequence 
*'  of  ill  usage,  and  gross  abuse/'  All  that  is 
specific  is  the  arrangement  for  a  separate  mainte- 
nance. The  sum  of  money,  and  the  nature  of  the 
ill  usage  which  is  to  give  effect  to  it,  are  left  to 
the  arbitration  of  friends.  Lord  Westmeath 
covenants  that  in  any  separation  he  will  ex- 
ecute the  usual  articles ;  and  such  an  instru- 
ment was  prepared  in  May  1818,  which  contains 
articles  to  that  effect,  and  assigns  to  Lady  West- 
meath a  specific  sum  of  £1300  per  annum. 

The  depositions  of  Mr.  Sheldon  and  Mr.  Ste- 
phens relate  principally  to  the  execution  of 
these  deeds.  Mr.  Sheldon  was  the  confidential 
agent  of  Lord  Salisbury  and  of  Lady  Westmeath, 
and  was  adopted  also  as  a  common  friend  by 
Lord  Westmeath,  notwithstanding  Mr.  Sheldon's 
request  that  he  would  employ  some  other  Pro- 
fessional Person.  He  speaks  to  the  acknowledg- 
ment on  the  part  of  Lord  Westmeath,  in  the 
summer  of  1817,  of  his  own  ill-treatment  of  Lady 
Westmeath,  as  the  cause  of  the  separation  which 
Lord  Westmeath  had  prevailed  on  Lady  West- 
meath to  abandon,  by  the  most  humiliating  con- 
cessions and  promises  of  amendment.  The  depo- 
sitions .  of  these  gentlemen,  however,  relate  princi- 
pally to  the  execution  of  the  deeds,  and  to  the  ad- 
missions of  the  Marquess  as  to  past  misconduct. 
They  did  not  see  Lord  Westmeath  use  or  threaten 
to  use  any  personal  violence  to  Lady  Westmeath ; 
and  it  is  not  an  insignificant  circumstance  in 
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1B26.      this  case,  that  Lord  and  Lady  Salisbury  have 
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GoMsiBTORT,  ^^^  appeared  as  the  natural  protectors  of  their 
Easter  daughter  in  these  disputes  ;  as  it  is  said,  "  Lord 
**  Salisbury  would  have  nothing  to  do  with  them." 
The  present  Marquess,  then  Lord  Cranbome, 
was  named  trustee  in  the  settlement,  but  with- 
out his  consent ;  and  he  says  he  was  not  privy 
to  the  arrangements.  He  speaks,  but  very  ge- 
nerally, as  to  his  knowledge  of  the  conduct  of 
the  parties.  He  says,  '^  he  was  in  the  habit  of 
'^  going  to  their  house  in  Bolton  Street,  and  so 
*'  far  as  he  saw  of  the  conduct  of  Lord  West- 
'^  meath,  during  Lady  Westmeath's  pregnancy 
'^  in  1818,  he  did  not  actually  see  anything 
''  amiss,  but  he  does  not  mean  to  depose  that 
'^  there  was  nothing  amiss  in  it." 

The  twenty-fifth  and  twenty-sixth  articles  relate 
to  the  manner  in  which  they  lived  in  separate 
apartments  in  Stratford  Place.  The  twenty-ninth 
pleads,  an  attempt  to  compel  her  to  give  up  the 
deeds,  with  a  declaration  that  he  would  force  her 
to  give  them  up,  and  threats  to  challenge  Mr. 
Wood,  who  was  a  trustee.  The  thirtieth  pleads 
the  last  act  of  violence  in  his  conduct  towards 
Mrs.  Wetherly  the  housekeeper,  and  towards 
Lady  Westmeath,  on  the  20th;  of  June  1819. 
These  latter  instances  may  be  classed  together,  as 
they  constitute  the  principal  or  only  charge  of  per- 
sonal violence  in  ^the  latter  part  of  the  case,  as 
they  happened  about  the  same  time,  and  proceeded 
from  the  same  cause,  from  an  impatience  of  the 
state  in  which  he  had  placed  himself,  and  from  a 
desire  to  reclaim  and  assert  his  marital  authority. 
The  account  which  is  given  of  them  by  the  wit- 
nesses, Johnson  and  Wetherly,  is  very  'similar, 
and  there  is  no  reason  to  question  the  truth  of  their 
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evidence.  Sarah  Johnson  says, ''  She  lived  as  lady's       1826. 
maid  with  the  Marchioness  from  April  1 8 1 7  to  1 82 1 .    consistory. 
"  She  went  with  her  to  Hatfield  in  July  1817,  where      easter 

Term 

**  they  staid  seven  months.     She  then  removed  to    2od  sesaion. 

Stratford  Place,  and  in  January  1819  to  a  house   westmeath 

in  Bolton  Street.     During  the  first  part  of  the         v- 

time   Lord   Westmeath   and  the    Marchioness 

'*  slept  in  adjoining  rooms,  and  communicating 

'*  with  each  other ;  and  they  held  intercourse,  for 

"  Lady  Westmeath  became  pregnant.     It  was  on 

"  the  18th  of  May  1818  that  they  separated,  and 

**  the  door  of  communication  was  fastened.     She 

"  says,  they  were  continually  quarrelling,  but  of 

**  the  particulars  of  any  quarrel  in  Stratford  Place 

*'  she  cannot  depose,  as  they  spoke  principally  in 

*'  French.     In  Bolton  Street  Lord  Westmeath  had 

'^  a  sitting  room  and  a  bed  room,  adjoining  to  that 

**  of  Lady   Westmeath,    but    the    door  was  se- 

•*  cured.     There  were  violent  disagreements  be- 

"  tweenthem ;  how  they  began  she  cannot  depose ; 

**  he  used  to  threaten  that  he  would  assume  his 

**  rights  again  and  be  master,  and  bring  down  her 

"  little  ladyship  to  her  proper  level,  and  shew  her 

"  to  the  world  in  her  true  character.     On  one 

**  occasion  his  Lordship  found  his  way  into  her 

**  bed  room,  when  she  was  dressing  for  an  evening 

"  party ;  the  deponent  was  with  her ;  he  began 

"  in  French ;  he  was  quite  frightful  from  rage, 

*'  and  stormed  and  raved  like  one  that  was  mad ; 

"  he  proceeded  afterwards  in  English.     It  was 

"  against  Mr.  Wood,  her  Ladyship's  trustee,  that 

''  he  was  most  violent,  applying  to  him  all  odious 

''  appellations  ;  he  said  he  would  challenge  him, 

"  and  make  him  fight  in  France ;  Lady  Westmeath 

*•  was   much  terrified.     He  continued   there  as 

'*  much  as  half  an  hour.    This  was  in  May  1819." 

VOL.  II.  d 
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1820.       But  it  is  to  be  remembered  that  in  April,  1819, 
coNsisTOEY.   L^idy  Westmeath  had  sent  a  message  to  him  by 
bastbr       the  cook,  "  that  she  would  not  dine  with  him  any 
2od8esiioB.    more.      Johnson  speaks  also  in  part  to  what  hap- 
Wbstmbath   pcJ^cd  in  June  1819  ;  but  it  will  be  more  conve- 
nient to  refer  first  tp  Mrs.  Wetherly,  the  person 
principally  concerned  in  that  scene. 

Mrs.  Wetherly  says,  "  she  lived  as  house- 
"  keeper  to  Lady  Westmeath  in  Bolton  Street. 
'*  One  day  in  June,  his  Lordship  desired  her  to 
*'  come  into  the  dining  room,  which  was  his  sit- 
*'  ting  room;  he  asked  her  what  wages  were  due 
''  to  her,  as  he  was  about  to  discharge  her,  having 
"  given  her  warning  about  six  weeks  before  (as 
**  is  stated  by  another  witness)  ;  he  desired  to  see 
'*  her  books,  keys,  and  accounts.  She  told  him, 
'*  she  was  her  Ladyship's  servant,  and  could  not 
'*  give  them  up  ;  he  was  in  a  great  passion,  and 
"  flew  out  at  the  deponent ;  he  called  up  the  man 
*'  servant,  and  sent  him  for  a  constable,  and  as  he 
"  had  used  personal  violence  to  her  once  before,  she 
''  did  not  know  but  he  might  do  it  again ;  so  she 
"  made  her  escape  and  went  to  Mr.  Wood's  house, 
'*  where  Lady  Westmeath  then  was,  and  told  her 
*'  what  had  passed,  and  she  did  not  return  to  Bol- 
"  ton  Street  for  some  days."  Miss  Weldon,  who 
was  the  governess  in  Mr.  Wood's  family,  fills  up 
this  account.  **  She  accompanied  Lady  West- 
**  meath  to  her  own  house ;  they  went  into  the 
'*  housekeeper's  room ;  it  was  plain  from  the  state 
*'  of  the  presses  and  drawers  that  they  had  been 
"  forcibly  opened ;  Lord  Westmeath  was  in  a 
'*  most  violent  and  extraordinary  passion,  amount- 
"  ing  almost  to  fury  ;  though  apparently  a  good 
''  deal  exhausted ;  he  was  as  pale  as  a  sheet  of 
'*  writing  paper,  his  lips  quivered,  his  whole  frame 
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'•  shook  with  rage  ;  Lady  Westmeath  asked  him, 
"  '  what  he  had  been  about;'  he  replied,  *  I  have 
"  been  breaking  open  your  presses,  and  I  will  do 
"  it  again ;  I  will  shew  you  that  I  will  be  master 
"  in  this  house.'  She  said,  *  she  should  apply  to 
"  her  trustees/  He  said,  '  he  should  like  to  see 
"  the  trustees  that  would  dare  to  interfere/  Lady 
"  Westmeath  left  the  room,  and  returned  again 
•*  in  about  a  quarter  of  an  hour,  when  she  and  the 
''  deponent  went  away  together  to  Lord  Salis- 
*'  bury's  house,  and  Lady  Westmeath  has  not 
"  since  resided  in  the  same  house  with  Lord 
"  Westmeath." 

Sarah  Johnson  describes  what  passed  when 
Lady  Westmeath  went  up  stairs ;  "Lady  West- 
"  meath  called  to  her,  and  she  attended  her  in  her 
"  bed  room  :  Lord  Westmeath  was  then  with  her  : 
**Lady  Westmeath  said,  *I  desire  Lord  West- 
**  meath,  you  will  leave  my  room : '  he  said  *  he 
"  would  not ;  he  would  come  into  her  room  when 
*'  he  pleased ;  that  he  would  have  no  more  of  their 
''  separate  doings ;  that  he  would  be  master  of  his 
'*  house,  and  would  have  no  more  interference  of 
**  that  family  in  his  concerns.'  He  went  down  ac- 
"cordingly;  Lady  Westmeath  took  away  some 
**  papers,  and  went  to  Arlington  Street,  and  has  not 
"since  cohabited  with  him."  This  account  of 
Lord  Westmeath's  determination  to  enforce  his 
marital  authority,  is  confirmed  by  Mr.  Stephens, 
who  says,  ^'that  when  he  was  in  England  in 
''March  and  April,  1819,  Lord  Westmeath  was 
*'  living  in  Bolton  Street,  in  separate  apartments ; 
*'  that  he  complained  of  it  to  him  as  a  grievance ; 
and  expressed  his  intention  to  enforce  his  ma- 
rital rights,  as  he  understood,  by  proceedings 
''  at  law."    These  are  the  only  specific  charges  of 
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1820.  cruelty,  spoken  to  by  any  witnesses  after  the  re- 
c.nistsioRT.  conciliation.     On  the  other  side,  Lady  Salisbury 

tVr"      ^"**  ^^y  Glengall,  Lord  Francis  Hill,  and  the 

2Dd  Senior    Rev.  Doctor  Wellesley,  who  frequently  visited  the 

wmtmeatb   parties  at  their  residences,  in  1817,  1818,  1819, 

v/EstH         strongly  negative  the  imputation  of  any  acts  of 

violence,  according  to  their  knowledge  or  belief. 


On  this  review  of  the  general  conduct  of  Lord 
Westmeath,  I  am  constrained  to  say,  that  there 
appears  to  me  to  be  much  in  the  evidence  relating 
to  his  conduct  in  the  years  1814  and  18)5,  which 
borders  closely  on  legal  cruelty,  according  to  the 
strictest  definitions,  which  have  been  given  of  it. 
And  I  think  the  acts  of  personal  violence  then  Id- 
flicted,  might  have  sustained  a  suit  for  divorce  on 
that  ground,  if  they  had  then  been  made  the  sub- 
ject of  legal  complaint.  But  it  must  always  be 
remembered,  that  a  natural  test  of  injuries  of  this 
kind,  is  the  sense  in  which  they  are  received :  if 
they  are  not  resented  as  injuries  at  the  time,  a 
state  of  things  intervenes,  which  either  detracts 
from  the  weight  of  particular  evidence,  when 
brought  forward  at  a  subsequent  period ;  or  may  in- 
troduce quite  another  view  of  the  relative  situation 
of  the  parties.  Reconciliation  will  supersede  the 
ground  of  complaint  in  these  courts,  as  it  annihi- 
lates even  special  articles  of  separation  at  Common 
Law.  (a)  It  is  true  however  that  past  injuries 
may  be  revived ;  and  the  real  question  appears  to 
be,  whether  the  acts,  proved  against  Lord  West- 
meath  in  the  latter  parts  of  this  history,  will  have 
that  pfFect. 

Mr.  Wood  says,  "  there  was  a  reconciliation  in 
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(a)  See  Roper  on  Husband  and  Wife,  vol.2.  c.S2.  SndEdit. 
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1816."  The  letters  that  passed  in  the  autumn  of 
J 817,  establish  the  same  fact:  and  the  events 
which  followed  in  1817,  1818,  1819,  do  not  furnish 
any  instance  of  personal  injury,  or  amount  in  my 
opinion,  to  more  than  disagreements  of  mutual  ill- 
temper,  and  ill  words.  What  will  be  the  result 
of  such  a  state  of  facts  ?  The  law  was  explained 
in  the  case  of  D'Aguilar  v.  D'Aguilar,  by  my 
learned  predecessor,  to  this  effect;  "that  though 
condonation  might  be  taken  away  by  subsequent 
facts,  they  must  not  be  slender  facts,  but  such  as 
would  be  sufficient  to  found  a  sentence,  {a)  In 
a  late  case  of  Durant  v.  Durant,  (b)  the  present 
very  learned  Dean  of  the  Arches,  adverting  to 
that  dictum  in  D'Aguilar,  qualified  those  expres- 
sions, as  too  large,  by  referring  to  what  occurred 
in  the  final  judgment:  but,  from  what  fell  from 
the  Dean  of  the  Arches  on  that  occasion,  I  infer, 
that  the  facts,  though  slighter  than  might  be  re- 
quired to  found,  or  support  a  sentence  of  divorce, 
sdone,  must  be  such  as  partake  of  the  nature  of 
legal  cruelty,  being  such  in  character  and  effect, 
as  might  justly  revive  the  fear  of  injury  attributed 
to  the  original  acts. 

The  whole  question  will  turn  then,  on  the 
application  of  the  principle  so  explained  to  the 
circumstances  of  this  case ;  and  I  sincerely 
lament,  that  it  has  fallen  on  me  to  draw  the 
very  nice  and  delicate  distinctions,  on  which 
such  a  question  may  depend.  Then  what 
has  been  the  reconciliation  ?  and  what  the 
revival   in   this   case  ?      Mr.  Wood  says,    **  the 
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(a)  D'Aguilar  v.  D'Aguilar,  1  Consistory  Rep.  134.  notis. 
But,  for  the  substance  of  the  libel,  and  of  Lord  StowelFs  ob- 
servations upon  its  averments,  together  with  his  final  judgment 
in  that  case,  see  Vol.  1.  773.  et  seq, 

(6)  Vol.  !.  763. 


54 


SUPPLKMKNT. 


1826. 

conaistort. 

Easter 

Tbrm, 
2ad  SeMion. 

Wbstmbatb 

V. 

Wbstmbath. 


conference  at  the  Waterford  Hotel  ended  in  a  re- 
conciliation :  "  and  whatever  might  have  been  the 
effect  of  the  violence  committed  at  Granvilliers, 
cohabitation  followed  uninterrupted  during  the 
two  following  years.  In  the  Christmas  of  1816, 
there  is  this  remarkable  declaration  of  Lady  West- 
meath  to  her  father,  '*  that  Lord  Westmeath  had 
''  been  so  uniformly  kind  to  her,  that  she  could 
''  not  bear  to  see  him  unhappy."  This  was  said 
indeed  on  the  occasion  of  a  request  to  obtain  a 
loan  of  money  for  their  common  use ;  and  the  im- 
mediate object  of  the  declaration  may  a  little  de- 
tract from  its  sincerity ;  but  it  shows  the  placable 
state  of  Lady  Westmeath's  feelings  as  to  the  past, 
and  proves  that  present  grievances  were  not  in- 
tolerable. The  renewal  of  complaints  on  her  part, 
in  1817,  as  appearing  in  her  letters,  was  founded 
principally  on  the  subject  of  the  natural  children, 
and  the  demand  of  a  settlement.  The  settlement 
is  conceded  in  December,  1817,  and  the  parties 
live  together:  Lady  Westmeath  becomes  pregr- 
nant,  and  is  delivered  of  a  son  in  1818 :  they  visit 
together  at  Hatfield  in  January  1819:  Lady 
Westmeath  declares  to  Lady  Salisbury,  "  that 
"  they  are  well  together :  "  they  live  in  the  same 
house  and  at  the  same  table  till  April,  1819,  when 
Lady  Westmeath  sent  a  message  by  the  cook, 
''  that  she  would  not  dine  with  him  any  more." 
In  May,  1819;  the  scene  occurs  which  is  plead- 
ed as  an  attempt  to  make  her  give  up  her  deeds, 
and  is  described  by  Sarah  Johnson.  It  is 
confined  to  a  dispute  of  words,  originating  in 
a  resolution  on  the  part  of  Lord  Westmeath, 
whether  prudently  or  imprudently  acted  upon, 
I  will  not  say,  to  reclaim  his  marital  autho- 
rity.     The   last  disagreement  was  of  the  same 
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kind.  Lord  Westmeath  asserts  his  authority  over 
Mrs.  Wetherly,  and  discharges  her.  The  breaking 
open  of  drawers  and  presses  in  the  housekeeper's 
room  was  a  violent  and  unseemly  act,  but  it  was 
directed  principally  against  the  housekeeper,  who 
resisted  and  denied  his  authority ;  and  the  scene, 
which  ensues  with  Lady  Westmeath,  was  inciden- 
tally occasioned  by  her  coming  in,  and  exhibits 
little  more  than  passionate  words  and  ill  manners. 

The  Counsel  have  represented  these  acts  as  a 
breach  of  the  deed,  and  as  cancelling  the  recon- 
ciliation, and  reviving  the  former  complaint,  even 
if  the  particular  acts  done,  should  not  be  deemed 
sufficient  to  constitute  an  original  case :  but  I  do 
not  feel  myself  warranted  to  adopt  that  construc- 
tion. The  test  of  legal  cruelty,  on  which  the 
judgment  of  this  Court  must  be  founded,  is  of  a  se- 
verer kind.  If  the  husband  could  with  safety  be 
admitted  to  daily  intercourse,  in  a  state  of  subor- 
dination and  subjection,  there  must  have  been  an 
absence  of  any  apprehension  of  danger  to  life,  limb, 
or  health,  the  ordinary  criteria  of  legal  cruelty  in 
these  Courts ;  and  the  breach  of  that  subjection 
alone,  without  cause  of  reasonable  apprehension  of 
personal  danger,  though  accompanied  with  rude- 
ness and  ill-manners,  will  not  in  my  judgment  con- 
stitute a  case  of  cruelty,  or  revive  former  injuries. 
Whether  such  conduct  was  a  breach  of  the  articles 
of  separation,  I  will  not  venture  to  determine. 
However  improper  it  might  be,  it  was  not  an  injury 
of  a  personal  nature:  it  was  not  only  an  injury  infi- 
nitely slighter  than  the  original  acts  of  cruelty,  but 
not  of  the  same  character,  nor  threatening  the  same 
consequences. 

In  the  case  of  Beevor  v.  Beevor,  Arches,  1803, 
Sir    William   Wynne  said,     '*The   Court    would 
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Consistory.  "'  further,  than  it  had  hitherto  gone,  to  decree  a 
^term!      "  separation  on  mere  suggestion  of  violence,  of 

2iid  seMioo.    «<  temper,  and  ill  words."    A  reference  was  made 
on  that  occasion  to  the  case  of  Salisbury  and  Salis- 
bury, in  the  Arches  in  1721,  in  which  Dr.iBettes- 
worth  held,  that  a  libel  might  be  admitted  with- 
out blows  ;  but  the  cruelty  there  pleaded  of  con- 
stant threats  and  abuse,  was  not  deemed  sufficient 
to  authorize  a  separation,  or  operate  as  a  bar  to  a 
suit  of  restitution  of  conjugal  rights,  which  was  the 
nature  of  those  proceedings.    The  principles,  laid 
down  by  Lord  Stowell,  are  to  the  same  effect.    In 
the  case  of  Evans  and  Evans,  that  eminent  Judge 
thus  explains    them ;    *'  that  mere  austerity  of 
'^  temper,  petulance  of  manners,  rudeness  of  lan- 
"  guage,  want  of  civil  attention  and  accommoda- 
''  tion,  even  occasional  sallies  of  passion,  if  they 
^*  do  not  threaten  bodily  harm,  do  not  amount  to 
*'  legal  cruelty.     They  are  high  moral  offences 
''  in  the  marriage  state ;  but  still  they  are  not  that 
"  cruelty,  against  which    the  law  can  relieve." 
And  again,  after  stating  what  is  not  legal  cruelty : 
"  These  are    negative   descriptions  of  cruelty: 
'*  they  show  what  is  not  cruelty,  and  are  perhaps 
''  the  safest  definitions  that  can  be  given,  in  the 
"  variety  of  possible  cases  that  may  come  before 
*'  the  Court.     I  take  it  that  the  rule  usually  re- 
"  ferred  to  in  our  books  of  practice,  is  a  good 
"  general  outline  of  the  canon  law,  the  law  of 
*'  this  country  on  this   subject :    the  danger  of 
**  life,  limb,  or  health,  is  usually  inserted  as  the 
**  ground,  on  which  this  Court  has  proceeded  to 
**  separation.     The  Court  has  never  been  driven 
**  off  this  ground."  (a)     And  on  an  attentive  com- 
parison of  all  the  cases  that  have  been  alluded  to, 

(a)  1  Consistory  Reporto,  p.  38,  39. 
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I  think  I  may  affirm  that  the  Ecclesiastical  Courts 

have,  hitherto,  been  uniformly  strict  in  requiring 

proof  of  actual   injury,   or  of  real  apprehension 

of  injury,  as  it  may  affect  the  safety  or  health  of 

the  person,   to  justify  divorce  on  the  ground  of  ^estmeath 

cruelty. 

Looking  then  to  the  obligations  of  marriage, 
and  of  nuptial  cohabitation,  so  strongly  upheld 
by  the  ecclesiastical  law;  looking  to  the  great 
interests  that  are  connected  with  it  in  the  institu- 
tions of  this  country ;  and  reflecting  on  the  im- 
portance of  adhering  strictly  to  the  principles, 
which  have  heretofore  been  held  in  these  Courts 
on  this  subject,  and  which  are  incidentally  made 
the  test  of  civil  rights,  in  the  construction  of  the 
courts  of  common  law  and  of  equity,  I  do  not 
feel  that  I  can  conscientiously  pronounce  a 
sentence  of  divorce  in  this  case. 

Foreseeing  the  possibility  of  such  a  result,  I 
was  desirous  that  the  parties  might  reflect,  on  the 
situation  in  which  they  and  the  Court  might  be 
placed.  I  intimated  a  wish  also  that  it  might  be 
considered  in  argument,  whether  any  state  of 
facts,  short  of  legal  cruelty,  would  warrant  the 
Court  to  hold  its  hand,  and  dismiss  a  suit  of  this 
kind,  without  a  positive  decision  on  the  point 
put  in  issue  between  the  parties.  The  Counsel 
on  both  sides  have  concurred  in  thinking,  that 
there  is  no  middle  course  ;  and  there  would  un- 
doubtedly be  great  difficulties  in  the  way  of  such 
a  distinction,  under  the  very  strict  rules  which 
this  Court  has  always  applied  to  uphold  the  sacred 
obligations  of  marriage. 

In  the  case  of  Sir  George  and  Lady  Warren, 
in  1771,  and  in  the  case  of  Evans  v*  Evans, 
in  1790,  which  were  cases  of  great  animosity  and 
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1896.      Strong  recrimination,  the  Court  adhered  simply 

coMiiTORT.  *^  ^^^  ^*^®  ^^  **®  duty,  in  pronouncing  on  the  in- 

Easter      sufficiency  of  the  charge  of  cruelty,  leaving  the 

n  smiscM^a.    law  to  take  its  course.     In  the  former  case,  resti- 

wbstmLth  tution  was  actually  enforced  by  the  authority  of 
*'•  this  Court.  In  the  latter,  divorce  being  refused, 
the  disagreement  sprobably  subsided  in  terms  of 
private  separation,  which  had  been  before  pro- 
posed. But  the  Court  was  no  party  to  such  a  com- 
promise :  it  did  not  disown  the  feeling  of  disincli- 
nation to  incur  the  risk  of  provoking  further  disa- 
greements between  the  parties ;  but  it  vindicated, 
in  strong  and  forcible  language,  the  necessity  ctf 
upholding  the  general  policy  of  the  law,  in  oppo- 
sition to  such  feelings,  and  in  disregard  of  an  over 
anxious  solicitude  for  the  effect  on  the  particular 
case. 

A  dictum  of  Lord  Stowell,  however,  has  been 
cited,  in  which  that  eminent  person  is  represented 
to  have  said,  **  that  it  had  not  been  decided  in 
''  these  courts,  that  there  must  be  legal  savitia 
*'  to  bar  a  suit  of  restitution,  or  that  something 
''  short  of  legal  cruelty  might  not  have  that  ef- 
•'  feet."  (a)  That  observation  was  thrown  out,  on 
the  admission  of  the  wife's  defensive  allegation,  to 
a  suit  for  restitution,  and  with  reference,  I  think, 
more  especially  to  a  particular  article,  which 
pleaded  threats  and  menaces  to  compel  the  wife 
to  part  with  her  property.  In  my  note  of  that  case 
the  learned  Judge  observed,  ''  I  have  not  said 
''  there  might  not  be  cases  so  near  to  sievitia,  as 
**  to  warrant  the  Court  to  forbear,  but  I  lay  down 
'*  no  proposition  on  that  point  at  present."  The 
case  did  not  come  before  Lord  Stowell  again,  and 

(a)  Gregg  v.  Gregg,  Consistory,  Trinity  Term,  1831. 
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nothing,  as  I  understand,  occurred  to  raise  that 
point  at  the  final  hearing.  The  inference  to  be 
drawn  from  the  words  of  Lord  Stowell,  therefore, 
are  rather  adverse  to  such  a  distinction  ;  if  it  is 
considered,  that,  in  the  long  and  accurate  ex- 
perience of  that  learned  person, who  presided  in 
this  Court  for  more  than  thirty  years,  his  memory 
did  not  furnish  him  with  any  authority,  for  a  more 
explicit  declaration  on  this  important  point.  With- 
out saying  that  such  a  distinction  may  not  be  jus- 
tified, under  very  strong  circumstances,  and  in  the 
wisdom  of  a  superior  Court,  I  feel  myself  com- 
pelled, in  the  conscientious  discharge  of  my  duty, 
to  adhere  to  the  principles  on  which  this  Court 
has  hitherto  acted;  and  to  declare  that  in  my 
judgment,  the  evidence  in  this  case  does  not  war- 
rant me  to  assume  such  a  discretion,  {a) 

Great  therefore  as  the  responsibility  may  be. 


1826. 

Consistory. 

Easter 

Term, 

Sod  Sessioo. 

Wbstmbath 
Wrstmbath. 


(a)  On  this  general  question  the  "  Reformatio  Legum"  re- 
marks :  "  Si  rixae,  contentiones,  injuriae,  concertationes,  acer- 
**  bitates,  contumelise,  luxus,  pravitates  multiplicis  generis  tam 
''  vehementer  exaestuant,  ut  in  eisdem  aedibus  conjnges  commo- 
*'  rari  nolunt,  nee  cietera  matrimonii  Jura  sibi  mutu6  pnestare, 
"  pcenis  implicentur  ecclesiasticis,  et  in  easdem  aedes  compel- 
'^  lantur,  et  etiam  revocentur  ad  pia  inter  se  communicanda 
**  matrimonii  ofScia,  modo  nulli  tales  casus  inciderint  propter 
''  quos  ipso  jure  divortium  petere  liceat.''  De  Matrimonio, 
cap.  11.  See  abo  De  Adulteriis  et  Divortiis.  cap.  11, 12.  The 
French  law  appears  to  have  allowed,  on  account  of  the 
husband's  ill-treatment,  **  la  separation  d'  habitation "  upon 
slighter  grounds  than  the  Ecclesiastical  Courts  of  this  country. 
Pothier,  '<  Traits  du  Contrat  de  Mariage."  chap.  3.  s.  1. 
4th  Edit.  Vol.  3.  p.  374.  And  the  general  principle  of  the 
ancient  canon  law  seems  to  be  expressed  in  these  terms :  *'  Si 
**  tanta  sit  viri  saevitia,  ut  mulieri  trepidanti  non  possitsufficiens 
**  securitas  provideri,  non  solum  non  debet  ei  restitui,  sed  ab  eo 
**  potius  amoveri.*'  Decret.  Greg.  lib.  2.  tit  13.  c.  13.  ad 
finem. 
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1BS6,       as  I  am  reminded,  in  pronouncing,  that  this  Lady 
(■..■.8I.I01T.  ^8  bound  to  return  to  the  society  of  her  Lord,  it  is 
^T«"      *  responsibility  which  the  law  imposes  upon  me, 
2ni8MitoB.    and  1  must  support  it.     The  same  law  lays  on 
wuTMBitH  ^^'^  ^^  obligation  of  compljring  with  its  injuno 
^    ■■         tions ;  and  I  close  this  painhil  discussion  with  the 
consolation  of  thinking,  that  she  will  have  ample 
means  of  correcting  my  Judgment  by  appeal,  if  it 
is  wrong ;  or  that  it  will  rest  with  herself  to  recon- 
cile it  with  her  own  happiness  and  comfiMrt,  if  it  is 
right. 

The  Court  pronounced  that  Lady  Westmeath 
had  failed  in  proof  of  the  allegations  given  and 
admitted  on  her  behalf,  and  assigned  her  to  re- 
turn home  to  the  Marquess  of  Westmeath,  and 
restore  to  him  conjugal  rights,  and  decreed  a 
monition  against  her  so  to  do. 


From  this  sentence  an  appeal  was  immedUitely 
interposed  to  the  Arches  Court  of  Canterbury. 
On  the  first  session  of  Trinity  Term  1826,  the 
inhibition  and  citation  were  returned ;  on  the 
first  session  of  Michaelmas  Term  the  process  was 
brought  in ;  and  the  cause  was  argued  at  the 
close  of  Michaelmas  Term ;  and  on  the  third 
session  of  Hilary  Term,  1827,  the  Court  pro- 
ceeded to  give  sentence. 
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Judgment.  *®^''^- 

Sir  John  Nicholl.  arches. 

This  appeal    from    the    Consistory   Court  of      ^^^^] 
London  was,  in  the  first  instance,  a  suit  for  res-     ^^  seition. 
titution   of  conjugal    rights,    brought  by  Lord    westmeath 
Westmeath  against  Lady  Westraeath,  his  wife,   westmeath. 
In   answer    to  this    demand.   Lady  Westmeath        — 
pleaded  that  Lord  Westmeath  had  treated  her  smt  for  restita. 
with  cruelty;  and  she  afterwards,  in  a  second  righu,the°wSl 
allegation,  charged  Lord  Westmeath  with  adultery  ^^^^^^l^!^ 
committed  subsequent  to  their  separation.     Lord  dnitaij)  proved 
Westmeath   gave  in   a   defensive  plea    denying  perMnai  m- 
both  charges.     On  each  side  a  great  number  of  i^t  Mi"*Tioar 
witnesses,  on   the  whole  exceeding  fifty,   were  JJ^^'^g^j^' 
examined .  i8i7 ;  a  Mpa- 

The  Judge  of  the  Consistory  Court  pro-  agreed  upoo,  *° 
nounced,  that  the  wife  had  failed  in  proof  of  both  Siiuoolmttei- 
her  allegations,  and  decreed  tliat  she  should  return  f*®."''  *^.'***" 

^.  .  Utioo  and  loter- 

to  matrimonial  cohabitation.      From  that  Judg-  oourMwerere- 
ment  Lady  Westmeath  has  appealed,  and  I  am  coart/oo  tp.* 
now  to  determine  whether  the  sentence  ought  to  SUt^uiteJ"* 
be  affirmed,  or  reversed.  wm  not  proved; 

that  cmeltj,  ap 
to  1817,  waa 

By  the  Counsel,  on  both  sides,,  the  case  has  ^l  though 
been  characterized  as  one  of  a  very  painful  de-  JllllS^*^,lS^2 
scription.     It  has  been  very  elaborately,  and,  I  ▼wJew*.  tw , 
may   truly  add,  very  ably  argued  here ;  and  it  ing  reaaonabie 
has  been  stated  that  it  underwent  a  most  ample  f^^reTiveToif 
discussion    in  the  Court   below;    and   that  the  t^^j^^'^j^l^. 
Learned  Judge,  in  delivering  his  sentence,  ad-  p*«*»on.  wd 

,  ,11  .  11  1-1  condemned  the 

verted  to  all  the  circumstances  alleged  m  plea,  hnabapd  b  tbe 
and  to  the  several  parts  of  the  evidence  on  both  S»'^!  M^pt 
sides,  expressing  very  fully  the  precise  grounds  ^**J^^°"^ 
of  his  decision.     Those  grounds  were : —  chargea of  adoi. 

tery. 
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1827.  First :  That  the  adultery  was  not  proved. 

archc*.         Second :  That  the  cruelty,  in  the  first  instance, 
Hilary      was  proved,  but  that  its  effect  was  removed  bv 

Term  * 

sd  settM^.    subsequent  cohabitation. 

wbItii7atb       Third:  That  after  this  condonation,   as  it  is 
jr._  _   technically  called,  there  were  no  acts  of  cruelty 
proved,  sufficient  either  of  themselves,  or  as  a 
revival  of  former  cruelties,  to  entitle  the  wife  to 
a  sentence  of  separation. 

And  finally :  That  as  she  was  not  entitled  to 
such  a  sentence  the  law  knew  no  other  course 
than  to  compel  a  return  to  cohabitation. 

These  also  are  the  positions  upon  which  the 
Counsel  have  mainly  relied  here. 

As  the  case,  then,  is  of  this  distressing  charac- 
ter; as  every  part  of  it  has  been  so  thoroughly 
investigated,  and  as  the  grounds  of  decision  in 
the  Consistorial  Court  were  so  distinctly  laid 
down,  I  could  have  wished  to  consider  myself 
relieved  from  the  necessity  of  going,  in  detail  at 
least,  over  those  points  respecting  which  I  clearly 
concurred  with  the  Judge  of  the  Consistory,  re- 
serving myself  to  state,  more  at  length,  those 
other  points,  if  any,  upon  which  I  might  have 
entertained  some  doubts,  if  not  even  a  difference 
of  opinion ;  but  as  it  has  been  urged  in  argu- 
ment, that  Lord  Westmeath  has  not  been  proved 
guilty  of  any  cruelty,  and  that  he  is  anxious  to 
have  his  character  cleared  from  that  imputation, 
it  becomes  my  duty  to  enter  more  at  large  into 
that  branch  of  the  case  than  inclination  would 
otherwise  have  led  me. 

The  parties  were  married  in  May  1812,  and 
finally  separated  in  June  1819 ;  and  this  period, 
therefore,  embracing  seven  years  of  cohabitation, 
must  be  examined.     The  cause  has  been  depend- 


V. 
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ing  above  five  years,  and  is  loaded  with  an  im-       iB27. 
mense  mass  of  evidence.      For  the  purpose  of     arches. 
tracing  the  way  more  readily  through  this  maze      ^^^11^ 
of  facts,  an  outline  of  some  prominent  features     m  seMino. 
may  be  stated  with  convenience,   adopting  the    westmbatr 
division  of  the  history  made  by  counsel. 

First :  From  the  marriage  in  May  1812,  to  the 
latter  end  of  1815. 

Second  :  Thence  to  the  latter  end  of  1817. 

Third:    Thence    to  June    1819,   when   Lady 
Westmeath  finally  lefl  her  husband. 

During  the  greater  part  of  the  first  period, 
namely,  from  May  1813,  to  September  1815,  the 
parties  dwelt  at  Clonyn,  in  Ireland,  the  West- 
meath family  seat ;  but  the  late  Lord  Westmeath, 
the  father  of  the  party  in  this  suit,  was  then 
residing  at  Dublin,  where  he  died  towards  the 
close  of  the  year  1814.  About  the  end  of  May 
1814,  Lady  Westmeath,  then  Lady  Delvin,  gave 
birth  to  a  daughter.  Lady  Rosa  Nugent,  who  is 
still  living.  Unhappy  differences  arose  between 
these  parties  during  their  abode  in  Ireland,  and 
had  nearly  produced  a  separation  ;  but,  in  Sep- 
tember 1815,  upon  a  discussion  of  the  subject, 
and  by  the  interposition  of  a  friend,  they  were 
reconciled,  and  came  over  to  England,  intend- 
ing afterwards  to  proceed  to  France.  At  the 
end  of  1815,  when  the  second  period  com- 
mences, this  intention  was  carried  into  execu- 
tion. They  continued  abroad  till  the  autumn  of 
1816,  then  returned  to  England,  paid  a  short  visit 
to  Ireland,  and  again  came  back  to  England. 

In  the  course  of  the  years  1816  and  1817,  their 
unhappy  disputes  were  renewed,  and  reached 
such  a  height  that  Lady  Westmeath  insisted  on  a 
separation  ;  but  a  reconciliation  again  took  place. 


1 
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ift27.  upon  the   execution,  by  Lord  Westmeath,  of  a 

" prospective  instrument,  which  was  signed  in  De- 

^^ft  H  ^w  W  Bp^p  9 

HiLAiY  cember   1817.     The  parties  then  resumed  their 

sd  flmim  cohabitation,  and  lived  part  of  the  time  in  Saville 


Row,  and  part  in  Stratford  Place ;    and   Lady 

Westmeath    ^r  1  -        1  ^ 

r.         Westmeath  agam  became  pregnant,    and    gave 


Weitmcath. 


1  . 
I 
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birth  to  a  son  in  November  1818 ;  but  long  before 
that  event  the  differences  between  the  parties  had 

^  '  recommenced,  and  formal  articles  of  separation 

were  entered  into,  bearing  date  the  30th  of  May 
1818.  Subsequent  to  these  articles,  by  which 
1300/.  a  year  was  settled  as  a  separate  maintenance 
for  Lady  Westmeath,  no  matrimonial  cohabitation 
took  place  between  the  parties ;  but  at  the  earnest 
desire  of  Lord  Westmeath,  and  by  the  recommen- 
dation of  friends.,  in  order  that  the  separation  mi^t 
,  not  be  known  to  the  world.  Lady  Westmeath  was 

prevailed  upon,  reluctantly,  to  consent  to  Lord 
Westmeath  having  a  bed  in  the  house  where  she 
resided.  About  Christmas  1818-19,  Lady  West- 
meath removed  to  Bolton  Street,  Lord  Westmeath 
still  being  allowed  the  use  of  a  bed-room  :  for  a 
time  they  generally  dined  together,  but  in  April 

'  that  intercourse  was  broken  off,  and,  at  length, 

in  June  1819,  in  consequence  of  certain  transac- 
tions which  then  occurred.  Lady  Westmeath  with- 
drew altogether  from  her  husband's  society. 

Neither  party,  however,  had  recourse  at  that 
time  to  the  Ecclesiastical  Court.  Lady  West- 
meath, relying  on  the  validity  of  the  deed  of  se- 
paration, and  on  the  separate  maintenance  provided 
by  that  deed,  did  not  bring  any  suit  for  divorce  by 
reason  of  cruelty  against  her  husband  ;  nor  did 
Lord  Westmeath  apply  to  the  Spiritual  Court  to 
ipterpose  its  authority  to  compel  the  return  of  his 
wife  to  cohabitation  ;  but  he  applied  to  the  Court 
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of  Chancery,  to  enforce  the  delivery  up  of  the 
articles  of  separation,  (a)  and  it  was  not  till  after 
proceedings  of  nearly  two  years'  duration  in 
Chancery,  and  just  before  the  matter  was  finally 
decided,  and  when  it  was  pretty  well  ascertained 
that  he  could  not  succeed  there,  that  he  insti- 
tuted a  suit  in  the  Consistory  Court  against  his 
wife  for  restitution  of  conjugal  rights.  The  wife, 
then,  as  matter  of  defence,  charged  the  husband 
with  cruelty,  and  on  that  ground  prayed  a  sen- 
tence of  separation ;  a  prayer  which,  according  to 
the  established  rules  of  these  Courts, she  had  a  right 
to  engraft  on  the  proceedings  commenced  by  the 
husband.  But  in  consequence  of  this  delay  in 
resorting  to  the  proper  tribunal,  the  Court  is 
placed  under  the  disadvantage  of  having  to  decide 
upon  facts  spoken  to  by  witnesses,  whose  memory 
and  recollections  may  have  become  in  some  de- 
gree faint  and  confused  by  the  interval,  that  has 
been  suffered  to  elapse  between  the  transactions 
and  the  time  of  making  their  depositions. 


1827. 

Arches* 
Hilary 

Term, 
Sd  Settfion. 


Westmeath 
Westmeath. 


After  this  general  view  of  the  history  of  the  par- 
ties and  of  the  suit,  the  Court  has  to  consider  the 
case,  and  to  pronounce,  whether  the  husband  is 
entitled  to  its  aid  in  order  to  compel  his  wife's  re- 
turn to  him ;  or,  on  the  other  hand,  whether  the 
wife,  in  her  defence,  has  established  a  right  to  a 
sentence  of  separation,  or  is  on  any  ground  to  be 
released  from  the  effect  of  the  proceedings  insti- 
tuted on  the  part  of  her  husband. 

Before  entering  upon  the  particular  points  of 
the  case,  it  may  be  proper  to  notice  one  or  two 


(a)  Westmeath  v.  Westmeath,  Jacob's  Rep.  140. 
VOL.  Ti.  e 
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1i  1827.      occurrences  tending  to  create  a  strong  preposses- 

i  j^ncHM.      sion  in  regard  to  the  merits.     One  is,  that  a  part 

i  HiLABY      of  l^y  Westmeath's  family  is  unfavourable  to 

I  sd  smmm.    her  defence ;  so  far,  that  her  mother,  who  would 

wemiEATR  niost  naturally  be  expected  to  be  strongly  preju- 
diced in  her  behalf,  has  been  called  as  a  witness 
in  support  of  the  husband's  plea.  A  feeling 
against  Lady  Westmeath's  cause  might  well  be 
excited  by  this  circumstance,  but  too  much 
weight  must  not  be  given  to  it ;  for  if  it  should 
appear,  that  Lady  Westmeath  was  anxious,  per- 
haps  generously  and  wisely,  to  conceal  from  the 
knowledge  of  her  family  any  ill-usage  she  might 
experience;  that  the  commencement  of  her  un- 
happiness,  which  had  nearly  produced  a  separa- 
tion^ took  place  during  a  considerable  residence  in 
Ireland ;  that  yet  the  causes  of  complaint,  after 
discussion,  were  for  a  time  extinguished  by  a  re* 
conciliation  before  their  return  to  England  in 
\  September  1815;  that  the  mother  was  so  averse 

to  publicity,  and  to  the  affair  becoming  "  town- 
I  talk,"  as  to  urge  her  daughter  to  a  renewal  of 

cohabitation,  even  after  Lord  Westmeath  had  con- 

I ,  sented  to  sign  articles  of  separation  ;   that  this 

feeling  became  almost  a  morbid  sensibility  upon 
the  subject ;  and  that  at  length  she  became  for 
some  cause   highly  offended  at  her  daughter; — 

,  the  fact,  so  much  calculated  at  first  sight  to  pro- 

duce an  unfavourable  impression  against  the  wife, 
would,  on  a  view  of  all  the  circumstances  in  evi- 
dence, lose  much  of  its  effect  on  my  mind.  I  see 
no  impropriety,  nor  any  injudiciousness,nor  want  of 
proper  feeling  on  the  part  of  Lady  Westmeath,  in 
resorting  for  assistance  to  Mr.  Sheldon,  the  old 
friend  and  legal  adviser  of  her  family,  rather  than 

j  ||  '  to  the  family  themselves ;  or  in  declining  to  annoy 
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her  father  with  her  grievances,  who  seems  to  have       ib27. 
been  extremely  averse  to  interfere  in  any  such  do-      arches. 
mestic  matters ;  or  in  abstaining  from  application      huary 
to  her  mother,  who  was  indisposed  to  listen  to  any    sa  seisioo. 
remedy  that  might  give  publicity  to  the  affair,  or    ^^^^^th 
to  her  brother,  who  might  have  involved  himself  «• 

in  a  personal  quarrel.  None  of  these  persons 
could  give  her  legal  counsel ;  it  was  that  of  which 
she  stood  so  much  in  need ;  and  properly  enough 
she  applied  to  the  legal  as  well  as  the  friendly  ad- 
vice of  old  Mr.  Sheldon — the  very  person  to 
whom  her  own  family  would  probably  have  re- 
commended her,  if  they  had  been  consulted. 

The  other  occurrence,  tending  to  spread  a 
heavier  cloud  of  prejudice  over  her  defence,  is  the 
production  of  a  set  of  witnesses,  from  Ireland,  in 
support  of  the  charge  of  adultery;  which  wit- 
nesses have  since  been  indicted  for,  and  convicted 
of,  a  conspiracy  against  Lord  Westmeath;  and 
their  depositions  in  this  cause  tend  strongly  to 
support  the  propriety  of  that  conviction: — yet, 
looking  at  all  the  circumstances  connected  with 
that  part  of  the  case,  I  see  no  sufficient  ground  to 
believe  that  Lady  Westmeath  herself  was  privy  to 
that  conspiracy,  or  to  the  falsehood  of  the  charges 
to  which  the  witnesses  were  brought  to  depose. 
She  might  be  too  credulous ;  but  situated  as  she 
was,  and  looking  back  to  some  past  events,  it  was 
natural  she  should  lend  an  unsuspecting  ear  to 
such  tales.  Even  her  agents  and  advisers  would 
readily  give  credit  to  them;  but  the  convic- 
tion of  these  witnesses  was  calculated  to  occa- 
sion a  prejudice  greatly  to  the  disadvantage  of  the 
defence  set  up  by  Lady  Westmeath;  and  the 
Court  itself,  warned  by  the  discovery  of  this  per- 
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1627.      jury,  must  look  with  greater  caution  and  reseire 

jijcMii,     ^^  Other  parts  of  the  evidence. 

HiL*»Y  Tjje  witnesses  referred  to  were  produced  in 

Id  seuiM.    support  of  some  of  the  charges  of  adultery ;  and 

WMTMMtB   ^^  ^  concur  with  the  Judge   of  the  Consistory 

„,    "■         Court,   that   no   part  of  the  adultery   has  been 

proved,  it  may  be  convenient  at  once  to  dispose  of 

that  branch  of  the  case. 

The  accusation  of  adultery  with  three  of  the 
persons  has  been  distinctly  and  properly  aban- 
doned.  As  far  as  it  relates  to  another  person,  of 
the  name  of  Brenan,  there  is  no  proof  by  any  cre- 
dible witnesses  of  any  fact  from  which  adultery 
can  be  inferred.  And  although,  in  respect  to  the 
remaining  person,  Smyth,  the  evidence  of  Mrs. 
Winsor.  could  it  be  fully  relied  upon  in  all  its 
parts,  coupled  with  the  subsequent  calls  of  Smyth 
at  three  several  places  where  Lord  Westmeath 
lodged,  would  furnish  grounds  of  pretty  strong 
suspicion ;  yet  considering  that  no  indecent  fami- 
liarity was  ever  seen,  and  that  the  circumstances 
deposed  to  are  not  in  themselves  so  unequivocal 
as  to  exclude  explanation  consistent  even  with 
entire  innocence,  connecting  them  also  with  what 
has  occurred  respecting  the  other  witnesses  to 
adultery,  I  concur  with  the  sentence  already 
given — that  the  wife  has  not  proved  her  second 
allegation,  so  as  to  entitle  her  to  a  sentence  of 
separation  by  reason  of  the  adultery  of  her  hus- 
band. 


.if!:; 


In  proceeding,  then,  to  the  consideration  of  the 
charge  of  cruelty,  the  original  defence  set  up,  and 
the  material  branch  of  this  cause,  it  is  necessary 
to  examine ;  — 
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First,  —  The  law    that    applies    to    such    a       1B27. 
^•^arge.  7;;^. 

Second, — The    character  of    the    misconduct       tbrm^ 
charged.  sa  sesiioD. 

Third, — ^The  proofs  in  support  of  such  charge,  wbstmeatm 
In  respect  to  the  law,  the  question  naturally 
occurs.  What  constitutes  cruelty  in  the  view  of 
the  law  ?  It  is  difficult,  and  hardly  safe,  and  at 
the  same  time  it  is  unnecessary,  to  define  it  af- 
firmatively with  precision.  It  can  only  be  de- 
scribed generally,  and  rather  by  effects  produced 
than  by  acts  done;  even  the  quotation  from 
Clarke  is  very  loose,  and  adopts  this  mode  of 
describing  by  effects.  '*  Si  maritus  uxorem  in- 
**  humaniter  verbis  et  verberibus  tractaverit,  et 
'*  aliquando  venenum  loco  potus  paraverit,  vel 
'*  aliquod  simile  commiserit,  propter  quod  mulier, 
'' sine  periculo  vitae,  cum  marito  cohabitare  aut 
**  obsequia  conjugalia  impendere  non  audeat."  {a) 
What  amounts  to  "  inhumaniter  ?"  What  is 
**  aliquod  simile  ?"  What  is  the  conduct  "  prop- 
**  ter  quod  obsequia  conjugalia  imjJendere  non 
-  audeat  ?"  or  (as  the  effect  of  this  passage  is 
stated  in  another  authority)  "  per  quod  consor- 
"  tium  amittitur?"  These  definitions  leave  the 
matter  very  undefined  and  loose.  Clarke  him- 
self, though  a  highly  respectable  authority,  yet 
only  professes  to  write  upon  practice ;  and,  in 
many  respects,  the  practice  of  his  day  is  become 
obsolete.  The  law  may  more  satisfactorily  be 
sought  in  adjudged  cases,  especially  in  the  prin- 
ciples laid  down  by  that  highly  gifted  individual, 
the  noble  Lord  who  long  presided  in  the  Court 

(a)  Clarke's  Praxis,  tit.  107.     Oughtoii,  tit.  193.  s.  18. 
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where  the  matrimonial  law  of  this  country  is 
most  frequently  discussed.  A  very  valuable  col- 
lection of  his  decisions  has  been  made.  They 
have  been  accurately  reported,  and  are  entitled 
to  be  received  as  of  the  highest  authority,  not  as 
making  the  law  (for  no  Judge  ever  more  carefully 
abstained  from  assuming  such  a  power),  but  as 
declaring  what  the  law  is ;  and  I  must  add  that 
my  own  knowledge  and  experience,  as  far  as  they 
go,  lead  me  fully  to  concur  in  the  principles  pro- 
pounded in  those  passa^s  which  I  am  now  about 
to  quote.  In  the  case  of  Evans  v.  Evans,  Lord 
Stowell  said,  "  What  is  cruelty !  In  the  present 
"  case  it  is  hardly  necessary  to  define  it,  because 
"  the  facts  here  complained  of  are  such  as  to  fell 
"  within  the  most  restricted  definition  of  cnielty. 
"  1  shall,  therefore,  decline  laying  down  a  direct 
"  definition.  The  causes  must  be  grave  and 
"  weighty,  and  such  as  show  an  absolute  impos- 
"  sibility  that  the  duties  of  the  married  life  can 
"  be  discharged.  In  a  state  of  personal  danger 
"  no  duties  can  be  discharged,  for  the  duties  of 
"  self-preservation  must  take  place  before  the 
"duties  of  marriage."  (a)  Further  on,  he  sa^, 
"  Proof  must  be  given  of  a  reasonable  apprehen- 
"  sion  of  bodily  hurt.  I  say  an  apprehension, 
"  because,  assuredly,  the  Court  is  not  to  wait 
"  till  the  hurt  is  actually  done  ;  but  the  appre- 
"  hension  must  be  reasonable,  not  arising  merely 
"  from  diseased  sensibility  of  mind."  (&)  So 
in  Harris  v.  Harris  :  "  There  must  be  something 
"  that  renders  cohabitation  unsafe,  or  is  likely  to 
"  be  attended  with  injury  to  the  person,  or  (o  the 
"  health  of  the  pju-ty.      Words  of  menace  may 


(*)  Etuis  t>.  Erans,  1  Consist.  Rep.  |>.  37.         (A)  Ibid.  p.  «■ 
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*'  warrant  the  Court  to  interpose,  and  prevent 
"  the  actual  mischief;  but  when  such  violence 
**  of  language  is  accompanied  with  blows,  it  is 
''  a  more  aggravated  case."  («)  Again,  in  Waring 
V.  Waring :  "  The  usual  principles  require,  that 
*'  such  complaints  should  be  supported  by  proofs 
"  of  violence  and  ill-treatment,  endangering,  or 
"  at  least  threatening,  the  life,  or  person,  or  health 
"  of  the  complainant,  (b)  The  same  doctrine  is 
held  in  the  case  of  Holden  v.  Holden :  "  The 
**  Court  has  to  decide  whether  the  conduct  of  the 
''  husband  amounts  to  that  scevitia  which  autho- 
rises a  separation.  On  this  point  the  Court 
has  had  frequent  occasion  to  observe,  that  every 
''  thing  is,  in  legal  construction,  scevitia,  which 
**  tends  to  bodily  harm,  and  in  that  manner 
"  renders  cohabitation  unsafe.  Whenever  there 
**  is  a  tendency  only  to  bodily  mischief,  it  is  a 
*'  peril  from  which  the  wife  must  be  protected. 
*'  It  is  not  necessary  to  inquire  from  what  motive 
"  such  treatment  proceeds  ;  it  may  be  from  tur- 
''  bulent  passion,  or  sometimes  from  causes  which 
•*  are  not  inconsistent  with  affection.  If  bitter 
"  waters  are  flowing  it  is  not  necessary  to  inquire 
"  from  what  source  they  spring.  If  the  passions 
*'  of  the  husband  are  so  much  out  of  his  own 
*'  controul,  as  that  it  is  inconsistent  with  the  per- 
"  sonal  safety  of  the  wife  to  continue  in  his 
*•  society,  it  is  immaterial  from  what  provocation 
"  such  violence  originated. 

"  Secondly :  The  law  does  not  require  that 
"  there  should  be  many  acts ;  for  if  one  act 
"  should  be  of  that  description  which  should  in- 
*'  duce  the  Court  to  think  that  it  is  likely  to 

(a)  Harris  r.  Hurris,  2  Consist.  Rep.  149.  S.  C.  2PhilI.  111. 
(6)  2  Consist.  Rep.  164.  S.  C.  2  Phill.  132. 
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"  occur  agaiD,  and  to  occur  with  real  suffering, 
"  there  is  no  rule  that  sbould  restrain  it  from 
"  considering  that  to  be  fully  sufficient  to  autho- 
"  rise  its  interference. 

"  Thirdly :  It  is  not  necessary  that  the  con- 
"  duct  of  the  wife  should  be  entirely  without 
"  blame;  for  the  reason  which  would  justify  the 
"  imputation  of  blame  to  the  wife  will  not  justify 
"  the  ferocity  of  the  husband."  (a)    These,  then, 
are  the  i^riaciples  by  which  these  Courts  have 
been  governed  ;  and  according  to  which  it  is  my 
T«Mtiu*(<rUi>  duty   to  decide.     There  must  be   ill-treatment 
''.  and  personal  injury,  or  the  reasonable  apprehen- 
sion of  personal  injury.    What  must  be  the  extent 
■  of  injury,   or   what  will  reasonably  excite  the 
apprehension,    will  depend    upon   the    circum- 
stances of  each  case.      So  likewise  what  may 
aggravate  the  character  of  ill-treatment  must  be 
deduced  from    various  considerations — in  some 
degree  from  the  station  of  the  parties — in  some 
degree  from  the  condition  of  the  person  suffering 
at  the  time  of  the  infliction.      The  complexion 
of  individual  acts  may  be  heightened ;  nay,  the 
acts  may  almost  change  their  very  essence  by 
A||n»iioiuof  the  accompaniments.     Not  only  particular  sta- 
■riMihnntha    tioDs    and    situations,    and    the  feelings   almost 
pllMi«rf™     necessarily  arising  out  of  them,  but  even  acquir- 
taHfl-™"  **  ^^  feelings  may  be  entitled  to  some  attention.    In 
fnm  nitanj'or  Evans  V.  Evans,  Lord  Stowell's  remarks  estab- 
UM^.  lish,  (b)  that  what  wounds  not  the  natural  but  the 

acquired  feelings  will  not  absolutely  be  excluded 
by  the  Court,  where  they  are  stated  merely  as  a 
matter  of  aggravation.  A  fortiori  then,  feelings 
which  naturally  belong  to  a  wife  or  to  a  mother 
of  every  statiun,  constitute  a  part  of  the  con- 
sideration, 
(a)  Holden  v.  Holden,  1  Coniist.  Rep.  468.    (^)  Ibid.  p.  38. 
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What,  then,  is  the  character  of  the  facts 
charged;  between  what  parties,  and  in  what 
situations?  It  may  be  sufficient  to  state  that 
personal  violence  is  charged;  blows — blows 
repeated  and  severe,  and  aggravated  by  the  high 
rank  and  station  of  the  parties.  The  acts  im- 
puted, if  proved  by  credible  evidence,  come 
directly  within  the  strictest  definition  of  cruelty 
— of  aggravated  cruelty.  A  blow  between 
parties  in  the  lower  conditions  and  in  the  high- 
est stations  of  life  bears  a  very  different  aspect. 
Among  the  lower  classes,  blows  sometimes  pass 
between  married  couples  who  in  the  main  are 
very  happy,  and  have  no  desire  to  part ;  amidst 
very  coarse  habits  such  incidents  occur  almost 
as  freely  as  rude  or  reproachful  words :  a  word 
and  a  blow  go  together.  Still,  even  among  the 
very  lowest  classes,  there  is  generally  a  feeling 
of  something  unmanly  in  striking  a  woman ;  but 
if  a  gentleman,  a  person  of  education,  the  dis- 
cipline of  which  emoUit  mores  and  tends  to  ex- 
tinguish ferocity;  if  a  nobleman  of  high  rank 
and  ancient  family  uses  personal  violence  to  his 
wife,  his  equal  in  rank,  the  choice  of  his  affection, 
the  friend  of  his  bosom,  the  mother  of  his  off*- 
spring — such  conduct  in  such  a  person  carries 
with  it  something  so  degrading  to  the  husband, 
and  so  insulting  and  mortifying  to  the  wife,  as  to 
render  the  injury  itself  far  more  severe  and  in- 
supportable. The  particular  situation  of  the  parties, 
when  the  ill-treatment  is  inflicted,  may  create  a 
still  further  aggravation;  but  it  is  unnecessary 
to  anticipate  the  descriptions  of  such  situations. 

The  peculiar  nature  and  main  features  of  the 
cruelty  imputed  may,  however,  be  here  con- 
veniently noticed :  it  is  not  that  of  cold  malig- 
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^'^-       nity,  or  savage,  continual,  onfeeling  brutality  of 
arcmu!      disposition ;  it  is  not  that  of  satiated  possession 
thm7      producing  disgust  and  hatred :  the  acts  duirged 
msmmm.    are  not  inconsistent  with  occasional   kindness, 
wuTMUTN    with  the  existence  and  continuance  of  strong  at- 
__J'*  _    tacbment :  nay,  even  with  violent  affection  :  hot 
the  main  features  of  the  alleged  cruelty  are  great 
irritability  of  temper,   producing  ungovernable 
passion,  ending  occasionally  in  acts  of  personal 
violence,   and,    of  course,    attended    with    the 
danger    of   a    repetition  of   personal    mischiet 
Such  is  the  nature  of  the  miscondoct  of  which 
the  husband  is  accused  ;  and  it  is  not  extraordi- 
nary that  Lord  Westmeath  should  be  anxious, 
if  he  can,  to  clear  his  character  from  such  s 
stigma. 


The  principal  witnesses  to  the  direct  ill-treat- 

^ '  ment  and  violent  behaviour  are  domestic  servants. 

Such  must  of  necessity,  for  the  most  part,  be  the 

sort  of  evidence  in  causes  of  this  description ;  for 

ill-usage  of  the  species  imputed  is  of  a  domestic 

'  nature.     It  generally  takes  place  in  secret,  some- 

,|  '    -  times  in  the  retirement  of  the  n^ht.      Servants, 

,    ,  more  especially  those  about  the  wife's  person,  are 

,.  i  .[  alone  likely  to  witness  those  acts.    Even  by  them 

i  the  acts  themselves  are  not  very  frequently  seen, 

I '.:  and  can  only  be  inferred  from  the  accompanying 

1^.  '  circumstances  or  the  resulting  consequence,  or  be 

proved  by  the  husband's  acknowledgments.    From 
\j  experience,  the  Court  is  well  aware  of  the  degree 

of  caution  with  which  it  is  necessary  to  listen  to 

(evidence  of  servants  on  such  matters.  Allowance 
must  be  made  for  some  degree  of  bias,  more  espe- 
cially when  they  are  deposing  to  general  treatment 
sifter  a  long  lapse  of  time.     In  that  case,  circum- 
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stances  happening  only  occasionally  are  recollected       ^•^'y- 
prominently,  and  are  heaped  together  in  the  mind      11^1^. 
so  as  to  appear  continuous  in  the  memory  even  of      ^'*'^*^ 

a  witness  meaning  to  depose  correctly.     But  not-  idSeMiw. 

withstanding  these  objections,  the  testimony  of  wmtiiiath 

such  witnesses  is  not  at  once  to  be  repudiated :  ^    «• 

^         .  Ill  o  '     '  »       WEfTMlATH. 

tor  it  may  be  the  only  means  of  arnving  at  truth 
and  justice.  If  they  give  their  evidence  with  rea- 
sonable fairness,  without  too  much  forwardness, 
and  still  more  if  they  are  confirmed  upon  facts 
capable  of  corroboration,  they  become  entitled  to 
credit,  even  upon  circumstances  incapable  of  ex- 
trinsic confirmation.  The  Court,  then,  must 
weigh  the  depositions  in  this  cause  under  these 
considerations,  and  must  examine  how  far  they 
are  mutually  supported,  and  particularly  how  they 
are  corroborated  by  the  admissions  of  the  husband 
himself,  and  by  all  the  res  gesta. 

It  thus  becomes  necessary  to  travel  through  the 
facts  in  their  detail,  pursuing  the  order  in  which 
they  occurred,  and  the  outline  already  given. 

Soon  after  their  marriage  the  parties  visited 
Ireland,  came  back  to  England  the  latter  end  of 
the  same  year,  and  about  May  1813,  went  to  re- 
side at  Clonyn.  During  the  remainder  of  the  year 
there  were  occasional  quarrels,  but  no  acts  of  per- 
sonal violence,  so  far  as  appears  from  the  evidence. 
Mackenzie,  who  was  Lady  Westmeath's  own  maid, 
is  the  principal  witness  to  the  early  part  of  the 
history :  she  had  lived  in  the  father  s  (Lord  Salis- 
bury's) family  from  her  Ladyship's  childhood,  and 
accompanied  her  when  she  married :  she  was,  of 
course,  much  attached  to  her  mistress,  and  has  a 
strong  bias  in  her  favour ;  but  she  gives  her  evi- 
dence with  considerable  fairness,  and  is  corrobo- 
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1827.       rated  and  confirmed  in  most  of  what  she  states. 

^1^^^       She  gives  the  following  accomit  of  the  earlier  part 

HiLABT      of  the  cohabitation : — "About  twenty-six  years  ago 

sasMils.     **  she  went  to  live  in  Lord  Salisbury's  family,  and 

wcmtTATii    "  Jived  there  till   Lady  WestmeaUi  married,  in 

V.         "  1812,  when  she  went  to  live  with  her  as  her  maid. 

''In  1814  deponent  married;  then  became  the 

"  housekeeper  at  Clonyn ;  and  so  continued  till 

r**    ^:  *'  1819,  when  she  and  her  husband,  who  was  also 

''  in  Lord  Westmeath's  service,  were  dismissed  by 
*^  bis  Lordship.  In  1812,  and  beginning  of  1813, 
**  the  parties  resided  partly  at  Black  Rock,  near 
"  Dublin  ;  partly  at  Hatfield.  In  May,  1813,  they 
'  *^  went  to  reside  at  Clonyn,  and  continued  there 

"  till  September,  1815,  when  they  came  to  Eng- 
,  "  land,  in  their  way  to  Paris,  leaving  deponent  at 

"  Clonyn  with  the  child  under  her  care.  At  Black 
"  Rock  and  Hatfield  she  observed  Lady  West- 
''  meath  at  times  apparently  unhappy,  but  she 
"  witnessed  no  quarrel,  and  heard  no  improper 
"  language  by  Lord  Westmeath.  Observing  that 
'•  Lady  Westmeath  continued  unhappy,  deponent 
"  took  an  opportunity  of  speaking  of  it  to  her 
**  Ladyship,  who  referred  it  to  the  behaviour  of 
"  Lord  Westmeath  to  her,  but  begged  the  depo- 
*'  nent  would  not  mention  it.  They  had  not  been 
'*  long  at  Clonyn,  when  money  for  housekeeping 
I  ,  "  was  not  to  be  had :  Lady  Westmeath  was  lite- 

"  rally  without  money  for  months  together.     She 
"  cannot  depose  that  Lord  Westmeath  positively 
j '  "  refused  to  let  her  have  it,  but  Lady  Westmeath 

' '  was  continually  fretting  about  it.  Deponent  has 
* '  heard  her  beg  him  to  let  her  have  some ;  and  say 
''  that  if  he  would  but  let  her  have  her  pin-money 
*'  she  should  not  be  so  distressed  as  she  then  was. 
"  When  tea  and  sugar,  and  such  articles,  were 


;!i 


SUPPLEMENT.  77 

'*  wanted  from  Dublin,  there  was  no  money  to       1827. 
'*  send  for  them,  and  Lady  Westmeath  has  gone     "X^^JJ^. 
'*  without  them :  she  lived  for  economy  whenever      'L'*'*^^ 

Term 

"  Lord  Westmeath  was  from  home  as  poor  as  any     sdseuira. 
''poor  person  could;  and  when  she  asked  his    wbT^ieath 
"  Lordship  for  money  he  abused  her ;  deponent   _     »• 
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**  has  heard  him.  On  such,  and  other  occasions, 
''  deponent  has  heard  him  call  her  a  damned  bitch, 
"  and  say  he  would  kick  her  to  hell."  These 
surely  are  words  of  menace.  *'  He  put  himself 
"  into  most  violent  passions ;  he  was  more  like  a 
"  madman  than  a  reasonable  being."  Here  is  tur- 
bulent passion,  not  under  his  own  controul !  "  De- 
"  ponent  never  knew  of  any  provocation  Lady 
'*  Westmeath  gave  him :  she  wished  for  a  quiet  life ; 
"  and  deponent  has  knovni  her  to  leave  the  room, 
"  to  avoid  any  thing  unpleasant,  when  he  was  in- 
*'  clined  to  quarrel.  Lady  Westmeath  is  a  quick- 
'^  tempered  woman,  and  when  irritated  would 
"  show  it :  but  she  was  never  inclined  to  quarrel, 
*'  and  never  began,  by  giving  any  provocation,  to 
**  deponent's  knowledge." 

She  then  mentions  **  her  misery  for  want  of  fuel, 
"  and  from  the  wretchedness  of  the  place ;  that  she 
"  bore  it  with  great  fortitude ;  "  adding,  "  that  if 
**  Lord  Westmeath  had  been  kind  to  her,  and 
**  whenever  he  was  good  tempered,  she  did  not 
**  care  what  she  put  up  with." 

Here,  then,  if  the  witness  be  credited,  is  harsh 
treatment,  unnecessary  privations,  words  not  only 
of  reproach,  but  of  menace :  while,  on  the  part  of 
the  wife,  there  is  forbearance — no  provocation. 
She  is  not  the  prior  Icedens,  but  shows  every  dispo- 
sition to  endure  her  privations  with  patience,  "  if 
"  his  Lordship  would  but  be  kind."  The  want  of 
money  will  however  be  found,   in   Lady  West- 
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**^'       meath's  apprehensioD  and  belief,   to  have  been 
.    J  AUHu.      conoected  with  another  very  galling  circumstance, 

I  t'm  "      which  will  presently  be  noticed. 

1  :  Id  shum.        That  there  were  quarrels  at  this  time,  and  that 

wuTMUTM   Lord  Westmeath  admitted  himself  to  be  the  ag- 
WvmuTH.  pressor,  and  the  person  to  blame  in  these  qnanels, 
H  is  confirmed  by  Mr.  Wood,  the  near  neighbour  of 

the  fomily  (Rossmead,  his  residence,  being  about 
1 1*    '  a  mile  and  a  half  from  Clonyn),  who  is  appealed 

to,  and  f^led  in  as  the  friend  and  intercessor  of 
Lord  Westmeath.  He  is  considered  as  his  friend 
throughout  the  transaction,  and  during  all  the  co- 
habitation of  these  parties,  or,  at  least,  he  ceased 
.  .  ~  only  to  be  so  just  at  its  very  conclusion.     He  com- 

mences, at  all  events,  as  the  friend  of  Lord  West- 
meath.   If  he  became  at  length  the  friend  and 
-;  '  protector  of  Lady  Westmeath,  what  is  the  infer- 

'   ,(j|  ence  ?     Why,  the  conduct  of  Wood  bears  testi- 

mony that  Lord  Westmeath  was  the  offending 
'        '  party.     It  is  true,  however,  that  at  the  time  of 

I  giving  his  evidence  Lord  Westmeath  was  impri- 

j    ■  soned  at  his  suit.     That  he  was  obliged  to  prose- 

.  cute  Lord  Westmeath  for  conduct,  the  particulars 

I  of  which  do  not  appear,  is  no  reason  why  his  tes- 

' ' '  timony  should  be  discredited  :  a  prosecutor's  own 

evidence  is  received  in  direct  proof  of  the  injury 
for  which  he  prosecutes.     Mr.  Wood  is  under  some 
I  ,  degree  of  bias,  and  is  to  be  listened  to  with  care, 

particularly  in  matters  of  mere  opinion ;  but  he  is 
!  I  credible  in  regard  to  the  facts  to  which  he  deposes, 

I '  and,  besides,  he  is  fully  corroborated. 

j    "  .    '  There  being,  then,  no  sufficient  ground  for  ob- 

■  I    .     .  jectioQ  to  this  gentleman's  testimony,  I  find  him 

stating,  "  that  he  was  from  time  to  time  called  mi 
"  by  Lord  Westmeath  to  interfere  on  his  behalf, 
"  aod  to  intercede  for  him,  and  to  prevail  on  her 
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*'  Ladyship   to    overlook  his  aggressions.    Lord       i®^- 
*'  Westmeath  uniformly  acknowledging  that  he      archks. 
"  had  misconducted  himself."     I  shall  haveocca-      "emT^ 
sion,  presently,  to  refer  to  Mr.  Wood's  evidence     w  seMioo. 
more  in  detail,  and  to  see  how  he  is  confirmed.       wmtmbatr 

Lord  Westmeath  being  sometimes  in  Dublin, 
during  the  year  1813,.  his  wife  wrote  to  him  con- 
stantly. Fourteen  of  her  letters  of  that  year  are 
exhibited ;  they  are  written  in  the  terms  and  tone 
of  an  affectionate  wife,  and  they  are  relied  upon 
as  a  disproof  of  the  facts  deposed  to.  To  me  they 
appear  in  no  degree  inconsistent  with  occasional 
quarrels,  and  fairly  to  bear  a  construction  very  dif- 
ferent from  that  which  has  been  attempted  to  be  put 
on  them,  and  not  discreditable  to  Lady  Westmeath. 
In  that  view,  they  would  tend  to  show  her  good 
sense  and  good  disposition  in  making  no  allusion 
to  those  occasional  acts  of  harshness ;  and  to 
evince  that  by  conciliating  conduct  she  hoped  to 
soften  the  violence  of  her  husband's  temper.  This 
rather  seems  the  true  view  of  them  when  connect- 
ed with  other  parts  of  the  case. 

The  transactions  of  the  early  part  of  the  following 
year,  1814,  become  more  material.  Besides  the  en- 
durance of  many  privations  during  the  severe  win- 
ter of  1813-14,  when  in  a  state  of  advanced  preg- 
nancy, an  act  of  personal  violence  occurs  which  is 
thus  deposed  to  by  Mackenzie  on  the  seventh  ar- 
"  tide : — ^About  a  month  before  Lady  Westmeath 's 
"  confinement.  Lord  Westmeath  called  deponent 
"up,  about  four  o'clock  one  morning,  to  go  to  Lady 
"  Westmeath ;  when  deponent  went.  Lady  West- 
**  meath  was  lying  in  bed,  and  Lord  Westmeath 
"  standing  by  in  his  dressing  gown :  deponent 
**  asked  Lady  Westmeath  if  she  was  taken  ill :  she 
*'  said.  No ;  but  that  Lord  Delvin  had  been  beat- 
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1827.  *'  ing  her,  and  had  kicked  her  in  the  side ;  and 
^,^.„„  '*  she  complained  of  being  in  pain  from  it.  Lord 
tLrm'^  "  Westmeath  then  said,  Emily,  you  provoked  me 
sd  ScMM.  '<  to  do  it.  Lady  Westmeath  looked  at  him,  but 
Westmeath  "  ^^^^  nothing  to  him ;  but  askcd  deponent  why 
'•  "  she  had  come  ?  Deponent  said.  Lord  Delm 
*'  had  called  her.  Lady  Westmeath  said,  she 
*'  might  go  to  her  own  room  again.  Lord  West- 
*'  meath  appeared  by  his  manner,  when  he  caUed 
"  her,  to  be  frightened."  An  admission  of  the 
truth  of  the  charge  is  here  then  necessarily  impUed 
from  his  obser\*ation,  ''  You  provoked  me  to 
do  it."  It  is  true  that,  when  he  has  done  it, 
he  himself  is  frightened,  and  calls  the  maid  ;  but 
he  in  effect  admits  that  her  statement  is  correct. 
How  ungovernable  must  be  the  passions  of  a  hus- 
band who,  scarcely  a  month  before  his  wife's  con- 
finement of  her  first  child,  can  be  hurried  away  to 
such  an  outrage :  it  requires  no  definition  of  cru- 
elty to  pronounce  this  to  be  an  act  of  aggravated 
cruelty.  "  You  provoked  me  to  doit:'*  no  provo- 
cation could  justify  or  palliate  it.  It  will  hereafter 
be  seeu  what  calls  forth  similar  inflictions  of  per- 
sonal violence,  when  witnesses  are  actually  pre- 
sent at  the  commencement  of  the  quarrel.  It  may 
also  be  proper  at  this  stage  to  enquire,  what  is 
suggested,  on  the  part  of  the  husband,  as  the  sort 
of  provocation  given  by  the  wife  to  excite  him  to 
ill-treat  her. 

It  appears  that,  before  the  marriage.  Lord 
Westmeath  had  two  natural  children.  This  was 
not,  at  that  period,  communicated  to  his  intended 
wife,  as  in  candour  as  well  as  in  prudence  it  ought 
to  have  been.  He  did  worse  than  entirely  conceal 
it ;  for  that  might  have  been  imputed  to  a  feeling 
of  delicacy  :  he  communicated  one  half  of  it ;  he 
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desired  her  brother,  then  Lord  Cranbome,  to  men- 
tion it  to  her,  that  he  had  a  natural  child ;  not  in- 
forming even  him  that  he  had  two.  The  wife, 
however,  afterwards  discovered  the  fact.  This 
showed  contrivance  and  deception,  as  well  as  con- 
cealment; and  he  asserts,  that  she  was  constantly 
reproaching  him  because  he  had  two  natural  chil- 
dren, instead  of  one  only.  This  assertion,  again,  is 
only  half  the  truth ;  or,  rather,  it  is  much  less 
than  half  the  truth.  She  complained,  that  he  had 
one  of  those  children  whilst  paying  his  addresses 
to  her ;  she  complained,  that  he  had  kept  up  a 
clandestine  communication  with  this  woman  (a 
married  woman)  and  her  children,  even  after  his 
marriage ;  she  complained,  that  a  considerable  part 
of  his  income,  instead  of  being  employed  on  its 
legitimate  objects,  namely,  to  provide  for  the 
comfort  of  his  pregnant  wife  during  the  severe 
winter,  was  diverted,  in  an  unreasonable  degree,  to 
the  support  of  this  woman  and  her  children.  What 
could  be  more  galling  and  even  heart-breaking  to 
an  attached  wife,  than  the  belief,  or  even  suspicion, 
that  such  was  the  case  ? 

Mackenzie,  to  the  eleventh  interrogatory,  an- 
swers; "  Lady  Westmeath  did  sometimes  talk 
**  to  the  respondent  about  these  two  illegitimate 
"  children,  unburdening  her  mind ;  for  she  was 
"  very  unhappy  about  them  and  their  mother." 
Lord  Salisbury,  to  the  tenth  interrogatory,  says ; 
**  Lady  Westmeath  has  used  very  strong  language 
"  in  speaking  of  Lord  Westmeath,  in  consequence 
"  of  the  deception  practised  upon  her  by  him, 
'*  in  having  concealed  a  part  of  the  truth  from 
her ;  and  her  belief  that  further  deception,  re- 
specting the  mother  of  these  children  and  his 
"  Lordship's  connection  with  her,  was  still  prac- 
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"  lised."  To  remonstrate  on  this  supposed  viola- 
tion of  her  husband's  duties  was  natural,  and 
HiL««T  was  justifiable.  The  evidence  sufficiently  proves, 
I  SfMiim.  indeed  Lord  Westmeath's  own  letters  show,  that 
she  had  some  foundation  at  least  to  make  remon- 
strances, without  any  very  ^eat  proneness  to 
jealousy. 

:  I  The  temper  of  this  Lady  is  suggested  to  be 

fji    ;■  I  extremely  violent;    and    it  should   seem   that, 

'■  when  irritated,  she  could  express  herself   with 

warmth,  and  even  bitterness  and  acrimony,  for 

she  was  not  insensible  to  injuries  and  to  insults ; 

|.      '  but  she  had  considerable  self-command,  and  her 

natural  temper  and  disposition  are  described  as 

being  good:  so  say  those  who  know  her  best, 

and  upon  interrogatories  put  to  them  by  L<Hd 

:;  Westmeath. 

■  1^21  Lord  Salisbury,   to  the  seventh  interrogatory, 

replies,  "  Lady  Westmeath  is  of  an  amiable  and 

"  easy  temper ;  under  circumstances  of  serious 

I  "  provocation  ^e  manifests  great  warmth,  even 

I    '  "to  violence  of   temper;    but  not  otherwise." 

•    .  So  Mr.  Sheldon,  to  thefifth  interrogatory;  "Lady 

'         ,  "  Westmeath  is  not,  to  the  respondent's  know- 

'  '      :  "  ledge  or  belief,  a  woman  of  a  most  violent  and 

"  ungovernable  temper;  she  is  warm-tempered,  but 

:  ■  "  not  an  ill-tempered  warmth;  she  is  a  woman  of 

\  .   :  ■  ,  "  a  very  ardent  and  anxious,  but  affectionate  dispo- 

■".      ■  "  sition,  capable  of  being  irritated  by  ill-usage; 

\\'  ■   .'■  "  she  is  naturally  of  a  most  amiable  disposition ; 

I ' ' ;  .    '  "  she  has,  in  the  deponent's  presence,  reproached 

i   ' '  .  "  Lord  Westmeath  with  considerate  acrimony, 

'  I    '     -f  "  but  it  was  done  with  more  of  dignity  than  vio- 

"  lence ;  though   the   respondent   has   seen  her 

"  evince  considerable  irritation  towards  her  bus- 

"  band,  not  unprovoked,  as  be  beliaivs." 
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The  Rev.  William  Stephens,  Lord  Westmeath*s 
agent,  gives  nearly  the  same  description  of  her 
temper,  in  answer  to  the  seventh  interrogatory  : 
**  He  has  seen  violence  of  temper  displayed  by 
**  Lady  Westmeath  on  the  occasion  of  her  com- 
*'  plaints  against  Lord  Westmeath,  under  her 
'*  sense  of  his  ill-treatment ;  he  has  heard  her 
*'  express  herself  in  strong  terms  of  contempt  of 
"  what  had  been,  to  respondent's  knowledge.  Lord 
"  Westmeath's  conduct,  and  which  could  not  but 
"  excite  the  feeling  in  her  mind." 

It  may  be  gathered  from  the  general  result  of 
the  evidence,  and  of  the  facts,  that  these  several 
accounts  are  not  an  unfair  representation  of  Lady 
Westmeath's  character  and  tone  of  mind.  I  shall 
not  state  the  opinion  of  the  servants,  but  their  con- 
duct speaks  to  the  same  effect.  They  live  long 
with  her,  and  are  attached  to  her.  Her  own 
maids,  three  in  succession,  live  with  her  till  they 
marry,  nearly  three  years  each.  I  see  nothing 
of  a  fretful,  peevish,  and  worrying  temper  in 
her  letters,  still  less  of  a  perverse  and  mali- 
cious disposition,  that  took  delight  in  irritating 
and  provoking  a  husband  without  cause.  Be- 
haviour which  wounded  her  mind  in  its  tender- 
est  and  best  feelings  —  in  her  affections  as  a 
wife — in  her  fondness  as  a  mother — afflicted  her 
acutely  ;  and  she  had  spirit  to  remonstrate  upon 
mal- treatment,  and,  when  it  was  aggravated 
by  repetition,  she  had  firmness  and  resolution 
to  insist  upon  redress  and  protection :  but  in  all 
these  letters,  in  1813,  and  the  beginning  of  1814, 
(and  the  fact  is  particularly  deserving  of  my  at- 
tention), there  is  no  reference  to  complaints  or 
quarrels,  no  spiteful  allusion  to  the  subjects  even 
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that  hurt   her  most — to  this  woman  and  her 
children. 

I  will  proceed,  then,  to  the  charge  in  the 
eighth  article,  of  ill-treatmeot  during  her  con- 
finement, in  May  1814.    This  is  not  deposed  to 
by  Maclceozie ;  it  probably  passed  only  betweoi 
\  the  parties  themselves ;  and  in  contradiction  to 

.|i    H  !  it,  or  at  least  its  probability,  are  produced  Dr. 

, ''  Barlow,  the  accoucheur,  the  nurse,  and  one  of 

the  servants  (the  cook)  at  Clonyn.  They  can  only 
*  speak  negatively,  "that  noihiog  of  the  soft  passed 

,      ■  "to  their  knowledge  ;"  but  they  also  say  affirma- 

,  *      ■  tively,  "  that  Lord  Westmeath  was  a  most  atten- 

'  <'  tive,  tender  husband,  and  that  they  seemed  the 

"happiestcouplethatcouldbeimagined."  Atsuch 
:■  *    !  a  time,  if  ever,  at  the  birth  of  a  first  child,  there 

:   I  ,ih  would  be  a  mutual  kindness,  and  the  fondest  af- 

'1  fection.      But  what   in  reality    did   take  place 

I       ■*    '  during  even  this  very  period !  — The  very  con- 

I  duct  imputed.      Direct  evidence  could  not  be 

I    *.  expected,  but  it  is  proved  by  the  subsequent  ad- 

,  mission  of  Lord  Westmeath,   confirmed  by  his 

I,    .'  own   letters.      In   1815,   Lady  Westmeath  dis- 

tinctly accused  her  husband  of  these  facts,  and 
he  as  distinctly  admitted  them. 

Mr.  Wood,  to  the  twelfth  article,  deposes : 
"  He  remembers,  in  particular,  she  gave  an  ac- 
"  count,  that  about  a  fortnight  after  she  was 
"  brought  to  bed,  he  had  threatened  to  disinherit 
"  her  child,  and  to  settle  his  fortune  upon  his 
"  brother  by  the  half-blood ;  his  discontent  and 
"  anger  at  her  not  suckling  her  child,  and  his  un- 
"  kindness,  violence,  and  cruelty  to  her." — "  Dur- 
"  ing  this  time  Lord  WestmeaUi  was  walking  up 
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'*  annoyed  by  the  recital,  striking  his  head  occa-  archm. 
"  sionally,  but  he  acknowledged  distinctly  the  tVem/ 
"  truth  of  all  she  said."  id8«i^. 

But  that  Lord  Westmeath  made  such  an  ad-  wbstmbath 
mission  does  not  depend  upon  either  the  credit  or  ^ggTiiAXH. 
the  recollection  of  Mr.  Wood ;  it  results  from  his 
own  letters.  In  letter  No.  30,  Lady  Westmeath 
thus  writes  to  Lord  Westmeath,  in  September 
1817 :  "  When  my  child  was  twelve  hours  in  the 
"  world,  you  told  me,  '  you  would  be  damned  if 
"  you  gave  twenty-five  guineas  a  year  to  a  bitch 
"  of  a  nurse.  Why  the  devil  could  I  not  nurse 
**  her  myself?'  though  the  doctor  told  you  I  was 
*'  unable.  Three  weeks  after,  the  child  was  to 
"  be  disinherited,  and  settle  every  thing  upon 
•'  Thomas ;  you  took  possession  of  my  pin-money ; 
'*  would  turn  me  out  of  doors  if  I  dared  to  insist 
*'  upon  having  it." 

Lord  Westmeath's  letter.  No.  5,  is  in  answer : — 
"  Then  was  the  folly  of  my  saying  I  would  dis- 
"  inherit  Rosa.  You  can  call  it  by  any  other 
"  name,  though  I  was  a  brute  to  say  it.  Then 
'^  there  was  my  saying,  in  passion,  I  would  turn 
"  you  out  of  doors.  If  I  was  to  qualify  the  bruta- 
'*  lity  of  such  expressions,  I  should  not  be  sensible 
"  of  the  light  in  which  I  cannot  deny  they  deserve 
"  to  be  seen." 

To  what  does  this  answer  amount  ?  He  admits 
the  fact ;  he  does  not  deny  the  time  at  which  it 
took  place ;  he  himself  denominates  it  an  act  of 
brutality.  The  ignorance  of  this  event  by  Dr. 
Barlow,  by  the  nurse,  and  still  more  by  Mackenzie, 
only  shows  Lady  Westmeath's  forbearance,  and  her 
wish  to  bear  her  wrongs  secretly  and  in  silence. 
But  here  again,  how  ungovernable  must  have  been 
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1B27.       the  temper  of  that  husband  who,  at  such  a  time, 
AicHM.      would  resort  to  such  heart-breaking  menaces. 
^■V  Duringthesubsequentpart  oftheyearI814,acts 

u  saui^  of  violence,  deposed  to  by  Mackenzie,  are  neces- 
WMTMBitii  B^^  ^0  ^^  Stated.  She  thus  deposes,  on  the  ninth 
Wmtnuth  ^^^  tenth  artielea.  After  relating  that  the  parties 
went  to  Dublin  after  the  confinement ;  that  they 
staid  at  Leinster  House,  his  Grace  being  absent; 
that  they  went  out  one  day  to  dine  at  the  house 
of  the  late  Lord  Westmeath  in  the  same  street; 
that  she  was  present  when  Lord  Westmeath  re- 
turned, and  ordered  his  wife's  clothes  to  be  packed 
up,  saying,  that  horses  would  be  at  the  door  early 
the  next  morning  to  quit  Dublin;  that  when  they 
came  home  in  the  evening  she  saw  that  there  had 
been  something  amiss;  she  proceeds: — "At  an 
"  early  hour  in  the  morning  Lord  Westmeath  came 
"  to  her  and  called  her  up."  in  the  meantime  Lady 
Westmeath  had  fastened  her  own  door,  "  Lord 
"  Westmeathstoodat  itforas  much  as  an  hour  and 
"  a  half:  he  called  to  Lady  Westmeath  to  let  him 
"  in,  and  promised  he  would  not  beat  her  any 
"  more.  At  last  she  did  open  the  door,  and  he 
"  went  into  his  own  room.  In  a  little  time  depo- 
"  nent  heard  Lady  Westmeath  scream  out '  Mur- 
"  der,'  upon  which  deponent  went  into  their  room; 
"  they  were  both  out  of  bed,  and  just  as  deponent 
"  went  in  he  was  about  to  strike  her  Ladyship. 
'*  Deponent  stepped  in,  and  saved  her  for  that 
"  time.  Deponent  said,  '  words  were  bad  enough 
"  without  blows  ;*  but  he  was  swearing  at  and 
"  abusing  Lady  Westmeath,  and  talking  so  fast 
"  deponent  could  not  well  know  what  he  said. 
"  Lady  Westmeath  then  said  '  he  had  been  beating 
"her  again;*  he  did  not  deny  it:  she  mentioned 
"  where  he  bad  struck  her:  deponent  succeeded 
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'*  at  length  in  quieting  him ;  prevailed  on  them  to       ^^"^T- 
"  go  to  bed,  and  left  them."  arches. 

To  the  tenth  article  she  deposes: — "  On  the  t'«ii^ 
"  following  morning  Lord  Westmeath  went  to  get  »d  saMion. 
**  some  lotion,  and  for  several  days  it  was  applied,  wbstmrath 
"  two  or  three  times  a  day,  by  deponent,  to  a 
'*  severe  bruise,  where  Lady  Westmeath  said  be- 
'*  fore,  that  he  had  struck  her  on  the  breast.  It 
"  was  a  very  serious  bruise,  at  first  black,  after  a 
'^  time  all  kind  of  colours.  She  remembers  mak- 
**  ing  a  thick  handkerchief  to  hide  it,  when  they 
"  were  going  to  the  Duke  of  Leinster's  country 
**  house.  Lady  Westmeath  was  for  some  time  in 
<<  great  alarm,  fearing  it  would  end  in  a  cancer; 
**  and  the  blow  was  enough  to  excite  such 
"  an  apprehension."  These  facts  require  no 
comment,  and  can  receive  no  exaggeration  nor 
aggravation.  Here  is  beating,  and  beating  a 
second  time,  in  breach  of  a  recent  promise ;  and 
here  is  personal  '*  violence,"  of  that  sort,  as  not 
merely  to  hurt  and  injure  the  person,  but  to  en- 
danger health,  and  even  life.  Lord  Westmeath's 
answers  to  some  of  these  articles  are  not  im- 
material. The  Court  would  willingly  suppose 
that,  in  respect  to  some  of  his  answers,  his  mind 
was  so  obscured  by  fury  and  rage,  that  he  did  not 
accurately  remember  all  the  circumstances;  he 
admits,  in  the  seventh  article,  '^  that  on  one  oc- 
**  casion  he  had  slightly  slapped  his  wife's  face  :" 
that  article  is  confined  to  a  transaction  before  her 
confinement,  and  he  may  understand  the  answer 
to  be  limited  to  facts  prior  to  that  period  ;  but  how 
does  he  answer  to  the  substantive  acts  of  violence, 
particularly  to  those  laid  in  the  ninth  and  tenth  ar- 
ticles, when  Lady  Westmeath  screamed  out 
''  Murder,"  and  brought  back  Mackenzie  a  second 
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1827.  time  to  her  assistance,  and  when  the  serere  blow 

j^,cHE«.  o^  ^^^  breast  had  been  given  ?  The  ninth  article 

Term  ^  pleads  the  first  beating ;  and  then  goes  on,  "  that 

3dScsu^.  **  shortly  after  Lord  Delvin  again  quarrelled  with 

westmcatb  '*  ^^  ^^^»  ^^^d  most  violent  language  to  her,  and 
''  attempted  to  smother  her  with  the  pillows ;  that 
'*  she  screamed  out  for  help,  and  her  cries  brought 
''  Sarah  Mackenzie  again  to  her  assistance.'' 
Mackenzie,  as  already  shown,  speaks  to  hearing 
the  cry  of  **  Murder,"  to  going  to  Lady  West- 
meath's  assistance,  and  to  the  other  circumstances, 
stated  above  from  her  deposition,  but  she  can 
say  nothing  respecting  the  use  of  the  pillows. 
How,  then,  does  Lord  Westmeath  palliater  this  in 
his  own  answers  ?  **  That  Lady  Westmeath  hav- 
**  ing  used  insulting  conduct  and  behaviour  to- 
''  wards  him  immediately  on  retiring  to  bed,  he 
**  admits  that,  in  his  anger,  on  the  impulse  of  his 
"  wounded  feelings,  and  not  with  an  intention  of 
''  injuring  her,  he  did  for  a  moment,  but  without 
''  violence,  place  a  pillow  over  the  face  of  his  said 
'*  wife,  but  instantly  took  it  away." 

To  the  tenth  article  he  says,  ''  that  Lady  West- 
''  meath  having  complained  that  he  had  hurt  her 
''  neck,  he  did  apply  to  Mr.  Crampton,  a  surgeon; 
**  and  admits,  that  in  order  to  conceal  from  Mr. 
''  Crampton  the  manner  in  which  she  had  received 
**  the  imagined  injury,  he  did,  at  the  suggestion 
*'  of  his  wife,  tell  Mr.  Crampton  she  had  fallen 
''  against  an  imperial,  or  table.  He  admits  that 
'*  Mr.  Crampton  prescribed  a  lotion  to  be  used." 

Here  then  is  a  confession  of  personal  violence  in 
return  for  words ;  of  personal  violence  of  an  extra- 
ordinary sort ;  *  in  his  anger,'  putting  a  pillow  over 
her  face — the  effects  are  such  as  to  require  medical 
aid — the  blow  is  so  severe  as  to  bear  the  appear- 
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ance  of  a  fall  against  an  imperial.  If  the  false 
representation  of  the  source  of  the  injury  was  the 
suggestion  of  the  wife,  it  only  serves  to  evince  the 
great  forgivingness  of  her  disposition,  her  long 
forbearance,  and  her  desire  not  to  expose  her 
husband. 

These  answers  go  far  to  corroborate  and  give 
credit  to  the  evidence  of  Mackenzie.  That  witness, 
on  the  eleventh  article,  states,  that  they  went  for 
a  few  nights  to  the  Duke  of  Leinster's  country 
house  at  Carton;  and  then  goes  on,  ''In  the 
**  course  bf  the  night,  or  early  in  the  morning,  de^ 
"  ponent  was  awoke  by  Lady  Westmeath's  running 
'*  into  her  room,  followed  by  Lord  Westmeath ;  she 
**  was  flying  from  him,  and  he  was  coming  after  her 
''  to  take  her  back  to  her  own  bed ;  she  said  she 
**  would  not  return ;  she  told  deponent,  '  that  he 
^*  had  been  beating  her;'  he  desired  her  to  come 
''  back ;  she  said  *  she  was  afraid ;'  he  continued, 
"  first  ordering,  and  then  begging,  her  to  return; 
''  and  saying,  '  that  the  servants  would  hear  them, 
''  and  that  he  would  not  touch  her  again,  if  she 
"  would  come  back/  Lady  Westmeath  was  ap- 
"  parently  very  much  frightened  at  first.  At 
**  length  she  consented  to  return;  they  went  back, 
''  and  deponent  with  them.  The  water  jug  had 
''  plainly  been  emptied  in  the  fire,  which  had 
*'  been  so  put  out ;  the  bed  was  in  confusion ;  the 
''  clothes  all  pulled  off  and  lying  on  the  floor : 
''  deponent  put  that  to  rights  for  them,  and  then 
"  left  them."  These  repeated  acts  of  furious  vio- 
lence prove  the  character  of  his  temper,  on  the 
point  already  noticed. 

This  concludes  the  transactions  of  1814,  and  the 
confirmation  of  this  witness  will  appear  in  the  se- 
quel.   Lady  Westmeath's  letters  in  the  remaining 
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I  ies7.       partof  this  year,  1814,  are  not  very  material :  odIj 

I  Ancm.      ^^  *"*  exhibited,  couched  in  the  ordinary  style 

HtLART      of  a  wife  to  a  husband,  though,  even  here,  the 

!  usniiM.     letter  of  the  14th  of  August,  shows  there  had 

!  been  disagreements ;  for  she  says,  "  you  know 

«■  "  very  well,  when  we  are  friends,  I  never  neglect 

,     .  »"<»*«.  «,  ,,|pj^jjj|g  jQ  y(,^ , "  agreeing,  therefore,  with  Mac- 

\  kenzie  and  Wood,  that  at  all  times  they  had  not 

•  :  been  friends. 

Under  these  injuries,  personal  and  mental,  that 
Lady  Westmeath's  health  should  have  suffered,  is 
not  extraordinary ;  it  is  difficult  to  show'Uie  cause 
of  ill  health  ;  it  certaioly  does  not  follow  that  be- 
,  cause  pott  hoc,  therefore  pnpUr  hac ;   but  here  is 

the  fact,  that  her  health  was  affected,  and  that 
,  she  went  to  Dublin,  in  1815,  for  medical  advice^ 

and  was  there  under  the  care  of  three  medical  gen- 
S\i  tlemen      It  is  not  probable,  with  her  desire  for 

secrecy,  that  she  should  communicate  the  cause  of 
her  illuess,  even  to  her  medical  attendants,  and 
in  writing  to  her  husband  whilst  she  was  upon 
terms  with  him,  and  when  both  were  cool  and  f^>art, 
it  would  have  been  ungenerous,  as  well  as  impru- 
dent, to  have  referred  her  indisposition  to  his  treat- 
ment. Making  light  of  her  illness,  and  saying, 
"  there  was  not  much  the  matter  with  her,"  will 
-  ,  bear  an  interpretation  creditable  to  her  judgment 

and  forbearance;  but  the  evidence  of  Lord  West- 
meath's friend,  Mr.  Wood,  unless  all  credence  is 
denied  to  it,  gives  a  different  account  of  her  state 
of  health. 

During  1815,  the  same  species  of  differences 
seem  to  have  continued,  and  she  began  at  length 
to  entertain  serious  thoughts  of  a  separation.  In 
her  letters  of  April,  1815,  there  are  these  passages: 
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— No.  21  is  dated  April  3,  1815;  and  it  appears  I827. 
from  it  that  they  had  not  been  friends,  and  that  Tl^i^ 
some  discussion  respecting  the  woman  and  her      Hilary 

Term 

children  had  taken  place :  it  however  begins  kind-    sd  setuo'n. 

ly — "  I  do  not  know,  my  dear  friend,"  and  after-   ^eT^ath 

wards  proceeds :  '*  So  much  the  better  if  you  have  ^^„^-, 

"  not  received  my  last,  it  would  not  have  given 

*'  you  pleasure.     I  hope  to  hear  from  you  to-mor- 

"  row,  that  you  are  in  good  health,  and  that  the 

*'  detestable  subject  will  be  at  an  end  between  us 

"  until  your  return.    It  will  depend  entirely  upon 

"  yourself  whether  we  are  for  the  future  to  live 

"  peaceably  and  happy  together ;  and,  indeed,  if 

**  you  do  not  entirely  get  rid  of  the  whole  of  that 

**  infamous  gang,  your  good  sense  must  tell  you, 

*'  that  it  is  impossible  for  us  to  live  together  with- 

**  out  making  ourselves  miserable.     If  I  were  in- 

'*  different,  or  if  I  desired  that  you  should  have 

*'  your  objects  and  engagements  separately  from 

''  mine ;  I  should,  indeed,  be  more  of  a  Madame 

*'  Commode :  but  as  you  know  well  that  I  have  no 

"  other  object  in  the  world  than  you,  I  cannot  en- 

'*  dure  such  a  want  of  sincerity  towards  me.     I 

"  must  have  all  or  nothing.     You  know  my  opi- 

*'  nion  in  regard  to  your  conduct  before  marriage ; 

'*  and  God  knows  that  that  discovery  was  suffi- 

'*  ciently  afflicting  to  me,  without  having  further  to 

**  discover  all  that  has  since  passed  in  that  respect; 

'*  but  let  us  make  an  end  of  it: — you  have  been 

*'  the  dupe  of  two  wretches,  the  very  dregs  of 

''  mankind,"  [it  appears  that  the  woman  had  a 

husband],  "  and  you  and  I  have  very  nearly  be- 

"  come  the  victims  of  our  enemies,  high  and  low, 

**  and  this  ought  to  be  a  lesson  for  us  never  to 

**  disguise  any  thing."      She  then  goes  on  with 

affectionate  cordiality,  giving  an  account  of  herself 
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and  her  daughter,  expressing  anxiety  about  his 
health  and  safety,  and  adding,  ''If  any  thing 
''  should  happen  to  you,  recollect  that  Rosa  and 
**  myself  are  beggars.'*  Lord  Westmeath's  fether 
was  now  dead. 

'  In  the  letter,  dated  April  8,  1815,  there  is  the 
same  disposition  to  kindness ;  but  the  same  marks 
of  her  strong  sense  of  injustice  that  are  not  discre- 
ditable to  her.  An  intermediate  letter  had  passed, 
to  which  this  seems  to  be  the  answer. 

**  My  dear  friend.  Much  obliged  by  the  letter 
I  received  yesterday.  I  am  very  glad  that  you 
received  mine,  and  that  you  wish  to  live  peace- 
''  ably  together.  I  assure  you,  my  dear  friend, 
**  that  it  is  only  when  you  break  my  heart,  and 
"  mortify  me  to  the  quick,  that  I  have  any  inten- 
**  tion  of  abandoning  you ;  and  put  yourself  in  my 
^*  place,  is  it  not  enough  to  have  had  the  mortifi- 
**  cation  of  discovering  that  you  are,  by  no  means, 
"  what  I  believed  you  to  have  been  before  mar- 
''  riage,  without  having  to  blame  you  for  your 
"  conduct  after  it  ?"  The  remainder  of  the  letter 
is  civil. 

There  is  nothing  in  these  letters  inconsistent  with 
Lady  Westmeath's  case,  or  to  her  disadvantage, 
either  as  regards  her  temper,  understanding,  or 
right  feeling.  Her  resentment  is  expressed  as  an 
honourable  and  injured  wife  would  express  it;  she 
indulges  in  no  terms  of  violence  or  reproach,  and 
is  ready  to  forgive  if  the  injuries  cease,  and  are  not 
renewed.  She  does  not,  it  is  true,  advert  to  acts 
of  personal  violence ;  but,  to  a  woman  of  such  a 
mind  and  character,  personal  violence,  inflicted  in 
a  moment  of  passion  and  irritation,  would  be  easily 
overlooked,  forgiven,  and  almost  forgotten  as  soon 
as  suffered :  but  mental  injuries,  such,  to  use  her 
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own  expression^  **  as  broke  her  heart,  and  morti-       ib27. 
"  fied  her  to  the  quick,"  would  smk  deepest  in  her     "Xrchm. 
mind.    Notwithstanding  these  sentiments,  in  other      ^^^l^ 
parts  of  this  very  letter,  she  expresses  herself  in    sa  seMioo. 
terms  of  kindness,  conciliation,  and  friendship,  and 
appears  regardful  of  his  health  and  safety ;  so  that         »- 
her  writing  kindly  is  no  disproof  of  her  feeling  in- 
juries  keenly. 

In  September  in  thatyear,'1815,the  parties  were 
coming  over  to  England,  intending  to  proceed  to 
France,  accompanied  by  Miss  Wood,  the  daugh* 
ter  of  their  neighbour  and  friend  at  Rossmead. 
Before  they  left  Dublin,  a  discussion  respecting 
their  differences  took  place  at  the  Waterford  Hotel ; 
and  Mr.  Wood,  as  he  had  done  on  former  occa- 
sions, acted  as  mediator  between  them,  and  gives 
the  following  account  of  that  interview.    '^  In  Sep- 
"  tember,  1816,  deponent  went  to  Dublin,  a  visit 
"  to  the  Continent  being  contemplated  by  the  par- 
''  ties,  accompanied  by  deponent's  daughter.  Lord 
"  and  Lady  Westmeath  were  at  the  Waterford 
''  Hotel.    There  was  at  that  time  a  serious  misun- 
"  derstanding  between  them,   and  Lady  West- 
'^  meath  was  threatening  that  she  would  propeed 
*'  against  him,  and  apply  for  a  legal  separation. 
"  Lady  Westmeath  enumerated  various  instances 
**  of  grievous  ill-treatment  and  cruelty ;  the  prin- 
^'  cipal  features  were  some  particular  acts  of  vio- 
^*  lence.     He  remembers,  in  particular,  she  gave 
*^  an  account,  that  about  a  fortnight  after  she  was 
''  brought  to  bed,  he  had  threatened  to  disinherit 
her  child,  and  to  settle  his  fortune  upon  his  bro- 
ther by  the  half  blood ;  his  discontent  and  anger 
'*  at  her  not  suckling  her  child  ;  and  his  unkind- 
"  ness,  violence,  and  cruelty  to  her.    She  men- 
"  tioned  his  having  beaten  her  several  times ;  in 
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1827.  "  particular,  she  gave  an  account  of  a  violent  beat- 
'j[^^^^,  '*  ing  he  had  given  her  at  Leinster  House :  she 
Hilary      «  described  it  as  of  a  nature  that  she  was  severely 

Term 

idSeMioii.     '^  bruised,  and  that  she  carried  the  marks  for  a 

WErriiiATH    "  ^^^S  time,  and  that  he  himself  had  gone  the  next 

.1—-    "  morning  to  Surgeon  Grampton,  and  had  pro- 

*'  cured  a  lotion,  under  pretence  that  she  had 

''  fallen  against  an  imperial ;  that  the  marks  conti- 

,)     '  *'  nued  so  that  she  was  obliged  to  wear  something 

"  to  cover  them."  This  is  a  complete  corroboration 
of  Mackenzie.  ''  She  also  upbraided  him  with  not 
^'  having  made  the  promised  settlement  on  the  chil- 
^*  dren,as  he  had  pledged  himself  to  do  on  the  death 
' *  of  his  father.  During  this  time.  Lord  Westmeath 
* '  was  walking  up  and  down  the  room,  apparently 
''  a  good  deal  annoyed  by  the  recital,  striking  his 
^*  head  occasionally,  but  acknowledged  distinctly 
''  the  truth  of  all  she  said.  He  did  express  regret 
'*  and  contrition  for  his  conduct,  and  his  wish  to 
^*  make  her  amends :  and  he,  in  a  very  serious 
''  manner,  promised  that  he  would  fulfil  his  engage- 
''  ments  in  regard  to  the  settlements,  and  that  he 
"  would  never  repeat  his  ill-treatment  of  his  wife. 

I  **  Upon  this  a  reconciliation  took  place,  and  he  left 

•*  them  reconciled."  If  thenthe  witness  is  to  bebe- 
lieved,  and  I  have  already  said  I  see  no  reason  for  dis- 
believing him,  his  evidence  is  in  unison  with  Mac- 
kenzie's account ;  and,  what  is  more  decisive,  it  is 
confirmed  and  admitted,  not  only  by  Lord  West- 
meath*s  whole  conduct,  but  by  his  own  letters.  Here 
had  been  acts  of  cruelty  committed  sufficient  to  enti- 
tle her  to  a  separation,  if  then  demanded;  but  through 
the  kind  offices  of  Mr.  Wood,  from  afiection  for 
her  child,  and,  probably,  affection  for  her  hus- 
band not  extinguished,  she,  with  laudable  for- 
bearance, agreed  to  be  reconciled. 

Before  the  visit  to  France,  Lord  Westmeath 
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went  back  from  England  to  Ireland ;  and  during  his       1827. 
absence  Lady  Westmeath  constantly  wrote  to  him.      I^^^Jj^ 
There  are  six  or  seven  letters  written  durin&r  that      hh  ary 

Term 

short  period,  which  are  exhibited :  they  are  such    sd  st»n!m. 
as  a  reconciled  wife  would  prudently  and  properly   westmbath 
write  to  an  irritable  and  violent  husband :  they         «'• 
are  kind:  no  expression  of  reproach  occurs  in 
them ;  no  reference  to  what  had  passed  in  Ireland ; 
but   they  furnish,  in  my  judgment,  no  disproof 
whatever  (for  that  was  the  purpose  for  which  they 
were  used)  of  injuries  which  it  is  alleged  she  had 
before  suffered. 

In  December,  1815,  the  parties  proceeded  to 
France,  accompanied  by  Miss  Wood  and  Lady 
Westmeath's  own  maid,  Janet  Service,  a  Scotch 
girl,  hired  in  Ireland  in  the  early  part  of  1815. 
Mackenzie,  who  had  married  in  18)4  and  become 
housekeeper  at  Clonyn,  remained  there;  Lady 
Rosa,  the  child,  being  entrusted  to  her  care. 
The  parties  had  a  bad  passage  of  seventeen  hours 
from  Dover  to  Calais,  during  which  Lady  West- 
meath suffered  much  from  sea-sickness,  and  Lord 
Westmeath  was  kind  and  attentive  to  her.  It  is 
not  the  result  of  the  evidence  that  at  that  period, 
at  least  when  he  was  in  good  humour,  he  was  not 
kind,  nay,  that  he  was  not  extremely  attached  to 
her:  but  that  fact  only  serves  to  prove  more 
strongly  the  ungovernable  force  of  his  temper  and 
passion,  and  the  dangers  consequent  thereon.  An 
instance  occurred  almost  immediately.  On  their 
journey  to  Paris,  they  stopped  at  a  place  called 
Grandvilliers,  and  went  to  the  post-house :  whether 
there  was  a  better  inn,  at  which  Lord  Westmeath 
would  not  stop  because  too  much  was  asked  for 
the  apartments,  is  not  material ;   the  accommo- 
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1827.       dation  at  the  post-house  was  not  very  good ;  Lord 
j^^cuEB.     Westmeath  went  down  himself  to  procure  some 
Hilary      wood  for  the  fire ;  on  his  return,  the  door  being 
idseMbn.     fastened  (the  room  was  also  probably  a  bed- 
wmtmratii  room),  he  was  detained  a  short  time.     Whether 
v-^_^    any  thing  before  had  passed  to  put  him  out  of 
humour,  or  whether  the  detention  at  the  door,  or 
somethmg  said  upon  his  entrance,  provoked  him, 
need  not  be  inquired,  but  he  struck  his  wife  a 
violent  blow,  which  not  only  hurt  her,  but  se- 
riously endangered  her  person ;  for,  if  not  caught 
by  Miss  Wood,  she  would  have  fallen  upon  the 
fire-place,  in  a  manner  that  might  even  have  pro- 
duced fatal  consequences.    The  fact  is  proved 
by  the  concurrent  testimony  of  Miss  Wood  and 
the  maid-servant,  Janet  Service,  who  is  since 
married,  and  has  been  long  out  of  the  employ  of 
either  party. 

Miss  Wood  thus  deposes,  ''  She  was  standing 
**  by  the  fire,  but  was  not  looking  that  way  at 
^'  the  moment  when  Lord  Westmeath  came  into 
<<  the  room ;  her  attention  was  suddenly  roused 
*'  by  hearing  a  blow  given,  which,  though  she  did 
''  not  actually  see  struck,  was  most  certainly 
''  given  by  Lord  Westmeath,  and  at  the  moment 
''  when  he  struck  her  he  said,  '  Go  to  hell;  I 
''  wish  I  had  never  seen  you.'  Lady  Westmeath 
'<  staggered,  and  was  in  the  act  of  falling  back- 
**  wards,  when  deponent  caught  her ;  and,  she 
**  being  a  very  little  woman,  deponent  was  en- 
*'  abled  to  break  the  fall.  In  all  probability  she 
''  would  have  fallen  with  her  head  upon  the  dogs 
'^  on  the  fire-place ;  the  dogs  being  iron  frames 
''  on  which  the  logs  of  wood  are  laid :  Lord 
"  Westmeath  made  no  kind  of  effort  to  save  her." 
Janet  Service  thus  details  the  same  occurrence: 
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a,  or  just  following,  Lord       1827. 
.e  room.     Lady  Westmeath      j^j^ches\ 
jrd  Westmeath  entered,   *  Mv      Hilary 

£  Tern 

••*  estmeath,  what  a  place  is  this     sdseuion. 

ought  us  to  r   Whether  he  was 
%^  that,  or  what    other    cause,   de- 

^**  ows    not;    but,    going    up    to   her 

^  .  he  struck  her  a  violent  blow  which 

dve  knocked  her  down,  had  it  not  been 

»ss  Wood,  who  caught  her  falling,   and 

'  Oh !    Lord  Westmeath,  what  a  brute 

vu  are/      As  Lord  Westmeath  struck   her, 

J  said,  '  Go  to  hell :    I  wish  to  God  I  had 

never  seen  your  face.'     The  blow  for  a  time 

'  seemed  to  take  away  her  Ladyship's  breath ;  his 

*'  manner  was  very  violent  and  outrageous." 

This,  then,  is  an  act  of  personal  injury  amount- 
ing to  cruelty,  according  to  the  strictest  demands 
of  matrimonial  law,  and  proved  by  two  unim- 
peached  witnesses.  This  transaction  is  the  more 
important,  because  the  Court  sees  the  cause  and 
and  the  commencement  of  it.  A  wife,  fatigued, 
coming  in  the  evening  to  a  French  post-house, 
for  so  excuseable  an  observation  on  the  badness 
of  the  accommodation,  and  with  no  other  provoca- 
tion, is  immediately  treated  in  the  manner  just 
related  from  the  evidence  of  the  two  witnesses. 
It  serves  to  illustrate  what  was  the  sort  of  pro- 
vocation he  might  have  received,  which  pro- 
duced those  nocturnal  violences  in  Ireland,  when 
unrestrained  by  the  presence  of  third  persons, 
and  when  his  only  excuse  is,  "  You  provoked  me 
to  do  it."  It  evinces  a  temperjthat  inflames  by  the 
slightest  spark,  or  rather  that,  by  a  mere  jar,  ex- 
plodes with  these  dangerous  effects.  It  is  the 
duty  of  the  Court,  when  it  considers  other  acts, 
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1^7.  to  bear  in  mind  the  species  of  temper  which  rules 
AicHEs  the  person,  who  now  demands  to  have  his  wife 
'tekm^  again  placed  under  his  marital  authcmty. 
sd  se»ae^.  Thc  parties  proceeded  to  Paris.  Lady  West- 
weitmkath  nieath  was  at  first  unwell ;  she  afterwards  became 
better,  and  was  able  to  partake  of  the  society 
and  amusement  of  the  place ;  but  the  same  wit- 
nesses prove  that  there  was  the  same  general 
treatment :  Lord  Westmeath  was  frequently 
speaking  in  a  loud  angry  tone,  generally  in 
French,  so  that  Janet  Service  could  not  under- 
stand what  he  said,  and  Lady  Westmeath  was 
frequently  in  tears.  Service  says,  '*  Though  she 
**  could  not  understand  his  language,  she  could 
''  not  mistake  his  manner ;  for  that  was  violent  and 
''  passionate,  and  frequently  very  unbecoming.'' 
Miss  Wood  thus  describes  his  conduct  daring 
their  residence  abroad : — She  does  not  know  that 
**  he  sought  occasions  of  quarrelling  with  his 
''wife;  but  the  slightest  occasion  excited  his 
**  temper,  which  appeared  to  be  ungovernable. 
**  She  did  not  observe  that  Lady  Westmeath  pro- 
''  vokedhim,  either  intentionally  or  incautiously; 
''  she  conducted  herself  prudently  towards  him: 
^*  deponent  has  seen  her  angry,  but  then  it  was 
**  not  unprovoked,  and  she  uniformly  endeavoured 
"  to  hide  their  quarrels." 

What  their  common  acquaintance,  and  persons 
meeting  them  in  society  (Lord  Arthur  Hill  and 
Lady  Glengall)  might  observe,  is  of  little  weight 
It  is  much  to  be  feared  that  husband  and  wife, 
particularly  among  the  higher  ranks,  who,  from 
education  and  habit,  have  more  command  over 
their  external  behaviour,  often  appear  to  the 
world  to  be  mutually  civil  and  kind,  when  at 
home,  by  their  own  fire-side,  they  are  but  ill  at  ease 
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with  each  other ;  and  that  many  a  wife  is  often       1^27. 
obliged  to  wear  a  countenance  cheerful,  and  clad      arches. 
in  smiles,  who  carries  with  her  under  it  but  an      ^\^^y 

1  ERM| 

aching  heart.  w  sewioo. 


In  the  autumn  of  1816  the  parties  came  back 
to  England ;  went  over  to  Ireland  for  a  short 
time ;  and  then  returned  again  to  England.  At 
the  Pigeon-house,  when  they  intended  to  embark 
on  their  return,  there  occurred  a  scene  of  un- 
seemly conduct  and  opprobrious  language,  in  the 
presence  of  the  servants,  which,  though  not  at- 
tended with  personal  injury,  was  degrading,  and 
strongly  marked  violence  of  temper. 

Soon  after  their  arrival  in  England,  in  the  be- 
ginning of  1817,  an  application  was  made  to 
Lord  Salisbury  to  advance  Lord  Westmeath  part 
of  a  sum  of  money,  which  would  fall  to  Lady 
Westmeath  at  her  father's  death;  Lady  West- 
meath joined  in  this  request,  and  it  is  stated  that 
she  urged  the  compliance  with  it  on  the  ground 
of  Lord  Westmeath's  uniform  kindness.  This 
has  been  relied  on  as  falsifying  the  charge  of  ill- 
treatment  ;  it  does  not  weigh  much  with  me 
against  the  body  of  proof  adduced  in  support  of 
the  imputed  misconduct :  if  she,  in  kindness 
towards  her  husband,  or  in  some  degree  for  her 
own  convenience,  comfort,  and  peace,  joined  in 
the  application,  and  with  eai'nestness — it  is  not 
to  her  discredit :  if  she  alleged  his  uniform  kind- 
ness in  order  to  induce  Lord  Salisbury  to  qonsent 
to  the  advance  of  this  money,  the  evidence  satis- 
fies me  that  she  misrepresented  the  matter.  At 
this  period  the  parties  resided  in  Saville  Row, 
where  their  differences  and  unhappiness  still  at- 
tended them.    Weiherly,  the  housekeeper,  heard 
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1827.       "  Lord    Westmeath    violently   storming  at  her 
AicHEi.      "  Ladyship,  who,  as  it  seemed  to  her,  was  crying 
t'eV-*      "  ^^"y  ™"cti'"    Lady  Westmeath  at  length  ap- 
M  atukm.    plied  to  Mr.  Sheldon,    saying,   "  She  could  no 
wuTNEATH   "  longer  bear  it,"  and  a  deed  of  separation  was 
Wt»T«*tB    "*  preparation,  and  ^reed  to ;  Lord  Westmeath 
in  the  meantime  going  to  Ireland. 
^    '.']  Mr.  Sheldon  states;  "  Deponent  had  repeated 

^^  .  I  "  conferences  with  Lord  Westmeath  on  the  sub- 

"    I  "  ject.    It  was  agreed  that  a  deed  of  separation 

'  "  should  be  executed,  and  deponent  requested 

"  and  ui^ed  his  Lordship  to  employ  some  pro- 
"  fessional  gentleman  as  his  own  l^al  adviser; 
I   I  "  but  Lord  Westmeath  refused  to  do  so,  stating 

ij  "his  entire  confidence  in  deponent,  and  his  dis- 

f  "  inclination    that    the    matter    should    become 

i     ^'  "  known    to   other   persons.     Lord    Westmeath 

^^<  "  left  England,  for  Ireland,  in  the  autumn,  pro- 

' ,"]  "  mising  to  execute  the  deed  on  his  return.    His 

j:   .  "  Lordship  previously  expressed  great  reluctance 

"  to  execute  such  a  deed,  but  at  length  consented; 
*'  it  being  the  only  condition  on  which  Lady  West- 
"  meath  then  declined  to  persist  in  her  resolution 
.      ^M  "  to  seek  a  legal  separation  by  divorce.     Lord 

|i      H  "  Westmeath  distinctly  and  unequivocally  admit- 

"  ted  his  violent  misconduct  to,  and  ill-treatment 
"  of.  Lady  Westmeath ;  and  so  matters  stood  when 
"  his  Lordship  went  to  Ireland  in  the  autumn  of 
"  1817."  It  was  at  this  time  that  the  correspond- 
ence, to  which  1  am  now  going  to  advert,  took 
place. 

It  appears  that  Lord  Westmeath,  even  before  he 
left  England,   wrote  to    Lady   Westmeath,  eo- 
I    ^.  'j  deavouring  still  to  dissuade  her  from  the  separa- 

^HH  tion,  and  that  she  answered  his  letters  in  terms  of 

^^^H  civility,  but  justifying  the  measure  she  had  re- 
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solved  upon,  by  reference  to  the  treatment  she  had 
experienced.  Her  letter,  No.  30,  was  written  in 
the  latter  end  of  September,  1817,  and  addressed 
to  Lord  Westmeath,  at  Leamington ;  it  is  produced 
by  him,  and  is  an  important  document  in  illustra- 
tion  of  this  cause.  It  contains  an  enumeration  of 
the  injuries  of  which  she  then  complained,  and  was 
written,  not  for  the  purpose  of  reproaching  and 
worrying  him,  but  of  justifying  herself,  in  insisting 
at  that  time  on  a  separation,  to  which  he  had 
agreed,  but  from  which  he  was  now  endeavouring 
to  persuade  her  to  depart.  It  is  not  a  letter  writ- 
ten for  the  purpose  of  being  shown  to  third  parties, 
in  order  to  make  her  own  story  good ;  but  it  is  ad- 
dressed to  him  alone,  and  it  is  he  who  has  produced 
it  in  the  present  suit,  after  his  letter  in  reply  to  it 
had  been  exhibited  on  the  part  of  Lady  Westmeath. 
Her  letter,  and  his  answers,  are  keys  to  each  other. 
It  is  difficult  to  suppose  that  this  letter  would  con- 
tain a  misrepresentation  of  facts,  it  being  addressed 
to  the  very  .person  who  must  be  fully  aware  of  any 
falsehoods  inserted  in  it;  but  it  is  still  more  diffi- 
cult to  suppose,  if  it  did  contain  falsehoods,  that 
having  received  this  letter,  and  written  an  answer 
in  justification  of  himself,  in  extenuation  of  his 
misconduct,  and  with  a  wish  still  to  dissuade  her 
from  a  separation,  he  would  not  have  pointed  out 
any  circumstances  which  she  had  either  misap- 
prehended or  misrepresented  ;  he  would  naturally 
deny,  in  excuse  of  himself,  any  accusations  that 
were  totally  unfounded.  In  this  view,  it  is 
extremely  important  to  see  the  charges  she  makes 
against  him  in  this  letter  to  him  ;  and  the  answer 
which  he  gives,  in  defence  of  himself,  against  these 
charges.  Her  letter  contains  the  following  pas- 
sage:—  "Many  thanks  for  your  letter,  which  I 


1827. 

Archbs. 

Hilary 

Term, 

8d  Seiiion. 


Westmeath 

V. 

Westmeath. 


! 


.IDPPLEHENT. 


"  received  this  morning.  I  hope,  dear  Lord  W. 
'*  you  will  not  torment  yourself,  or  me,  any  more 
"  with  discussions  upon  the  painful  subject  of  the 
"  causes  of  our  unfortunate  dis^reement :  there 
"  is  nothing  more  to  be  said  upon  the  subject,  and 
"  all  the  fine  words,  '  refinement,  delicacy,  &c.  ne 
"  changent  rien  d  la  chose.  When  I  say  you  neg- 
"  lected  me,  I  ought  to  say  insulted  me  person- 
"  ally ;  and  now  you  are  trying  to  insult  my 
"  understanding  also.  You  stUl  attempt  to  prove 
"  that  *  you  had  not  even  persons  in  your  imagin- 
"  ation,  and  that  you  only  thought  of  me.*  I  will 
"  just  put  down  a  few  instances  of  your  attach- 
"  ment  to  me  and  forgetfulness  of  others.  You 
"  first  took  me  away  fi'om  all  my  friends ;  as  good 
"  as  shut  me  up  in  an  obscure  comer  of  the  world, 
"  without  horses,  or  servants  to  stir  out.  In  the 
"  bitter  winter  of  13  and  14,  I  was  in  a  room  not 
"  papered,  sashes  rotten ;  with  child,  and  very 
"  ill;  not  allowed  any  thing  but  green  wood  for 
"  firing,  because  turf  was  two  shillings  a  kish  in- 
"  stead  of  one.  When  my  child  was  twelve  hours 
"  in  the  world,  you  told  me  you  would  be  damned 

"  if  you  gave  twenty-five  guineas  a  year  to  a  b 

"  of  a  nurse ;  why  the  devil  could  not  I  nurse  her 
"  myself,  though  the  doctor  told  yon  I  was  unable. 
"  Three  weeks  after  the  child  was  to  be  disinherit- 
"  ed,  and  settle  every  thing  upon  Thomas.  Yon 
"  took  possession  of  my  pin-money;  would  turn 
"  me  out  of  doors  if  I  dared  to  insist  upon  having 
"  it.  You  beat  me ;  ydu  endeavoured  to  place 
"  (I  will  call  things  by  their  proper  names)  a 
"  pimp's  daughter  as  my  own  maid,  her  nephew, 
"  a  post-master;  and  all  this  time,  when  1  was 
"  undergoing  all  the  privations  I  mentioned  for 
*'  want  of  m<»icy,  you  could  find  money  for  a 
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prostitute  i  you  could  believe  her  word  when 
she  saddled  herself  and  her  children  upon  you, 
and  did  you  the  honour  to  tell  you  they  were 
yours.  You  dared  to  tell  me  that  you  had  in- 
jured her.  You  lived  three  years  with  me  in 
constant  deceit ;  at  last,  when  your  nurse's  im- 
pertinence made  it  impossible  to  conceal  the 
whole  any  longer,  you  made  an  agreement  with 
me,  and  bound  yourself  by  all  that  was  sacred 
that  there  should  be  an  end  of  the  business  upon 
conditions,  God  knows  to  that  woman's  advan- 
tage enough.  Last  year,  when  you  returned 
from  Spa,  you  began  again  and  broke  your  most 
solemn  word  of  honour ;  and  you  now  dare  to 
tell  me  that  you  never  thought  of  any  one 
but  me.  Lord  Westmeath,  I  assure  you  I  do 
not  wish  to  speak  harshly;  but  if  you  will 
persevere  in  asserting  things  that  you  know 
cannot  be  true,  I  must  state  facts  to  you.  As 
to  your  anxiety  to  make  up  with  me,  the  removal 
of  the  causes  of  disagreement  was  always  in 
your  power,  but  you  never  thought  of  that.  In 
short,  you  thought  (if  I  may  apply  the  example 
to  such  a  subject)  that  you  could  serve  two 
masters  ;  and  you  thought,  that  as  long  as  you 
condescended  to  tell  me  I  was  your  object,  it 
was  enough ;  I  was  to  be  satisfied  with  whatever 
you  thought  fit  to  do.  You  have  been  mistaken ; 
and  now,  according  to  your  disposition  in  every 
thing,  you  regret  what  you  have  yourself,  with 
your  eyes  wide  open,  thrown  from  you. 
•'  As  to  me,  I  freely  confess  that  when  Sheldon 
got  me  to  agree  to  coming  together  again,  I 
never  was  deceived  with  a  hope  of  its  ever  com- 
ing right  again ;  I  made  the  condition  of  those 
people  being  out  of  your  reach,  not  because  I 
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'  did  not  well  know  that  there  were  other  Frat^ 
*  Erwins  in  the  world ;  but  because  I  owed  it  to 
'  myself,  not  with  my  positive  knowledge  to 
'  allow  the  slightest  link  of  communication.  The 
'  thing  has  failed,  owing  to  the  impertinence  you 
'  have  yourself  taught  the  woman.  To  speak 
'  openly,  nothing  offends  me  more  now  than  your 
'  persevering  in  saying  you  all  along  only  thought 
'  of  me.     I  wish   Mr.  Stephens  to  understand 

fP   jj ■■  "  that  the  woman's  being  married" 

"  What  was  owing  to  myself  was,  that,  as  far  as 
"  possible,  the  thing  should  be  as  if  it  had  not  ex- 
"  isted ;  if  your  word  had  been  to  be  trusted  there 
'*  would  have  been  no  necessity  of  going  out  of 
"  the  country ;  but  remember  your  oath  to  me  and 
"  them,  and  then  ask  yourself  if  you  are  to  be 
"  trusted.  Frankly  speaking,  I  never  will  live 
"  with  a  man  as  his  wife,  who  thought  any  other 
"  woman  and  her  children  had  the  slightest  claim 
**  upon  him.  You  and  I  are  not  intended  for  each 
"  other,  and  cannot  understand  each  other.  Rosa 
"  is  very  well,  and  sends  her  love.  I  hope  Lea- 
"  mington  will  agree  with  you.  Yours,  in  haste, 
"  Emily." 

This  letter  is  certainly  written  in  a  tone  of 
strong  resentment ;  but,  with  her  view  of  the  in- 
juries she  had  suffered,  and  her  repeated  forgive- 
ness of  those  injuries,  it  does  not,  perhaps,  exceed 
what  a  wife  so  circumstanced,  and  adhering  to  her 
determination  of  a  separation,  was  justified  in 
stating  in  support  of  that  determination.  Her 
complaints  are  here  then  distincdy  enumerated  to 
him,  not  before  third  parties,  but  in  the  privacy 
of  a  letter.  How  does  he  answer?  By  denying 
any  of  the  facts?  No!  he  points  out  an  unfortunate 
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coincidence  in  one  or  two  circumstances  which,  he  ib27. 

says,  were  accidental  and  unconnected :  but  as  to  archm! 

the  rest  of  the  charges  there  is  no  contradiction ;  ^^^^^ 

all  is  acknowledgment,  self-abasement,  and  con-  «d  sessioo. 

tntion.  Westmeath 

The  first  letter  is  dated  Dublin,  October  5th,  ^„^*g^T„. 
and  contains  the  following  passages  :  ^^  My  dearest 
**  Emily. — Although  I  would  give  up  willingly  the 
**  mention  of  the  unfortunate  imhappy  state,  as  it  is 
"  disagreeable  to  you,  and  indeed  had  intended  it, 
yet  your  cold — worse  than  cold — ^your  freezing 
letters  go  the  length  of  incapacitating  me,  even, 
*'  for  any  part  of  the  business  I  came  about ;  I  can- 
**  not  raise  myself  from  the  paroxysms  of  anguish 
"  into  which  the  hell  of  the  style  of  your  letters  too 
*'  surely  acquaint  me  with,  that  I  only  live  in 

"  your  recollection  to  be  detested I  con- 

"  fess  to  you,  Emily,  that  when  I  look  back  on 
**  the  principal  part  of  my  conduct — that  it  was 
"  that  of  a  person  totally  unworthy  of  such  a  firiend. 

" my  only  hope  now,  in  this  life,  is  to  have 

**  some  of  your  regard,  and  to  show  you  that  I  am 
*'  full  of  remorse ;  but  under  your  contempt  and 
"  disregard  I  cannot  live ;  I  have,  miserable  and 
**  lost  man  that  I  am,  too  late,  the  belief  that  the 
*'  money  those  devils  have  been  supplied  with,  was 
'*  only  fuel  wherewith  to  torment  me  and  mine 
hereafter ;  but  that  is,  thank  Heaven,  at  an  end : 
I  trust  you  will  know  and  believe  it."  Towards 
the  conclusion,  he  says,  "  Poor  little  Rosa !  her 
*'  mother  deserved  to  have  had  a  husband  of  whom 
**  she  could  have  spoken  to  her,  as  I  fear  you  never 
**  can  of  me ;  but  it  is  bad  for  her,  poor  little  thing, 
**  that  the  best  she  can  know  of  her  unhappy  father 
is  not  to  have  known  him  at  all.  May  God  bless 
you,  and  comfort  you,  for  the  blast  I  have  made 
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"   t  f 

;  j;'.  18S7.       "  of  your  happisMS."    Id  this  letter,  iben,  he  ex- 

'!*  Akcniw.     presses  contritioD  and  deep  remorse;  but  makes 

[•  'L"-*"*      no  attempt  to  gainsay  the  truth  of  the  impatationa 

I  usmta^.     made  against  him  by  his  wife. 

■   :  -  wZniltrm       '^^^  letter,  dated  October  8th,  has  passages  of 

_    *■         the  same  tenor : — "  If  existence  has  charms  for 

t!  "  others,  there  is  nothii^for  me  but  drearmess. 

**    ''.'  "  Kiss  Rosa  for  her  unhappy  fether." 

^     ■■'.  The  letter,  dated  October  I3th,  comes  next. 

I '  ■  '<    !  '.*  My  dearest  dear  Emily,  I  am  distracted,  I  am 

'  ;    '  "  too  miserable  a  wretch  to  live  long ;  but,  before 

"  I  die,  I  hope  to  obtain  your  entire  foi^veness." 

He  then  enters  into  an  explanation  about  his  pro- 

'"  perty,  and  afterwards  proceeds: — "  As  to  my 

"  oath,  broken  as  you  say  it  is,  I  acknowledge  ac- 

"  tually  it  is ;  and,  as  I  tell  you,  I  feel  too  bitterly 

I       I  "  having  compelled  you,  my  dearest  and  best 

'    j^  I  "  friend— you  angel,  who  devoted  yourself  for  me 

'  '■■  f  •*  — to  think  so  ill  of  me  as  you  do,  to  loathe  me 

'      '  "as  you  do,  to  live  long.    My  state  is  absolutely 

<  "  intolerable,  and,  indeed,  I  do  irom  my  heart  ac- 

"  quit  you,  for  you  deserved  every  thing  the  very 

'  "  reverse  from  me ;  I  do  however  cling  still  to  the 

.         : :  "  hope,  that  when  I  am  gone  you  will  try  to  forget 

|-,         'i  "  your  wrongs  from  me,  and  endeavour  to  forgive 

;    i  -;  I  "  them  here.     I  have  not  now  an  object  on  earth, 

"  and  I  only  wish  and  pray  to  die."    The  rest  of 

this  long  letter  is  very  much  in  the  same  strain, 

and  of  the  same  character — all  humiliation,  sorrow 

and  self-reproach ;  but  he  ventures  upon  no  denial 

of  his  misconduct,  and  concludes ;—  "  Oh  pardon 

"  and  forgive  me,  Emily ;  what  a  comfort  it  would 

"  be  to  my  very  great  wretchedness,  to  think  that 

"  I  was  dear  to  you  in  any  degree."    Letter,  No.  5, 

has  no  date ;  but  by  the  answer  seems  to  have 

been  written  the  following  day.     Some  extracts 
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from  it  have  already  been  quoted,  acknowledging      iBW. 
specifically  his  unkindness  and  threats  during  her     XrchbT. 
lying-in  of  her  daughter.     There  are  also  these      "'*^^*^ 
passages: — "At  onetime  I  fully  determined  to    «ds«Mioo. 
"  go  with  the  child,  and  never  see  you  again : —  wktmbath 
"  at  another,  to  leave  every  thing  with  you,  but  ^^^^ 
**  go ; — at  a  third,  to  destroy  myself;  but  it  is  evi- 
**  dent  I  can  do  nothing/'    Further  on  he  says, 
* '  Let  pity  for  my  misfortunes  induce  you  to  relent, 
Emily :  if  I  was  not  a  worthy  object  for  your 
compassion  and  pardon  for  much  brutality  I  have 
^*  shown  you,  in  individual  instances,  I  probably 
'*  should  not  have  the  grace  to  ask  it/'     He  then, 
after  a  solemn  protestation,  says,  "  That,  however 
"  disinheriting  Rosa,  and  turning  you  out  of  the 
"  house,  as  it  was  threatened,  coupled,  as  I  truly 
*'  see,  in  your  mind  with  appearances  of  improper 
"  consideration  for  other  persons  than  you,  I  say, 
**  believe  me,  on  that  great  oath,  when  I  say,  they 
**  were  coincidences  of  chance,  and  produced  by 
'*  misfortune  to  undo  me." 

This  is  the  only  part  of  Lady  Westmeath's 
charges  which  he  endeavours  to  explain,  viz. : — 
that  he  did  not  employ  those  threats  for  the  sake 
of,  and  with  reference  to,  the  woman  and  children 
who  gave  his  wife  so  much  anxiety.  He  says, 
again,  in  disavowal  of  that  reference :  "  As  I  loathe 
"  the  unworthiness  which  would  make  the  princi- 
"  pal  and  foundation  of  all  your  charges  against  me, 
**  so  I  never  could  be  at  ease  in  my  mind  to  have  it 
"  fixed  upon  me.'*  This,  then,  is  the  only  part 
which  he  attempts  to  extenuate;  but  the  indi- 
vidual instances  of  much  brutality,  as  he  terms 
them,  and  which  Lady  Westmeath  had  enume- 
rated in  her  letter,  he  does  not  deny,  which  goes 
far  towards  a  full  admission  of  them. 
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Much  in  the  same  tone  and  feeling  are  the  two 
following  letters ;  but  they  were  not  receiTed  by 
Lady  Westmeath  till  after  the  fcMiner  letters  had 
had  their  effect  upon  her  heart,  and  she  had  consent- 
ed to  be  reconciled.  No.  6»  dated  October  19th, 
concludes  thus :  ^'  For  €rod*s  sake,  believe  me,  my 
««  dearest  Emily,  my  heart  is  worthy  of  your  for- 
'*  g^veness,  though  I  have  woundedyours  initsdis- 
' '  interestedness  deeply ;  pray  forgive  me,  and  let  me 
"  know  how  you  do.**  Letter,  No.  7,  is  dated  Dub- 
lin, Tuesday  morning,  and  in  it  he  says :  *'  Thank 
*^  Grod,  Emily,  I  did  not  conmiit  a  last  act  of  bruta- 
* '  lity  and  nmdness,  by  taking  her  (Lady  Rosa)  from 
**  you,  who  suffered  twice  what  most  mothers  sof- 
''  far,  all  through  your  time — ^mind  as  well  as  body. 
"  Oh  Emily,  will  you — ^will  you  forgive  me !"  By 
sufferings  of  mind  must  be  meant  his  treatment  (^ 
her  at  that  time ;  it  concludes,  referring  to  a  proyi- 
sion  for  the  child.  *^  I  am  anxious  to  comfort  yonr 
^'  true  heart,  as  £aur  as  I  can,  on  a  point  that  e?i- 
'^  dently  afflicts  you,  and  leaves  a  sting,  even  in 
"  poor  Rosa's  existence,  towards  you."  Previous, 
however,  as  has  been  already  stated,  to  the  receipt 
of  the  two  last  letters,  she  relented.  She  was  not 
inveterate  and  obstinate  ;  she  had  strong  induce- 
ments to  keep  up,  if  possible,  matrimonial  society ; 
her  daughter  was  still  unprovided  for ;  her  friends 
were,  and  possibly  she  herself  was,  averse  to  make 
her  separation  known  to  the  world.  She  might 
also  be  alarmed,  lest  he  should  conmiit  an  act  ^ 
violence  on  himself ;  she  therefore  consented  once 
more  to  try  him,  and,  accordingly,  on  the  18th  of 
October,  1817,  writes  the  following  letter:  "  I  have 
'*  received  your  two  letters,  of  the  13th  and  14th 
"  of  October,  and  their  enclosure.  Let  us  say  no 
**  more  about  it,  mom  chhr  ami.     I  shall  be  happy 
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*'  and  willing  to  consider  you  in  future,  and  if  you 
"  can  but  permanently  profit  by  all  the  misery  we 
"  have  gone  through,  I  hope  we  may  yet  pass 
*'  many  years  of  comfort,  and  as  if  nothing  had 
*'  happened/'  This  surely  'is  no  want  of  gene- 
rosity, "  On  my  part,  I  assure  you  I  forgive  you, 
**  and  will  sincerely  try  to  forget;  and  on  yours, 
**  I  hope  you  will  excuse  any  violence  of  words 
**  on  my  part ;  for,  after  all,  in  any  case,  it  is  as 
'*  useless  as  it  is  unnecessary,  for  it  proves  nothing 
"  one  way  or  the  other  ;  I  will  say  no  more  on 
"  thi^  subject  at  present."  She  then  proceeds  to 
matters  of  business,  respecting  his  property,  and 
requests  he  will  not  return  till  he  has  settled  all 
his  concerns  in  Ireland. 

In  his  answer.  No.  8,  he  makes  the  most  faith- 
ful promises  :  "  I  am  sure,  my  dearest  Emily, 
'*  my  dear  little  soul,  you  will  not  expect  me  to 
'*  describe  my  feelings  at  your  last  letter.  After 
"  your  feelings  had  been  so  much  wounded,  I  con- 
"  fess  I  did  not  expect  so  great  a  blessing ;  I  can- 
*'  not  be  too  thankful."  He  then  promises  what 
his  future  conduct  shall  be  ;  and  in  answer  to  that 
part  of  her  letter  where  she  apologises  for  any  in- 
temperate wA'ds,  he  says :  "  But,  indeed,  indeed 
"  I  do,  on  my  part,  entirely  forgive  any  thing  I 
*^  ever  had  to  complain  of;  I  well  know  I  brought 
*'  every  thing  upon  myself,  by  a  bad  outset ;  I 
**  changed  you,  and  therefore  you  cannot  be  justly 
"  chargeable.  I  must  not  neglect  to  say  that  I 
^'  shall  be  anxious  to  make  arrangements,  such  as 
"  you  must  naturally  desire,  to  secure  you  in  case 
"  of  any  unfortunate  recurrence.  I  do  not  like  to 
'*  mention  that,  but  it  is  necessary  for  you  that  it 
"  should  be  mentioned,  and  that  your  mind  should 
*'  be  quite  at  ease  on  so  important  a  point."    This 
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1827.      was  a  right  feeling  of  generoaity  and  of  self  know- 

i,c„^     ledge,  to  guard  against  a  recurrence  of  ill-treat- 

HiLAmr      ment.  And  in  answer  to  her  expressed  hope,  "  that 

u  smiii>.    "  he  would  pennanently  profit,"  he  says, ' '  You  will 

wimiuTii  "  ^^  rewarded,  I  am  sure,  at  the  hands  of  proTi- 

Vm''w        "  *^®°*^^  **''  ^^^  you  have  done." 

In  consequence  of  this  forgiveness,  a  deed  of 
reconciliation  is  substituted  for  the  articles  of  se- 
paration, by  which  Lord  Westmeath  contracts  to 
make  a  settlement  upon  Lady  Westmeath  and  her 
issue ;  but  engages  expressly,  that  if  he  renews 
bis  ill-treatment,  she  shall  be  at  liberty  to  live 
I  apartfromhim;  aDdthi8iBfiaid,andperhapsuotim- 

,  J  properly  said,  to  be  a  prospective  deed  of  separa- 

'  ]  tion,  and  of  no  legal  validity ;  (a)  but  it  is,  on  the 

part  of  Lord  Westmeath,  a  solemn  act,  fully  ac- 
1  knowledging,  in  general  terms,  his  past  miscon- 

.|^ .'  "        duct  and  ill-treatmeat  of  his  wife;  and  in  that 

',^\i  view,  as  evidence  of  the  deliberate  admission  of 

J    ' '-  the  conduct  imputed,  it  is  not  unimportant. 

It  has  been  said,  "  that  Lord  Westmeath  was 
"  inops  coruilii ;  that  Mr.  Sheldon  was  Lady  West- 
"  meath's  legal  adviser  and  attached  friend ;"  hut 
Mr.  Sheldon  states,  that,  in  each  of  these  arrange- 
<  ments,  he  earnestly  pressed  Lord  Westmeath  to 
call  in  professional  assistance ;  that  Lord  West- 
meath refused,  being  anxious  that  the  transactions 
should  be  known  to  as  few  persons  as  possible ;  but 
that  he  took  great  pains  repeatedly  to  examine  the 
deed  himself,  so  that  whatever  it  contains  was 
carefully  considered,  and  advisedly  agreed  to. 
This  deed  bears  date  on  the  17  th  of  December, 
1817;  and  recites,  that  the  parties  "  were  on  the 

(a)  SeeDarantt>.Titley,7Price,677.wiclRoperoaHHsbuil 
and  Wife,  2iid  Edit  p.  SOS.  et  »q. 
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"  point  of  separating ;  but  by  the  intervention  of 
^'  mutual  friends,  the  said  C!ountes8  had  agreed  to 
**  cohabit  with  Lord  Westmeath,  after  he  shall  have 
"  executed  these  presents,  and  thereby  made  such 

'*  provision  for  their  issue,  and  also  such  provi- 
'^  sional  maintenance  for  the  said  Countess,  as  is 
"  hereinafter  mentioned."  After  settling  the  proper- 
ty, then  comes  this  proviso : ''  Provided  always,  and 
''  it  is  hereby  admitted  by  the  said  Earl,  that  the 
''  said  Countess  hath  agreed  to  live  and  cohabit 
"  with  him  on  this  express  condition  ;  that  in  case 
"  it  shall  unfortunately  happen  that,  by  a  renewal 
**  of  such  differences  as  had  nearly  caused  such 
''  separation,  the  Countess  shall  find  herself  com- 
'*  polled  to  cease  to  cohabit,  and  to  live  separate 
**  and  apart  from  him."  Then,  after  settling  her 
provision,  it  goes  on : — '*  but  such  separation  is 
"  only  to  take  place  in  case  of  ill-usage  or  gross 
**  abuse  from  the  said  Earl  to  the  said  Countess.^ 
Such,  then,  are  the  terms  on  which  the  reconci« 
liation  is  effected.  She  consents  to  return  to  co- 
habitation, protected  by  this  deed. 
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Pausing  here,  at  the  end  of  1817,  am  I  to  con- 
sider the  charge  of  cruelty  established  against 
Lord  Westmeath  ?  General  violence  of  temper, 
and  several  acts  of  personal  injury,  are  deposed 
to  by  three  witnesses,  Mackenzie,  Miss  Wood, 
and  Service.  The  first  speaks  to  what  occurred 
in  Ireland,  the  two  latter  to  behaviour  in  France. 
These  witnesses  are  corroborated  by  distuict 
parol  admissions,  proved  also  by  three  witnesses. 
Wood,  Sheldon,  and  Stephens ;  still  more  fiilly 
corroborated  by  the  correspondence,  and  by  Lord 
Westmeath's  own  letters ;   and  finally,  by  this 
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18«7.  very  deed.     On  this  body  of  evidence,  I  fully 

j^t^cHEM.  concur  in  opinion  with  the  Chancellor  of  London, 

tcVm  ^  '*  that  there  is  proof  of  cruelty  sufficient  to  hare 

sd  scfuM.  entitled '  the  wife  to  a  separation,  if  such  a  sen- 

Westmeath  tence  had  not  been  barred  by  this  subsequent 

^    ^'  reconciliation."     But  Lady  Westmeath  consented 

Westmeath.  "^ 

—  to  be  reconciled  ;  the  parties  again  cohabited,  and 
be  e^abUsbed^  she  bccame  pregnant.  This  return  to  cohabita- 
m^^duiltl^  tion  does  certainly  amount  to  a  condonation, 
Md  ■atrimoBki  which  forms  a  legal  bar  to  a  separation,  on  ac- 
aiefdbtf  toa  couut  of  preceding  cruelty. 

MpsnlMNi  for 
••cb  preeediBg 

^MtJir^  The  case  then  resolves  itself  into  the  question, 
tbcB  ii,  wbetber  whether  any  subsequent  acts  took  place,  fumish- 
I^  uk^*!!^  ing  fresh  grounds  of  legal  complaint,  or  at  least 
^^"ofl^  reviving  former  wrongs ;  and,  in  connection  >vith 
wl^TWb'*^  those  former  wrongs,  creating  reasonable  and 
former  wroQgi,  just  apprehcusion  of  a  renewal  of  ill-treatment. 
tioawiibtboM  This  condonation  has  been  termed  conditional; 
^^JI^'^jJ^',  but  all  condonations  are  impliedly  conditional, 
•ue  apprebea.    thouffh  it  scldom  hapDcns  that  the  conditions  are 

MOO  of  a  renew-  ^  **  . 

ai  of  ill  treat-     SO  cxprcssly  declared  as  in  the  present  instance. 

Lord  Stowell,  in  the  case  of  Ferrers  v.  Ferrers, 
thus  describes  condonation  and  its  effects  :  **  con- 
''  donation  is  a  conditional  forgiveness,  that  does 
**  not  take  away  the  right  of  complaint  in  case  of 
"  continuation  of  adultery,  which  operates  as  a 
"  reviver  of  former  acts."  (a)  In  the  present 
case,  the  condonation  creates  a  bar ;  but  it  is  a 
bar  accompanied  by  circumstances  rendering  it 
an  impediment  as  slight,  and  as  easily  removed 
by  "  a  reviver  of  foimer  acts,"  as  can  well  be  de- 
scribed. 

!  (a)  Ferrers  r.  Ferrers,  1  Consistory  Reports,  130.     And,  fur- 

ther upon  the  same  case,  see  Vol.  I.  781*  noiis. 
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The  force  of  condonation  varies  according  to       1827. 
circumstances ;  the  condonation  by  a  husband  of      archm. 
a  wife's  adultery,  still  more,  repeated  reconcilia-       term^ 
tions  after  repeated  adulteries,  create  a  bar  of    saseMidn. 
far  greater  effect,  than  does  the  condonation  by  a    westmbath 
wife  of  repeated  acts  of  cruelty  committed  by  ^^g^^g^ 
the  husband.     In  the  former  case,  the  husband        — 
shows  himself  not  sufficiently  sensible  to  his  own  ocmdonmUoB  m 
dishonour,  and  to  his  wife's  contamination ;  and  ^"SunTto'cb! 
such  reconciliations,  often  repeated,  amount  al-  ^J^n'J^'iii^jn 
most  to  a  licence  to  her  future  adultery,  so  as  to  bj  %  boiband  of 

/•  1  «j  1.  Ill  a  wife'i  tdolto* 

form  nearly  an  msuperable  and  immoveable  bar  ;  rj,  lUii  mom 
but  the  forbearance  of  the  wife,  and  her  repeated  S'iS^i^"' 
forgiveness  of  personal  injury,  in  hopes  of  soften-  JJ^*JJI^"'." 
ing  the  heart  and  temper  of  her  husband,  and  bwroffargrwit. 
under  the  feelings  of  a  mother  anxious  to  con-  d^s  tb^ooBdl). 
tinue  in  the  care  and  nurture  of  her  children,  are  IJJre^tted  uu 
even  praiseworthy,  and  create  but  a  slight  bar,  of«n»e>ij- 
removed  by  the  reasonable  apprehension  of  fur- 
ther  violence.      Forbearance  in  bringing  a  suit 
even,  on  a  charge  of  adultery  against  the  husband, 
is  thus  noticed  by  Lord  Stowell  in  that  same  case 
of  Ferrers  v.  Ferrers.     "  It  may  not  only  be  ex- 
"  cusable  but  meritorious,  in  hopes  of  reconcilia- 
"  tion ;  and  there  is  a  great  difference  between 
"  the  husband  and  wife  on  this  point." 

Cruelty,  in  almost  every  instance,  must  consist  crueitj  gene- 
of  successive  acts  of  ill-treatment  at  least,  if  not  ofracooMiTo 
of  personal  injury,  so  that  something  of  a  condo-  ^^t^\?loTof' 
nation  of  the  earlier  ill-treatment  must  in  all  such  ^"^  '■^"'y' 

^  lo  that  lomo- 

cases  necessarily  take  place.     But,  on  the  present  tbingofaooo. 

.<■  ■/•I  1  **i  I  dooatioD  oftbo 

occasion,  the  wife  bears  long  in  silence ;  she  en-  eariier  iiutreat- 
dures  injuries  personal  and  mental.    In  1815,  they  ^jl,^^^ 
become  so  far  intolerable  to  her  feelings  that  she 
talks  of  separating,  but  forgives,  and  is  reconciled. 
In  1817,  she  again  insists  on  a  separation,  but 
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1827.  after  his  letters — contrite — entreating — solemnly 

aeches.  promising  future  kindness ;  on  the  execution  of 

^ERM  ^  a  deed,  protecting  her,  as  she  vainly  hopes,  against 

td  seiako.  a  renewal  of  ill-treatment ;  at  the  earnest  solicit- 

wutmLth  dtion  of  her  husband ;  and  with  the  anxious  de- 

wisTMEATH  ^^^^  ^^  ^^^  friends  not  to  make  their  disagree- 
ments known,  she  consents  to  make  another  trial. 

If  a  wife,  after  Uudcr  such  circumstauccs,  the  former  injuries 

ralfeMi  to^a  would  bc  rcvivcd  by  subsequent  misconduct  of  a 


neoMiiiatiM  slighter  nature  than  that  which  would  constitute 
■ui  eohabita-  original  cruelty ;  and  for  this  plain  reason,  that 
jvtot  ^^'I!^  the  apprehension  of  danger  would  be  more  easily 
qmt'Iu^  and  more  justly  excited.  A  bar  the  reconcilia- 
daetofaiiigfat.  tiou  Undoubtedly  would  be,  in  case  no  further 
woaid  eoaata-  ill-treatmeut  of  any  sort  took  place ;  if,  from  that 
mwi^^hllLgii  time,  the  husband  fulfilled  his  promises ;  if  he 
te'T^^'b!^  a  discharged  his  marital  obligations  in  the  manner 
iMrirBoftirtber  which  the  law  requires,  and,  as  it  expresses  it, 
tookpiaea.        ''  by  treating  his  wife  with  conjugal  kindness," 

the  law  would  not  allow  the  wife,  from  mere 
fancy  and  caprice,  again  to  separate  herself.  It 
could,  as  the  deed  correctly  expressed  it,  "  only 
**  take  place  in  case  of  subsequent  ill-usage  by 
"  the  husband." 

But  what  takes  place  ?  In  the  month  of  May, 
the  wife,  notwithstanding  her  pregnancy,  demands 
a  separation ;  she  will  on  no  other  terms  abstain 
from  a  suit  in  the  Ecclesiastical  Court.  The  hus- 
band most  unwillingly,  but  on  her  insisting,  and 
in  order  to  avoid  meeting  her  complaint  in  a  Court 
of  Justice,  agrees  to  a  deed  of  separation,  thereby 
confessing — and  the  parol  evidence  fully  con- 
firms this  admission — that  she  was  entitled  to  a 
separation,  which  was  only  "  to  take  place  in 
'*  case  of  his  ill-usage  or  gross  abuse."  This 
deed  of  separation,  bearing  date  May  30,  1818, 
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recites,  *'  Whereas  Lord  Westmeath,  at  the  par-      ^^^- 
^'  ticular  instance,  and  at  the  sole  desire  of  Lady      arches. 
**  Westmeath,  agreed  to  live  separate  and  apart      ^^^^ 
"from  her,  and  to  allow  such  separate  mainte-    wseMion. 
*'  nance  and  yearly  provision  for  her  and  her  child,    wrstmbath 
**  or  children,  as  is  hereinafter  mentioned."    Then  wg^^MEATH. 
follow  the  provision  and  the  usual  covenants,  that 
she  shall  live  apart  unmolested,  and  that  he  shall 
bring  no  suit  or  process  to  compel  her  to  cohabit. 

As  a  deed  of  separation  upon  mutual  agree- 
ment, on  account  of  unhappy  diflFerences,  thou&rh  ^  ^*^  «'••- 
containmg  a  covenant  not  to  bnng  a  suit  for  re-  matati  agrM. 
stitution  of  conjugal  rights,  these  articles  would  ^utofothap- 
offer  no  impediment  to  the  husband's  present  suit,  j^oaS^'^'IIuii- 
but  as  evidence  against  him^  necessarily  implying  *"«  *  co^nwit 
a  confession  of  ill-usage  subsequent  to  the  con-  loit  for  ratitu. 
donation,  they  appear  unanswerable,  and  are  a  ^u,u^hu 
strong  acknowledgment  that  the  casus  fxdejis  had  *••«*•  "'^ 
occurred.      On  that  confession  alone,  coupled 
with  the  character  of  his  temper  and  former  acts, 
if  the  case  had  even  rested  here — if  the  parties 
had  never  met  after  the  execution  of  that  deed — 
I  should  have  entertained  considerable   doubt, 
whether  the  husband  was  entitled  to  the  aid  of 
the  Court  to  compel  his  wife  to  return ;  whether 
the  Court  would  not,  at  least,  dismiss  the  wife. 
It  would  be  a  new  case,  and  at  present  I  give  no 
opinion  upon  it,  as  it  may  be  unnecessary  to  solve 
that  doubt ;  and,  if  necessary  to  solve  it,  the  full 
discussion  of  the    point  would  be  inconvenient 
among  the  mass  of  matter  which  composes  the 
present  suit;  at  all  events,  it  is  proper  first  to 
examine  the  remainder  of  this  painful  history. 

The  deed  before  the  Court,  dated  in  May,  but 
executed  in  August,  is  not  the  only  evidence  of 
the  subsequent  ill-us^e;  there  is  other  proof  both 
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of  his  admissions  and  of  his  acts.  In  May  1818, 
Mr.  Stephens  came  to  England  to  furnish  an  ac- 
count of  Lord  Westmeath's  property,  and  to  as- 
sist in  arranging  the  separate  maintenance.  He, 
Mr.  Sheldon,  and  Mr.  Wood,  had  several  meetings 
with  Lord  Westmeath  on  the  subject,  and  they 
all  speak  to  Lord  Westmeath 's  admissions. 

Mr.  Stephens,  on  the  twenty-third  article,  states, 
'  Lord  Westmeath  wished  to  be  permitted  to  co- 

*  habit  with  Lady  Westmeath;  she  would  not 
'  consent  to  this.  Lord  Westmeath  admitted  that 
'  he  had  given  her  cause  to  require  and  insist  on 
^  a  separation,  if  she  were  resolved  so  to  do ;  and 
'  that,    as  she   would  not  yield   the  point,  his 

*  Lordship  consented,  though  reluctantly,  to  the 

*  measure,    and  ultimately    executed   the  deed 

*  aforesaid."  To  the  twenty-fifth  article  he  de- 
poses,   "Lord  Westmeath,    after  the   execution 

^  of  the  deed,  asked  and  entreated,  and  he  did 

*  certainly  urge  strongly  the  request,  that  he 
'  might  have  a  bed-room  in  Stratford  Place, 
'  though  quite    distinct    from    her   Ladyship's. 

*  Lady  Westmeath  objected  to  this;  but  Mr. 
'  Wood,  Mr.  Sheldon,  and  the  deponent,  having 

*  all  recommended  it,  in  order  to  conceal  their 
'  separation  from  the  world.  Lady  Westmeath 
'  yielded  the  point,  and  consented  that  his  Lord- 
'  ship  should  be  permitted  to  sleep  in  the  house 
'  for  a  short  time,  till  he  should  remove  either  to 
'  Ireland  or  to  some  foreign  settlement,  his  Lord- 

*  ship  having  asked  such  indulgence  only  for  a 
'  short  time,  and  being  in  expectation  of  getting 
'  some  appointment  abroad." 

Here,  then,  were  full  admissions  that  his  con- 
duct had  been  such  as  to  entitle  his  wife  to  a  se- 
paration ;  he  submits  to  it  most  unwillingly,  and 
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these  were  the  means  used,  and  the  terms 
granted,  in  respect  to  his  having  a  bed-room  in 
the  house. 

Mr.  Sheldon,  on  the  twenty-third  article,  fully 
confirms  this  account.  "  After  the  deed  of  De- 
**  cember  1817  had  been  executed,  and  Lord 
"  and  Lady  Westmeath  had  cohabited  for  a  few 
**  months,  her  complaints  of  his  ill-treatment  were 
**  renewed,  and  her  determination  to  be  separated 
**  from  him  was  again  expressed.  Various  inter- 
**  views  and  discussions  took  place  between  his 
"  Lordship,  Mr.  Wood,  the  Rev.  Mr.  Stephens, 
''  and  deponent.  Mr.  Stephens  was  his  Lordship's 
"  agent,  Mr.  Wood  was  present  as  the  mutual 
**  friend  of  both;  deponent  renewed  his  earnest 
**  solicitation  that  his  Lordship  would  employ 
"  some  professional  adviser  on  his  own  part ;  but 
'*  he  would  not.  Lord  Westmeath  was  very  re- 
"  luctant  to  sign  any  deed,  but  Lady  Westmeath 
"  was  resolyte ;  and  Lord  Westmeath,  admitting 
"  as  he  did,  the  justice  of  her  accusation  against 
*'  him,  yielded  consent,  though  he  appeared  to 
"  be  seeking  delay  by  various  contrivances."  And 
on  the  twenty-fifth  article,  he  says,  **  Lord  West- 
''  meath  laboured  hard  for  permission  to  have  a 
**  room  in  any  house  which  Lady  Westmeath 
''  might  take,  in  order,  as  he  said,  to  save  appear- 
"  ances,  as  he  was  very  desirous  the  world  might 
"  not  know  he  was  separated  from  his  wife.  To 
'*  this  Lady  Westmeath  strongly  objected,  and 
**  made  the  most  determined  resistance  to  it. 
"  Lady  Salisbury,  who  was  very  anxious  to  save 
**  appearances,  and  Mr.  Wood,  who  acted  the  part 
"  of  a  friend  to  Lord  Westmeath,  united  their  in- 
*'  fluence  with  Lady  Westmeath,  and,  after  a 
**  considerable  time,  she  reluctantly  yielded  her 
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'  consent  to  his  having  a  room  in  the  house,  pro- 
'  vided  the  house  was  entirely  under  her  controul, 
'  and  the  servants  also,  excepting  his  Lordship's' 

*  valet.    The  deed  was  delayed  some  time,  in 

*  consequence  of  this  struggle.  Nothing  could  be 
'  more  explicit  than  Lord  Westmeath's  declara- 
'  tions,  that  he  would  be  considered  merely  a 
'  lodger,  having  no  right  to  cohabitation,  and  no 
'  controul,  or  authority  in  the  house,  or  over  the  ser- 
'  vants,  being  merely  under  the  roof  by  sufferance." 

After  the  month  of  May,  then,  there  was  no  ma- 
trimonial cohabitation.  The  permission  respect- 
ing a  bed-room,  thus  obtained  and  thus  accepted, 
forms  no  continued  condonation ;  it  only  shows  that 
Lady  Westmeath  was  at  length  induced  to  give  way 
to  the  wishes  and  advice  of  her  friends,  though 
highly  repugnant  to  her  own  feelings,  and  contrary, 
in  my  opinion,  to  her  own  better  judgment ;  for,  as 
matters  have  turned  out,  it  was  very  imprudent 
advice. 

It  was  argued  that  Lady  Westmeath,  by  con- 
senting to  this  arrangement,  has  shown  that  she 
had  no  apprehension  of  personal  injury  from  the 
residence  of  Lord  Westmeath  in  the  same  house 
with  her,  and  that,  therefore,  she  may  safely  return 
to  him  now ;  but  surely  she  was  then  in  a  very 
different  state  of  protection  from  what  she  was,  or 
would  be,  while  cohabiting  with  him  as  his  wife. 
She  was  in  her  own  house,  surrounded  by  her 
own  servants,  having  very  little  communication 
with  Lord  Westmeath,  and,  what  is  highly  im- 
portant, sleeping  apart  from  him;  for  his  more 
frequent  acts  of  intemperate  violence  broke  out  in 
the  night,  when  no  person  was  present.  Under 
such  an  arrangement,  she  was  exposed  to  much 
less  danger  than  if  they  were  living  on  the  ordinary 
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terms  of  husband  and  wife.  If  this  was  a  degraded       iw^- 
and  galling  situation  on  his  part,  he  had  reduced      archbi. 
himself  to  it  by  his  own  temper  and  passions,  and      ^^^^^ 
he  had  solemnly  bound  himself,  both  by  verbal    ^  Seuum. 
promises  and  by  a  formal  deed,  to  submit  to  it.       westmbatk 

What,  then,  was  his  conduct  after  the  separation  ^g,^^*,^„^ 
in  May  ?  Did  it  show  that  reason  and  reflection 
had  taught  him  to  subdue  the  turbulence  of  his 
temper?  Had  he  acquired  more  self-conmiand?  Had 
he  become  convinced  that  the  best  mode  of  pre* 
serving  his  character  in  society,  and  of  regaining 
possibly  even  the  forgivness  and  affections  of  his 
wife,  was  by  patiently  disciplining  his  mind  into 
coolness  and  self-controul,  and  by  strictly  fulfilling 
the  conditions  which  he  had  deliberately  under* 
taken  to  observe  ?  Or  did  his  subsequent  conduct 
rather  show,  that  his  passions  had  become,  if  pos- 
sible, more  domineering  and  despotic ;  that  no 
engagements  could  bind  him  so  as  to  controul 
them ;  and  that,  to  place  his  wife  again  under  his 
marital  authority  would,  in  all  probability,  expose 
her  to  a  repetition  of  acts  of  ungovernable  fury, 
and  subject  her  to  the  risk  of  personal  injury  ? 

The  instrument,  originally  signed  in  May,  was 
a  short  deed  of  covenant,  by  which  he  engaged 
that,  on  a  future  occasion,  regular  articles  should 
be  executed ;  for  there  was  then  no  time  to  pre- 
pare the  latter,  Mr.  Sheldon  being  obliged  to  go 
into  Yorkshire,  and  Lord  Westmeath  intending  to 
visit  Ireland.  Before  his  departure  Lord  West- 
meath took  a  most  extraordinary  step :  he  had 
desired  a  copy  of  the  deed  of  covenant  to  be  made 
for  him ;  he  went  to  Mr.  Sheldon's  chambers  in 
his  absence,  and  finding  the  deed  had  been  sent 
to  a  stationer's  to  be  copied,  he  proceeded  to  the 
stationer's  shop,  accompanied  oy  Mr.  Sheldon's 
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iB27.       clerk,  who  left  him  there.     Learning,  on  inquiry, 
aIciImT     *^^'  ^^®  ^^Py  ^^^  ^^^  completed,  he  went  away, 
•  tpV^      ^^^  returned  in  half  an  hour.     The  copy  being 

i       ^       sdSeMioD.    still  unfinished,  he  again  went  away,  returned  a 
■  H'E7ritt7ATH    ^^^^^  time,  and  then,  under  pretence  of  assisting 

I  ^,     *••         the  stationer,  a  woman,  in  comparing  the  copy 

t  '  with  the  original,  he  got  possession  of  the  executed 

i  instrument,  tore  it,  put  it  into  his  pocket,  and  left 

]  the  shop.     It  would  not  become  the  Court  to 

\  designate  and  animadvert  upon  this  act  in  terms 

'■  which  it  deserves.    Lord  Westmeath  soon  became 

aware  of  the  impropriety  of  this  outrage ;  he  wrote 
twice  to  Mr.  Sheldon,  on  his  way  to  Ireland. 
When  there,  he  communicated  what  he  had  done 
to  his  agent,  Mn  Stephens,  and  became  anxious 
to  hasten  back  to  England,  in  order  to  make  the 
,|  best  reparation  he  could  by  executing  a  new  in- 

strument. The  Court  reluctantly  notices  this  act; 
but  it  so  strongly  marks  the  ungovernable  state  of 
his  mind  that  it  would  be  unfit  to  pass  it  over 
without  remark,  as  it  forms  another  trait  in  what 
appears  to  me  to  be  the  principal  feature  in  the 
case.  A  new  deed  is  prepared ;  not  a  mere  deed 
of  covenant,  but  full  articles  of  separation,  and  is 
executed  in  August,  but  is  ante-dated  the  preced- 
ing May. 

During  his  residence  in  Stratford  Place — allow- 
ed only  in  the  manner  already  stated  by  the  wit- 
nesses—  Lord  Westmeath,  according  to  the  ac- 
]  count  given  by  the  two  female  servants,  Johnson 

and  Wetherly,  was  frequently  quarrelling  with 
Lady  Westmeath,  speaking  in  the  French  language, 
and  appearing  in  violent  passions.  Such  is  the 
manner  in  which  he  used  the  indulgence  he  had 
obtained  of  having  a  residence  in  the  house,  in 
order  to  save  appearances. 
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In  the  month  of  November  of  that  year.  Lady 
Westmeath  was  delivered  of  a  son,  of  whom  she 
became  pregnant  before  the  separation.  Even 
that  situation  could  not  protect  her  from  his  tem- 
per ;  for,  as  Johnson  deposes,  "  Lord  Westmeath 
"  quarrelled  violently  with  her  Ladyship,  and 
**  was  in  a  great  passion,  which  she,  the  witness, 
**  on  account  of  her  time,  thought  particularly 
**  cruel  and  brutal."  That  is  just  before,  or  just 
after,  the  confinement,  which  is  an  aggravation. 
Johnson  also  states  that,  during  her  confinement, 
"  Lady  Westmeath  was  greatly  in  want  of  money, 
"  even  for  the  clothing  of  her  infant;"  and  Mr. 
Stephens  mentions, that  about  that  time  he  received 
a  letter  from  Lord  Westmeath,  directing  him  to 
pay  no  more  money  to  Lady  Westmeath.  It  is 
true  that  Stephens  adds,  "  very  speedily  after,  if 
"  not  the  very  next  post,  it  was  followed  by  an- 
'*  other  letter,  desiring  the  deponent  to  pay  no 
"  attention  to  the  former  letter.''  But  such  a 
step,  at  such  a  time,  in  direct  breach  and  contra- 
vention of  the  deed  he  had  entered  into,  shows 
the  intemperate  passion  of  Lord  Westmeath. 

In  the  beginning  of  1819,  Lady  Westmeath  re- 
moved to  Bolton  Street;  and,  painful  as  must 
have  been  the  treatment  she  experienced  from 
her  husband,  she  did  not  violate  the  agreement 
she  had  been  prevailed  upon  to  make — of  allow- 
ing him  a  bed-room  in  the  house.  For  some  time 
she  admitted  him  to  take  his  meals  with  her,  and, 
in  order  to  keep  up  appearances  in  the  world,  she 
occasionally  went  with  him  into  public,  and  to 
parties ;  but,  in  April,  she  thought  it  necessary  to 
her  peace  to  decline  dining  at  the  same  table. 

It  is  manifest,  from  the  history,  that  Lord 
Westmeath  had,  about  this  time,  worked  himself 
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up  into  a  determination  of  using  all  the  means  in 
his  power  to  pot  an  end  to  the  deed  of  separation, 
and  to  resume  the  management  and  controul  of 
the  house  and  servants.  On  Good  Friday,  1819, 
as  it  comes  out  in  an  interrogatory  addressed  to 
Mr.  Wood  by  Lord  Westmeath,  he  rushed  into 
the  house  of  Mr.  Wood,  one  of  the  trustees, 
and,  as  he  states  it,  ''  in  a  violent  rage,  holding 
**  up  both  his  fists  at  respondent,  demanded,  in  a 
*^  lofty  tone,  whether  respondent  had  not  received 
**  things  which  had  been  taken  out  of  his  house! 
'*  Respondent  replied,  that  Lady  Westmeath  had 
**  asked  respondent's  leave,  the  night  before  she 
**  left  town,  to  send  some  things  to  his  house,  to 
^^  which  respondent  had  consented,  and  they 
*'  were  accordingly  sent.  Upon  which  Lord 
''Westmeath  said,  I  am  answered;  and  imme- 
''  diately  left  the  room,  with  the  same  rapidity 
''  and  violence  he  had  entered  it."  He  after- 
wards sent  a  friend  and  relation,  to  require  an 
explanation  respecting  some  expressions  that  had 
passed.  Upon  this  transaction  again  it  is  only 
necessary  to  observe,  that  though  no  act  of  per- 
sonal ill-treatment  to  his  wife,  yet  it  marks  his 
extreme  violence,  and  how  entirely  he  was  under 
the  dominion  of  passion. 

About  this  time,  Johnson,  Lady  Westmeath's 
maid,  speaks  of  his  general  conduct.  She  also 
relates  an  occurrence  which  took  place  soon  after, 
and  was  apparently  the  sequel  of  this  strange  in- 
terview with  Mr.  Wood.  ''Violent  disagreements 
"  took  place  in  Bolton  Street;  that  is,  violent  on 
"  the  part  of  Lord  Westmeath,  sometimes  in  her 
"  Ladyship's  room,  sometimes  in  the  passage.  She 
"  has  heard  his  Lordship  storming  at  her  Lady- 
"  ship's  door,  when  he  could  not  get  in.      His 
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**  LfOrdship  usually  began  in  French ;  but  when  he       lOM- 

**  had  worked  himself  up  into  a  rage,  which  he      ^^^3„„ 

"  did  not  unfrequently,  he  would  change  to  Eng-      ^*^^*^ 

''  lish ;  and  deponent  has  heard  him,  on  such  oc-     8ds«MiM. 

"  casions,  use  terms  which  convinced  her  diart  the    wutkiiatr 

*^  deed  of  separation  was  the  cause.    He  used  to         «- 

**  threaten  that  he  would  assume  his  rights  again, 

**  and  be  master,  and  that  he  would  bring  down 

**  her  little  Ladyship  to  her  proper  level,  and  show 

^*  her  to  the  world  in  her  true  character ;  frequent- 

''  ly>  when  speaking  in  French,  his  Lordship^s 

**  hurried,  angry,  loud  tone  of  speaking,  all  over 

'*  trembling  with  rage,  and  his  whole  manner, 

**  showed  how  violent  he  was :  and  his  passion  was 

'*  excessive  at  times.     Lady  Westmeadi  was  com* 

monly  calm ;  though  deponent  does  not  depose 

that  her  Ladyship  never  was  provoked  to  anger 

— ^for  she  was  sometimes,  his  conduct  being 

**  more  than  could  be  borne — yet  he  was  the  ag- 

'*  gressor  whenever  deponent  had  the  means  of 

'^  witnessing   the    commencement    of  the  quar- 

''  rel.     On  one  occasion,  his  Lordship  found  his 

**  way  into  her  Ladyship's  bed-room,  when  she 

**  was  dressing  for  an  evening  party :  deponent 

**  was  dressing  her.    He  began  in  French.     Her 

**  Ladyship  said  but  little,  and  in  a  calm  unini-> 

**  tating   manner :    he  became  more  and   more 

*'  angry ;  he  could  not  govern  himself  at  all ;  he 

**  was  quite  in  a  frightful  rage,  and  stormed  and 

raved  like  one  that  was  mad :  he  proceeded  after 

some  time  in  English ;  it  was  against  Mr.  Wood : 

*'  called  him  all  sorts  of  names — ^a  scoundrel,  vil<^ 

'Main,    blackguard,  bogtrotter;    said  he  would 

*'  challenge  him,  and  make  him  fight  here  or  in 

^^  France :  that  one  of  them  should  bite  the  dust : 

**  and,  throwing  himself  on  the  floor,  he  swore  (for 
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1827.       **  he  used  quantities  of  oaths  all  the  time),  that  if 
Arches.      **  ^^  ^^^  ^^^  &  ^^g  to  Stand  upou,  he  would  shoot 

" r''rii^  "  ^'  ^°^  ^  ^^  ^^y*  Deponent  did  not  leave  the 
3d  seMk».  *'  room,  as  it  was  a  general  order  to  her,  from  Lady 
westmeath  "  Westmeath,  never  to  leave  her  when  Lord  West- 
**  meath  came  into  her  bed-room.  It  ended  by 
''  Lord  Westmeath  bouncing  out  of  the  bed-room. 
**  Lady  Westmeath  was,  as  deponent  believes,  very 
''much  terrified;  she  had  all  the  appearance  of 
''  being  so ;  and  indeed  it  could  not  be  otherwise, 
**  his  passion  was  so  violent  This  was,  as  depo- 
**  nent  believes,  about  May,  1819." 

Here,  again,  it  is  only  necessary  to  observe,  that 
this  conduct  created  just  ground  of  terror,  though 
the  menaces  are  not  directed  against  his  wife ;  yet 
the  rage  is  so  extreme  as  to  expose  her  to  danger. 
An  unguarded  expression,  or  misapprehended 
word,  might  have  changed  the  direction  of  his  ven- 
geance, and  brought  it  upon  herself;  more  espe- 
cially if  the  servant's  presence  had  not  restrained 
him.  Looking  back  to  the  whole  history — for  the 
Court  is  not  at  liberty  to  disconnect  the  transac- 
tions, if  it  wishes  to  do  justice  between  the  parties 
— I  cannot  think  that  the  law  imposes  on  the  wife 
the  obligation  of  continuing,  or  that  she  could  safe- 
ly continue,  in  matrimonial  society  with  a  husband 
who,  up  to  this  period,  had  so  conducted  himself. 

The  only  remaining  transaction  necessary  to  be 
examined  is  that  which  took  place  in  June,  and 
induced  Lady  Westmeath  to  withdraw  from  her 
house,  leaving  him  in  possession  of  it,  and  thus 
finally  breaking  ofi*  all  intercourse  with  him. 

In  furtherance  of  his  plan  for  the  resumption  of 
the  domestic  government,  he,  on  this  day,  de- 
manded of  the  houskeeper  what  wages  were  due  to 
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her,  and  required  her  to  deliver  up  to  him  her  books       1827. 
and  papers.     This  she  refused,  on  the  ground  that     "Xrches. 
Lady  Westmeath,  whose  servant  she  considered      ^J^^^^ 

•^  ,  ,  Term, 

herself  to  be,  was  absent  at  Mr.  Wood's,  in  a  neigh-     sd  segsion. 
bouring  street.     On  this  refusal.  Lord  Westmeath   westmbath 
broke  open  the  housekeeper's  presses,  and  took 
forcible  possession  of  all  her  papers,  and  whatever 
he  found  therein.     The  conduct  of  each  of  the  par- 
ties will  be  more  correctly  described  in  the  words 
of  the  witnesses  ;  or,  at  least,  by  abstracting  the 
most  material  parts  of  their  evidence.     Johnson 
speaks  to  the  earlier  part,  and  afterwards  to  the 
conclusion  of  the  scene.     She  mentions,  that  while 
they  were  at  dinner  in  the  housekeeper's  room. 
Lord  Westmeath  looked  in,  and  desired  Wetherly 
to  come  to  him  after  dinner :  '*  from  his  manner 
'*  she  judged  something  was  the  matter ;  she  went 
'*  to  her  own  room.  Lord  Westmeath  came  there, 
"  and  asked  where  the  housekeeper  kept  her  ac- 
*'  counts  and  keys  ?  she  said  she  did  not  know;  he 
"  was  apparently  very  angry  and  disturbed.     In 
*'  a  little  while  deponent  heard  a  great  noise  below, 
*'  as  of  bursting  open  locks  and  bolts  violently — 
''  a  crash ;  she  was  alarmed,  and  staid  where  she 
"  was,  till  called  down  stairs  by  Lady  Westmeath's 
**  voice."  Wetherly  then  gives  the  following  state- 
ment:   *' After  she  had  dined  she  went  to  Lord 
**  Westmeath,  as  he  had  desired ;    his  Lordship 
'^  spoke  to  her  in  the  dining  room ;  asked  her 
**  what  wages  were  due  to  her,  she  told  him  how 
**  many  months ;  he  said  he  was  going  to  pay  and 
**  discharge  her;  desired  to  have  the  books,  keys, 
**  and  accounts  :  deponent  told  his  Lordship  she 
"  was  Lady  Westmeath's  servant,  and  could  not 
**  give  them  up  unless  she  was  present,  and  or- 
''  dered  her.   His  Lordship  was  in  a  great  passion. 
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*'  flew  out  at  the  deponent,  called  a  man  servant, 
*'  and  sent  him  for  a  constable ;  said  he  would 
**  take  them ;  he  turned  from  her :  she  was  just 
''  by  the  door,  and  as  he  had  used  personal  vio- 
"  lence  to  her  once  before,  she  did  not  know  but 
''  he  might  do  it  again,  so  she  made  her  escape, 
**  and  got  out  of  the  house  ;  she  went  to  Clarges 
**  Street,  to  Mr.  Wood's,  where  Lady  Westmeath 
was,  and  did  not  return  to  Bolton  Street  for  about 
eleven  days,  when  she  went  to  fetch  her  own 
**  things,  when  his  Lordship  returned  some  letten 
''  and  papers  which  were  her  own  property,  and 
"  some  money  which  belonged  to  her/' 

The  next  witness,  who  speaks  to  the  same  afiair, 
is  Miss  Weldon,  who  had  been  governess  in  Mr. 
Wood's  family,  and  who  returned  to  Bolton  Street 
with  Lady  Westmeath  on  this  occasion :  '^  Depo- 
<<  nent  accompanied  Lady  Westmeath  to  Bolton 
*'  Street ;  when  they  got  there.  Lady  Westmeath 
'*  went  immediately  into  the  housekeeper's  room, 
'*  followed  by  the  deponent.  Immediately  after- 
^*  wards  Lord  Westmeath  entered.  It  was  plain 
**  the  presses  and  drawers  had  been  forcibly 
''  opened.  Lord  Westmeatli  was  in  a  most  violent 
**  and  extraordinary  passion,  amounting  to  almost 
''  fury,  though  apparently  in  a  degree  exhausted; 
'*  he  was  as  pale  as  a  sheet  of  writing  paper,  his 
**  lip  quivered,  his  whole  frame  shook  with  rage, 
**  his  shirt  collar  unbuttoned,  and  his  whole  ap- 
*'  pearance  that  of  a  man  greatly  agitated  and  irri- 
'*  tated.  Lady  Westmeath  asked  him,  with 
**  greater  coolness  than  she  could  have  expected, 
*'  what  he  had  been  about ;  Lord  Westmeath  re- 
plied, his  voice  tremulous  with  passion,  I  have 
been  breaking  open  your  presses,  and  I  will  do 
''  it  again.     I  will  shew  you  that  I  will  be  master 
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^'  in  this  house.    Lady  Westmeath  said^  that  if      1827. 
*'  she  was  to  be  exposed  to  such  horrors,  she  must     Ibohb^ 
send  to  her  trustees  for  protection.     Lord  West-     ^*g^*^ 
meath  said,  he  should  like  to  see  the  trustees     sdSeMkM. 
**  that  would  dare  to  interfere  with  him.     Upon  ^^^^^^i 
•*  this.  Lady  Westmeath  left  the  room ;  she  was  ^^^^'.^^ 
*'  followed  by  Lord  Westmeath :   deponent  re- 
*'  mained  in  the  housekeeper's  room.     In  about 
ten  minutes  Lord  Westmeath  came  back,  and 
said,  as  he  supposed  she  was  there  as  a  spy,  he 
*'  must  desire  her  to  quit  the  house.     She  ex- 
^'  pressed  her  readiness,  if  Lady  Westmeath  con- 
''  sented,  but  otherwise  she  could  not  go.     Lord 
^'  Westmeath  left  the  room.     Lady  Westmeath 
came  there,  entreated  deponent  not  to  leave 
her,  saying  she  would  come  back  to  deponent 
in  a  few  minutes ;  after  being  absent  about  a 
quarter  of  an  hour  she  returned."    They  waited 
in  the  drawing  room  till  her  solicitor,  Mr.  Talbot, 
came ;  and  having  consulted  with  him,  they  went 
to  Mr.  Wood's  house  in  Clarges  Street.     '*  Lady 
**  Westmeath  was  certainly  under  alarm,  and  ter- 
*^  rifled,  as  it  appeared  to  the  deponent,  but  pre- 
**  served  her  presence  of  mind.     She  was  cool, 
*'  q^d  spoke  calmly ;  but  it  appeared  to  the  depo- 
**  nent  evident,  that  she  did  not  consider  herself 
'*  safe  in  the  house  in  Bolton  Street ;  or  under  the 
'^  same  roof  with  Lord  Westmeath  ;  and  deponent 
*'  saith  that,  as  far  as  she  could  judge,  her  alarm 
**  was  well  founded." 

A  short  passage  in  Johnson's  evidence  concludes 
the  narrative.  "  On  being  called  by  Lady  West- 
''  meath,  she  went  to  her  in  her  bed  room.  Lord 
'^  Westmeath  was  with  her  ladyship  ;  he  said,  on 
'*  deponent's  coming  in,  what  do  you  want  your 
''maid  for, — as  a  witness  against  me?     Lady 
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Westmeath  said,  whenever  she  had  occasion  for 
her,  and  wanted  her,  she  should  call  her ;  and 
she  added,  I  desire.  Lord  Westmeath,  you  will 
leave  my  room.  Upon  which,  he  said  he  would 
not ;  that  he  would  come  into  her  room  when 
he  pleased,  and  stay  as  long  as  he  pleased ;  that 
he  would  have  no  more  of  these  separate  doings; 
that  he  would  be  master  of  his  own  house ;  that 
he  would  go  down  stairs  and  turn  Miss  Weldon 
out  of  the  house,  and  would  have  no  more  inter- 
ference from  that  £unily  in  his  concerns,  and 
then  left  the  room,  apparently  to  execute  his 
purpose  on  Miss  Weldon.  Deponent  then  as- 
sisted her  mistress  in  moving  her  boxes,  which 
had  papers  in  them,  and  other  things,  to  depo- 
nent's room,  where  Lady  Westmeath  filled  her 
pockets,  gave  deponent  as  many  as  she  could 
dispose  of  about  her  person,  dispatched  depo- 
nent to  seek  the  children,  who  were  out  walk- 
ing, and  send  them  to  Lady  Salisbury's,  for 
whom  deponent  received  a  note,  and  she  then 
left  the  house.  That  on  the  occasion  deposed  of, 
Lady  Westmeath  was  undoubtedly  very  much 
alarmed  at  his  Lordship  ;  the  whole  scene  was 
very  alarming.  Lady  Westmeath  is  a  woman  of 
wonderful  self-possession,  but  she  could  not 
conceal  that  she  was  alarmed  on  the  occasion." 


Here,  then,  the  scene  closes ;  and  the  Court  is 
to  decide  whether,  under  all  the  circumstances  of 
the  whole  case.  Lady  Westmeath  was  justified  in 
quitting  cohabitation.  Without  recapitulating  the 
facts  of  this  painful  history,  which  die  Court  has 
gone  through  with  much  detail,  in  order  to  mark 
distinctly  the  grounds  upon  which  its  conclusion 
must  rest ;  but  looking  to  the  ungovernable  vio- 
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lence  of  this  husband's  temper  on  these  several  i^n. 
occasions — looking  to  the  former  acts  mto  which  "HicHw. 
that  temper  had  betrayed  him — looking  to  his  ^'^,J*^ 
conduct  at  the  separation  of  beds  in  May  1818 —  usm^^. 
looking  to  these  final  transactions  in  the  face  of  westhrath 
all  his  engagements — his  resumption  of  his  marital 
authority  by  forcible  means — his  refasal  to  quit 
her  bed-room — his  declaration,  "  that  he  would 
*^  come  into  her  room  when  he  pleased,  and  stay 
''  in  it  as  long  as  he  pleased,  that  he  would  have 
*^  no  more  of  these  separate  doings/'  I  do  think 
that  she  hsd  a  reasonable  foundation  for  an  ap- 
prehension of  renewed  personal  violence.  I  so 
far  join  in  that  apprehension  as  to  think,  and  be 
morally  convinced  by  the  evidence,  that  if  she 
had  submitted  to  a  continuance  of  domestic  society 
under  those  terms,  and  had  allowed  of  further 
matrimonial  cohabitation,  there  was  great  risk, 
and  a  strong  probability,  that  she  would  have  been 
exposed  to  a  repetition  of  acts  of  personal  injury. 
I  am  of  opinion  that  the  case  fully  comes  up  to 
the  requisites  of  the  law,  as  laid  down  in  the 
several  adjudged  cases  to  which  I  have  referred, 
and  more  especially,  to  use  the  words  of  Lord 
Stowell,  *'  that  the  passions  of  the  husband  are 
*'  so  much  out  of  his  own  controul,  that  it  is  in- 
'*  consistent  with  the  personal  safety  of  the  wife 
**  to  continue  in  his  society.*' 

If  such  was  her  danger  at  that  time,  has  the  Court 
any  reason  to  conclude,  that  she  would  be  in  a  state 
of  greater  security  if  compelled  now  to  return  to 
his  house  and  home  ?  Has  he  shown  that  he  is  be- 
come  sensible  of  his  past  misconduct  ?  Is  he  emen- 
datus  ?  Are  his  mind  and  disposition  softened  down 
into  conjugal  kindness?  Where  are  the  proofs  of  it  ? 

VOL.  II.  f 
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1927.  After  the  tepaiatioii,  he  carries  his  infiuit  son  to 

][]|^j^     CloDyD,  where  the  child  dies  just  before  he  be- 
HiLABY     comes  a  year  old.     Lady  Westmeath,  on  hearing 
u  tiiiiii     of  the  illness,  with  the  natural  feelings  of  a  modier, 
g  setsoff,  accompanied  by  Lord  Cranbome,  her  bro- 
ther, and  her  maid,  bat  arrives  the  day  after  the 
child  died ;  she  stays  a  few  boors,  and  returns  to 
England. 

Till  I82I,  Lady  Rosa^  then  about  ax  or  seven 
years  of  age,  had  been  living  with  her  mother, 
and  in  charge  of  a  governess.  In  that  year.  Lord 
Westmeath  was  rending  at  Mrs.  Winsor's,  in 
Bolton  Street.  The  child  is  bron^t  frequently 
by  the  governess  to  visit  him ;  and  one  day  the 
child  is  detained  by  Lord  Westmeath,  the  gover- 
ness dismissed  without  her,  and  in  about  ten  days 
the  child  sent  out  of  town,  to  a  friend^s  house  in 
\j{' ,  Hampshire.    This  seems  to  have  been  done  with- 

out the  least  notice,  or  previous  preparation  of  the 
mother  for  the  infliction  of  such  a  stroke.  She 
applied  to  a  Court  of  Justice  to  regain  the  pos- 
session ;  but  the  rights  of  a  father  are  too  strong 
to  enable  that  Court  to  afford  her  any  relief.  His 
Lordship  not  only  still  persists  in  the  same 
course,  but  will  not  allow  Lady  Westmeath 
even  to  see  the  child,  or  at  least  would  not  as 
late  as  the  year  1824 ;  for  his  own  witness.  Lady 
Salisbury,  who  was  examined  in  March,  1824, 
and  who  was  most  likely  to  be  correctly  informed 
as  to  the  feet,  states,  on  the  twenty-first  inter- 
rogatory, **  that  respondent  believes,  that  the 
'*  producent.  Lord  Westmeath,  has  prohibited  the 
*•  ministrant.  Lady  Westmeath,  from  seeing  her 
**  child.  Lady  Rosa  Nugent,  and  has  prevented 
**  her  from  so  doing."     Of  the  reason  for  this 
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course  of  conduct  respecting  the  little  girl,  the       1B27. 
Court  may  not  be  fully  apprised;  but,  judging      arches. 
from  what  appears  in  the  suit,  the  smallest  speck       ^'^^^^ 
is  not  attempted  to  be  pointed  out  in  the  moral     3d  seMioa. 
character  of  Lady  Westmeath.     Indeed,  the  very    wbstmeath 
prayer,  made  in  this,  suit  for  restitution  of  conjugal 
rights,  to  compel  her  to  return  to  cohabitation, 
implies  necessarily,  that  he  has  no  imputation  to 
mzke  against  her,  either  as  a  wife,  or  a  mother. 
The  Court  does  not  venture  to  blame  Lord  West- 
meath in  this  respect,  because  all  the  facts  are 
not  before  it ;  but  as  far  as  does  appear,  his  con- 
duct, in  this  particular,  furnishes  no  affirmative 
evidence  that  he  is   disposed    to  show  greater 
kindness  and  forbearance  towards  this  lady.    The 
Court  carries  the  inference  no  further. 

Again,  the  parties  have  been  engaged  in  litiga- 
tion with  each  other  from  the  moment  of  separa- 
tion to  the  present  time;  not  in  one  court  only, 
but  in  all  courts — in  equity,  common  law,^  and 
ecclesiastical  courts ;  and  in  those  several  juris- 
dictions. Lord  Westmeath  has  been  the  party  com- 
mencing the  proceedings.  These  circumstances 
are  not  likely  to  engender  more  good-will  and 
cordiality.  They  do  not  operate  as  sweeteners 
to  prepare  the  parties  for  the  performance  of  ma- 
trimonial duties  with  affection  and  consideration. 

Looking,  therefore,  to  the  present  time,  as  well 
as  to  the  time  of  their  actual  separation,  I  see  no 
prospect  of  their  practically  living  together  in  any 
degree  of  conjugal  happiness,  and  in  the  proper 
discharge  of  the  obligations  of  the  marriage  state ; 
but  looking  at  the  case  not  practically,  but  strictly 
in  a  legal  view,  I  am  of  opinion,  that  to  compel 
the  wife  to  return  to  cohabitation,  would  but  ex- 
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poee  ber  to  the  risk  and  danger  of  renewed 
violence,  and  personal  injnry. 

In  arriving  at  this  conclasicHi,  I  trastthat  I  have 
proceeded  with  due  caution,  weighing  and  ccmsi- 
denng  again  and  again  every  transaction,  with  its 
accompanying  cnrcBmstances,  and  every  branch 
oi  the  evidence  in  procrf  of  them>  and  endeavour- 
ing to  draw  impartial  inferences  from  the  wIk^ 
I  have  formed  my  opinion,  not  only  with  the  osuai 
care  and  attention  which  the  ordinary  justice  dae 
to  the  parties  wfnild  require,  but  with  consider- 
able bmtation  and  unaffected  diffidence,  on  ac^ 
count  €i  ray  reelect  for  the  learned  Judge  who,  ia 
this  case,  has  come  to  a  different  decision ;  bat 
after  mature  deliberaticm,  finding  myself  com- 
pelled to  dissent,  on  this  latter  part  erf" the  case,  fren 
the  judgment  already  given,  I  must  not  drink 
from  the  duty  which  is  cast  upon  me  of  reversing 
the  sentence ;  for  to  shrink  from  the  discharge  of 
that  official  duty,  would  be  to  defeat  the  very  re- 
medy by  appeal  which  is  afforded  by  the  taw. 

I  must,  therefore  reverse  the  sentence;  [ho- 
nounce  that  Lady  Westmeath  has  sufficiently 
proved  her  first  allegation,  chai^g  her  husband 
with  cruelty,  and  is,  on  that  account,  entitled  to 
a  sentence  of  separation. 

On  a  prayer  from  Lady  Westmeath 's  Proctor  for 
costs  generaity,  the  Court,  after  a  few  observa- 
tions fi^m  Counsel  on  that  question,  and  m  die 
ftutn  of  the  sentence,  fiirther  pronounced^  that 
Lady  Westmeath  bad  failed  in  proof  of  the  adul- 
tery ;  and  condemned  Lord  Westmeath  in  the 
costs  of  both  Courts,  exceptii^  those  occasicmed 
by  the  char^res  of  adultery  in  Ireland. 
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From  this  sentence,  Lord  Westmeath  appealed  to       I827. 


THE  HIGH  COURT  OF  DELEGATES. 

After  a  negative  issue  had  been  given  to  the 
libel  of  appeal,  and  the  process  transmitted,  Lady 
Westmeath's  Proctor,  on  the  second  session  of 
Trinity  Term,  1827,  brought  in  three  bills  of 
costs,  and  prayed  to  be  heard  on  taxation.  It 
was  objected,  that  if  the  application  rested  on 
the  principle  of  costs  as  between  husband  and  wife. 
Lady  Westmeath  having  neglected  to  procure  the 
taxation,  de  die  in  dieniy  in  the  Courts  below,  it 
could  not  now  be  enforced  in  the  Court  of  Appeal ; 
and  if  as  between  party  and  party,  the  condemna- 
tion in  costs  formed  part  of  the  sentence,  the 
subject  of  appeal  from  the  Court  of  Arches. 

The  Con-delegates  rejected  the  prayer  as  far  as 
the  taxation  of  the  bills  in  the  inferior  Courts ; 
but  directed  an  act  on  petition  to  be  entered  into 
as  to  the  costs  in  the  High  Court  of  Delegates. 

On  the  23d  of  June,  1828,  this  act  on  petition 
was  debated  before  the  whole  commission,  con- 
sisting of 


Deleoatba. 

Trinity 

Term, 

Sd  Session. 


Westmeath 
Westmeath. 


Costs  io  the 
Courts  below 
not  allowed  to 
be  taxed  in  tbe 
Conrtof  Appeal, 
as  between  hus- 
band and  wife ; 
or  (before  sen- 
tence) as  be- 
tween partj  and 
party. 


Mr.  Justice  Bayley, 
Mr.  Justice  Park, 
Mr.  Baron  Garrow, 
Dr.  Arnold, 


Dr.  Bumaby, 
Dr.  Daubeny, 
Dr.  Dodson, 
Dr.  Pickard. 


1828. 
SSrd  Jane. 

Costs  taxed  dt 
dU  w,4m»,  be- 
tween' bnsbaad 
and  wife,  tboogb 
she  had  a  sepa- 
rate inooiM. 


It  was  contended,  for  Lord  Westmeath — that 
costs  ought  not  to  be  taxed  against  him  de  die  in 
diem,  as  Lady  Westmeath  was  possessed  of  a  suffi- 
cient separate  income :  for  Lady  Westmeath — that 
there  was  nothing  to  take  the  case  out  of  the  or- 
dinary rule,  entitling  the  wife  to  have  her  costs 
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1S28.  taxed  de  die  in  diem.    A  long  statement  as  to  the 

D«i,BQ»TM,  comparative  income  of  the  parties  was  made  on  both 

■'"'"•  sides,  and  the  Court  finally  granted  the  prayer  of 

WuTMKATii  Lady  Westmeath's  petition  as  to  the  costs  in  the 

wmt«.*th.  High  Court  of  Delegates. 

After  the  usual  proceedings  before  the  con-dele- 
gates, the  principal  cause  came  on  before  the  whole 
commission  at  Serjeants'  Inn,  and  the  Court  (a). 
after  hearing.on  the  13th,  14tb,  15th,  16th  and  18tli 
of  April,  Sir  Charles  Wetlierell,  Mr.  Adam,  Drs. 
Lushington  and  Addams,  as  counsel  for  the  Mar- 
chioness of  Westmeath ;  and  the  King's  Advocate, 
Mr.  Deoman,  Dr.  Phillimore,  and  Mr.  Broderick 
for  the  Marquess  of  Westmeath — affirmed  the 
sm  iifn.  148.  sentence  of  separation  pronounced  by  the  Court 
of  Arches,  and  remitted  the  cause. 


Ib  k  ■ait  tat  •*. 
pcntioB  bj 

TUMBoTth* 

wif*'*  kdoltai;, 
{pshliostiDB 
wipK  puaid), 
TtwCoort  — 


ftoti  are  b««]j 
diWDiend, 
■MT,  b  it*  dii- 


MIDDLETON  V.    MIDDLETON.  (A) 

This  was  a  suit,  brought  by  the  husband 
against  the  wife,  for  adultery. 

In  Trinity  Term,  1793,  the  libel ;  on  the  third 
session  of  Hilary  Term,  1794,  an  allegation,  on 
the  part  of  the  wife ;  and,  on  the  5th  of  June,  in 
that  year,  a  responsive  allegation  on  behalf  of  the 
husband,  were  admitted.  On  the  third  session  of 
Trinity  Term,  9th  of  July,  1794,  publication  was 
decreed;  and,  on  the  fourth  session,  both  Proctois 
declared,  they  gave  no  allegation  unless  ex- 
ceptive to  witnesses ;  and,  on  the  by-day  after 
Michaelmas  Term,  viz.  the  5th  of  December,  an 

(a)  Dr.  Arnold  wu  not  pieMiit 

(b)  Vid.  sup.  Hamerlon v. Hftmerton, (Arches,  Mich. 'T.)^M- 
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exceptive  allegation,  given  in  by  the  wife,  was       ^^^^' 

admitted.     On  this  exceptive  plea,  publication  of  consistory, 
the  depositions  had  not  been  prayed,  nor  had  the      ^''''^^' 

cause  been  concluded,  when  on  the  second  ses-  middlbtom 

v. 

sion  of  Hilary  Term,  1795,  the  Proctor  for  the  midi>leton. 
husband  brought  in  an  affidavit  of  Mr.  Middleton 
and  himself,  stating,  *'  that  since  the  publication 
"  of  the  depositions,  evidence  of  certain  facts  of 
"  adultery  had  come  to  their  knowledge,"  and  they 
prayed  the  cause  to  be  opened  for  the  purpose  of 
giving  an  allegation  in  the  principal  cause.  This 
was  objected  to  on  behalf  of  the  wife ;  and  the 
Judge  assigned  to  hear,  on  act  on  petition,  on  the 
next  court- day.  On  the  third  session,  this 
assignation  was  continued;  and  the  allegation 
being  brought  in,  the  Court  further  assigned  to 
hear  on  the  admission  thereof  on  the  fourth  ses- 
sion, if  the  petition  did  not  obstruct. 

On  that  day,  after  hearing  Counsel  on  both 
sides,  the  Court  thus  delivered  its  opinion. 

Judgment. 

Sir  William  Scott.  (Lord  Stowell). 
I  see  no  foundation  for  any  imputations  of 
delay  on  either  party  :  the  citation  was  taken  out 
in  Easter  Term,  1793  ;  a  libel,  containing  a  large 
mass  of  matter,  was  given  in  on  the  first  session 
of  Trinity  Term,  and  it  is  said  that  seventy  wit- 
nesses have  been  examined:  the  production  of 
so  many,  and  these  too  on  commissions  in  the 
country,  did  not  exceed  the  usual  allowance  of 
time.  The  wife  gave  in  her  allegation  early,  and 
proceeded  with  great  dispatch  in  the  examination 
of  her  witnesses,  and  a  responsive  allegation  was 
brought  in  on  the  5th  of  June,  1 794.  The  parties  The  reoomieiBg 
subsequently  renounced  all  further  allegations,  p^vLt,  ntAtil' 
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unless  exceptive,  which,  undoubtedly,  is  the  vir- 
tual conclusioQ  of  the  principal  cause,  as  far  as 
the  rights  of  parties  extend.  They  cannot  re- 
tract without  the  leave  of  the  Court ;  and  the 
question  is,  whether  the  Court,  in  its  discretion, 
shall  under  the  circumstances  listen  to  the  appli- 

•xorpliic.  idha  i      u  i  i        i 

lirtui  eoooiti-   cation  and  allow  the  piirty  to  plead. 

^ri^i^^uM  The  allegation  I  have  not  seen;  but  the  affidavit, 
plrtS^^"  sworn  to  by  Mr.  Middleton  and  by  his  Proctor, 
fnrtiMr  states,  "  Uiat  since  the  responsive  plea  has 
"  been  given  in,  Mrs.  Middleton,  while  residing  at 
"  Lowestoff,  has  been  observed  to  carry  on  a  secret 
"  intercourse  with  a  stranger  of  low  condition,  who 
"  had  no  acquaintance  but  her  servants;  that  they 
"  had  reason  to  suspect  that  this  was  tiie  person 
"  mentioned  in  the  proceedings  as  the  adulterer, 
"  but  they  could  not  obtain  the  proofs  till  January; 
*'  that  they  had  since  ascertained  that  the  stranger 
"  was  the  alleged  adulterer,  and  they  had  now  col- 
"  lected  facts  which  they  believe  are  relevant  and 
"  proper  to  be  introduced,  and  that  they  are  con- 
"  fident  they  shall  be  able  to  prove  the  same." 

No  doubt  these  matters  are  relevant,  and  that 
the  party  had  a  right  to  plead  them  before  publi- 
cation on  the  strictest  principles  of  law  and 
justice.  It  is  every  day's  practice  to  introduce 
charges  of  adultery  committed  since  the  institu- 
tion of  the  suit.  It  cannot  be  contended  that  a 
party  is  bound  down  to  the  contents  of  his  original 
libel.  In  Newton  v.  Newton  (a),  and  many  other 
cases,  it  has  been  constantly  held,  that  fresh  acts 
of  adultery  maybe  pleaded  supplementarily;  and 
that  a  sentence  may  be  obtained  on  facts  not  ex- 
isting at  the  commencement  of  the  suit.  The 
bar,  in  this  case,  would  be  publication,  and  it 

(a)  Consistory,  1781.— See  Webb  v.  Webb,  Vol.  I.  34D. 
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operates  to  prevent  the  right  of  further  pleading ;        i7»6. 
which  would  be  a  dangerous  proceeding,  if  as-   consistory, 
sumed  as  a  matter  of  absolute  right.     But  the      f^^^- 
question  is,   whether  it  be  not  proper  for  the  "  middlbtoii 
Court,  in  its  sound  and  legal  discretion,  under  the    middletok. 
circumstances  of  the  case,  to  grant  the  permis-  ^^^^  — ^ 
sion  prayed  for ;  and,  acting  not  from  favour  but  «it ;  bat  pob- 
from  justice,  to  open  the  cause.     It  cannot  be  to  further  piead- 
denied  that  the  facts  are  material  to  the  investi-  '"*  *•  ^^  "^""^ 
gation  of  the  question.     If  the  wife  has  carried 
on  a  clandestine  intercourse  since  the  commence- 
ment of  the  suit,  it  would  be  explanatory  of 
much  obscurity  which  appears  to  hang  over  the 
cause  on  the  face  of  the  libel.     What  danger  or 
injury  can  there  be  to  the  wife  ? 

It  is  asked  where  is  the  matter  to  stop  ?  At 
that  period  where  the  proper  and  sound  discre- 
tion of  the  Court  will  limit  it.  Does  it  follow 
that  I  am  bound  in  like  manner  to  admit  twenty 
other  allegations  ?  I  am  to  look  at  the  circum- 
stances and  stage  of  the  cause,  and  to  form  my 
judgment  upon  all.  Two  pleas  only  have  hitherto 
been  given  by  Mr.  Middleton ;  one  of  them  being 
responsive :  and  the  facts  now  pleaded  are  such 
as,  if  publication  did  not  withstand,  the  Court 
could  not  hesitate  to  admit.  Now,  the  grounds  on 
which  in  point  of  law  publication  is  a  bar,  are, 
first,  the  fear  of  subornation ;  secondly,  the  danger 
of  the  prolongation  of  the  suit.  Here  are  fresh 
facts  to  be  proved ;  and,  I  presume,  fresh  wit- 
nesses to  be  examined :  it  is  not  proposed  to 
supply  the  defect  of  the  proof  of  the  former  pleas ; 
but  to  establish  facts  having  no  existence  at  the 
time  the  libel  was  given  in ;  and,  therefore,  there  is 
no  fear  of  subornation.  The  other  ground  of  objec- 
tion is  the  prolongation  of  the  suit.  I  am  told, 
however,  these  facts  might  be  pleaded  in  the  Court 
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179&.  of  appeal,  or  that  the  husband  mi^t  proceed  oo 
jj^jj^j^^  a  new  citation,  dropping  this.  Where  would  be 
Feb.  SI.  '  the  advantage  or  coDTenience  in  driving  the  bus* 
MiBMLROfl  hand  to  an  appeal,  or  to  a  fresh  suit  ?  How 
'-  would  the  wife  be  taken  out  of  peril  and  discom- 
fort  ?  I  think  I  shall  perform  an  act  of  justice 
fevorable  to  the  wife,  in  suffering  the  cause  to 
proceed  in  its  present  course  to  a  complete  tar- 
mination.  If  these  foots  cannot  be  proved,  her 
character  will  be  vindicated ;  if  proved,  the  Court 
will  have  the  satis&ction  of  administeiii^  justice 
with  full  information,  which  satislactioii  it  would 
be  difficult  to  feel  under  the  confusion  with  which 
the  suit  set  out.  It,  besides,  is  an  allegation  on 
the  part  of  the  husband,  from  whom  there  is  less 
reason  to  fear  protraction,  as  he  is  in  a  great  mea- 
sure to  sustain  the  expences ;  and  I  therefore 
have  all  the  assurance  from  the  situation  of  tfae 
parties,  that  he  is  sincere  in  the  purpose  for  which 
be  offers  the  allegation.  As  to  myself,  when  I 
recollect  the  extreme  obscurity  which  appeared 
in  the  original  case,  and  the  quantity  of  evidence 
produced,  the  introduction  of  this  new  matter 
will  be  a  great  relief.  I  owe  it  to  my  owm  coa- 
science  to  give  the  case  every  instruction  I  can ; 
and,  I  think,  this  allegation,  and  the  evideoce 
produced  upon  it,  will  contribute  to  throw  great 
light  on  the  real  state  of  the  facts,  and  I  am  cod- 
vinced  it  will  materially  serve  the  interests  of 
truth.  I,  therefore,  am  clearly  of  opinion  that  I 
ought  to  receive  the  allegation,  (a) 


Muebt. 
Tb«CNTti>nDi 
laftlly  obligMl 


(a)  The  objections  in  the  petition  being  thus  oremled,  tin 
anignation  '*  to  hear  on  the  admission  of  the  allegation  wu 
On  the  by<day  the  Proctor  for  the  wife  alle^ 
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From  this  decree,  and  from  a  further  decree,  1W6. 

admitting  the  allegation,  an  appeal  was  prosecuted  arches, 

to  the  Court  of  Arches ;  when,  after  argument,  ^°'^^' 

the  Court  gave  sentence,  as  follows : —  middlbton 

V, 
MlDDLBTOH. 

the  cause  to  be  appealed :  and,  at  the  same  time,  the  Court        

was  moved  to  admit  the  allegation.  ^2^•  ****•*" 

Dr.  NichoU  and  Dr.  Laurence  for  the  husband.  MrY«d ;  oor  U 

The  hand  of  the  Judge  is  tied  effectually  only  by  an  inhibi-  tbera  any  dU- 
tion:  here  none  has  yet  been  served.    There  are  instances  iSj^JJ^^^b© 
where,  notwithstanding  an  appeal  apud  acta,  the  Judge  has  doue  on  the  dmj 
gone  on,  admitted  an  allegation,  and  decreed  a  requisition  for  JJ^^JJi^Jr* 
the  examination  of  witnesses.    In  Annesley  v.  Aylmer,  Prero-  tome  on  a  tob- 
gative,  1790.  (o)     The  cause  stood  on  act  on  petition.    Stevens  ■T^"*"*  ^^^ 
prayed  further  time  to  give  in  an  affidavit:  this  application  was  Conrt,  having 
rejected,  and  the  Court,  Sir  William  Wynne,  directed  the  cause  overruled  the 
to  proceed.  Stevens  appealed  apud  acta.   But  the  Court  heard  thndmhwioo  of 
the  petition  and  decreed  administration.    Oughton,  tit.  306.        an  allegation. 

In  BarweU  v.  Harwell,  Prerogative,  Hil.  T.  1792.  WiUis  S.^ttda!**tid^* 
propounded  a  will,  exhibited  an  affidavit  of  scripts,  and  brought  miued  the  alio- 
in  an  alleiration  (of  which  he  had  offered  a  copy  to  Stevens)  ^**?f'  "o*^***"- 

^    .  *''  ^   standing  an  ap- 

and  prayed  it  to  be  admitted.    Stevens  objected,  and  appealed  peal  bad,  in  the 
apud  acta;  bat  the  Court,  Sir  William  Wynne,  ordered  the  ««<'«». !>•««" 
allegation  to  be  read,  admitted  it,  and  decreed  a  requisition 
for  the  examinatiou  of  witnesses.     This  is  a  case  in  point. 

Per  Curiam.    What  was  the  gravamen  there  ? 

Argument  resumed.  The  Court  ordering  the  allegation  to 
be  read. 

No  distinction  arises  from  this  being  a  case  in  which  the 
Court  exercises  a  discretion  in  respect  to  the  admission  of  a 
plea,  it  being  after  publication.  If  the  Court  sees  that  delay  is 
intended  by  the  adverse  party,  It  will  now,  in  its  discretion, 
admit  this  allegation.  The  step  taken  in  overruling  the  petition 
was  only  preparatory ;  the  allegation  might  have  been  admitted 
on  the  last  session. 

Per  Curiam.    Why  was  it  not  then  brought  on  ? 

Argument  resumed.  Merely  for  the  convenience  of  the 
Counsel  on  the  other  side,  that  they  might  look  over  the  alle- 
gation, and  see  if  it  were  opposable.  It  was  therefore,  in  fact 
admitted  nisi,  on  that  day ;  and  we  are  now  entitled  to  that 
which  was  then  virtually  the  decree  of  the  Court:  the  plea  was 
allowed,  if  admissible,  to  be  admitted.    What  can  be  the  in- 

(a)  S.C.  Delegates,  1791. 
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Jalj  6. 
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MlDDLBTOH. 


faeU, 
••wlj  eoae  t* 
llM  luowl«dg« 
of  llMpartjy 
■ajb«pl«id«4 
■Hot  pablie- 


suppl£m£nt. 

juoghent. 

Sir  William  Wynne. 

The  libel  was,  in  this  case,  admitted  in  1793. 
Many  witnesses  were  examined  :  an  allegation  of 
the  wife  and  a  further  allegation  of  the  husband 
were  given;  the  depositions  on  all  these  pleas 
were  published :  an  exceptive  allegation  of  the 
wife  was  also  admitted ;  and  another  by  the 
husband  was  asserted.  The  cause  was  in  this 
state,  when  an  affidavit  of  the  husband  and  his 
Proctor  averred  that  facts  had  lately  come  to  their 
knowledge ;  and  a  prayer  was  made,  that  an  allega- 
tion might  be  admitted,  it  having  been  before 

jury  to  Mrs.  Middleton  ?  The  expeoce  will  fall  apon  the  hus- 
band, and  the  wife  will  have  an  opportunity,  in  the  Superior 
Court,  of  considering,  whether  the  fldlegation  he  objectionable; 
while,  on  the  other  side,  a  great  injury  might  arise :  the  wife 
might  appeal  further  on  the  same  grievance,  and  might  thus 
hang  up  the  cause  for  a  very  long  time. 

Per  Curiam.  As  I  understand,  thb  allegation  was  bronebt 
in  on  the  Court-day  before  last;  a  copy  tendered  to  Mrs.  Mid< 
dleton's  proctor,  and  the  assignation  stood  **  upon  admission 
next  Court,  if  the  petition  did  not  obstruct,''  and  that  petition 
was  overruled ;  therefore,  regularly  the  allegation  ought  tbes 
to  have  been  debated.  Why  that  was  not  done,  I  do  not  know. 
If  the  opposite  party  would  not  accept  a  copy  of  the  allegation, 
Mr.  Middleton*s  proctor  might  then  have  read  the  plea,  sub- 
ject to  the  observations  of  the  Court.  The  wife's  proctor  al- 
leges that  the  cause  is  now  appealed. 

Dr.  Swabey.  This  is  not  an  appeal  apud  acta,  as  in 
the  cases  that  have  been  cited.  Here  the  proctor  alleges  the 
cause  in  due  time  and^place  to  be  appealed,  which  is  different 
By  the  canon  law,  every  act  is  appealable.  On  the  last 
Court  day  the  petition  was  rejected,  since  which  an  appeal  has 
been  entered  from  what  was  then  done.  In  other  cases  the 
appeals  have  been  apud  acta,  interrupting  the  Court  in  what  It 
was  then  doing,  and  in  those  cases  the  Judge  has  gone  on,  and 
sent  the  whole  cause  together  to  the  Court  of  appeal.  Where 
an  appeal  from  a  separate  act  has  been  entered  out  of  Court, 
the  Judge  has  usually  deferred.  In  Raybold  v.  RayboM, 
Arches,  Mich.  Term,  1709,  the  Court  made  such  a  distinction. 
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declared  that  neither  party  would  tender  any  such 
plea ;  the  Judge  of  the  Consistory  Court  was  of 
opinion  that  they  might  give  such  a  plea.  From 
this  decree  the  wife  appealed ;  and  the  question  for 
my  decision  is,  whether  the  Court  below  exer- 
cised a  proper  discretion. 


1706. 

ARCRBt» 
Jol^r  6. 


MlDDLBTOV 

V. 
MlDDLETON. 


Per  Curiam,    What  is  the  disadvantage  ta  Mrs.  Middleton  7 

JDr,  Swabey,  as  amicus  curuB^  I  koow  of  none.  The  petition 
stated  the  substance  of  his  allegation  :  the  admission  of  the  lat- 
ter can  therefore  scarcely  be  said  to  make  the  charge  public. 

Per  Curiam.  This  case  comes  within  the  principle  of  the  cases 
cited.  The  Court  is  not,  I  think,  legally  obliged  to  defer  to  an 
appeal  till  an  inhibition  is  served,  nor,  in  my  opinion,  is  there 
any  sound  distinction,  whether  all  the  acts  be  done  on  the  day  on 
which  the  appeal  is  asserted,  or  some  on  a  subsequent  day.  Ge- 
nerally the  Court  will  be  inclined  to  defer,  unless  circumstances 
afford  a  reason  against  it.  It  is,  then,  for  the  Court  to  consider, 
whether  in  order  to  do  justice  between  the  parties,  it  shall,  in 
its  discretion,  defer  to  the  appeal  or  not.  The  husband  had  a 
right  to  have  his  allegation  debated  on  the  last  session :  this 
forms  a  fair  equity  on  which  the  Court  may  proceed.  The 
party,  offering  the  allegation,  will  bear  the  expences :  he  tries 
the  experiment  suo  periculo;  and  I  do  not  see  in  what  way  the 
interest  of  the  other  party  is  concerned  to  prevent  it. 

Another  consideration  weighs  with  me, — the  great  and  in- 
curable grievance  in  these  Courts  that  parties  may  appeal  from 
every  step,  and  that  causes,  by  the  occupation  of  the  Court  of 
Delegates,  may  be  hung  up  long  before  an  interlocutory  de- 
cree can  be  pronounced.  The  Court  will,  in  practice,  consoli- 
date the  steps  as  much  as  it  can,  and  will  not  drive  a  party  to 
two  appeals.  Shall  the  Court,  in  this  case,  send  up  the  party 
on  an  appeal  against  overruling  the  objections  to  the  petition, 
and  then,  a  second  time,  against  the  admission  of  the  allega- 
tion ?  I  hold  it  to  be  my  duty  to  facilitate  and  expedite  causes 
as  much  as  I  can,  and  to  go  as  far  as  I  can  without  breaking 
in  upon  the  authority  of  the  superior  Court  I  therefore  think  I 
am  at  liberty  to  hear  this  allegation  read,  and  to  admit  it  if  it 
appears  admissible. 

The  allegation  was  then  opened  and  read  tn  ptsnam* 

Per  Curiam. 
The  act  on  petition  stated,  that  facts  of  an  adulterous  inter- 
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170S.  Most  certainty,  the  Court  is  exceedingly  cau- 

A„BM.      tious  in  admitting  any  plea  after  publication :  there 

'^J^-      are  strong  objections  which  it  is  absolutely  ne- 

MiDBLiTOH    cessary  for  the  party  to  get  over ;  it  would  lead 

■tiio'LiTaN.   '^  subornation — witnesses  might  supply  defects, 

might  avoid  contradictions,  might  make  artificial 

evidence :  these  are  evils  which  the  Court  will  strive 

in  every  possible  way  to  prevent,  and  It  therefore 

always  requires  strict  and  legal  proof  that  these  evils 

Bafere  ■  pvtir    canuot  happen ;  it  must  be  shown  that  facts  hare 

ll^iiwiioD.  J   come  to  the  knowledge  of  the  party  since  his 

^11tiJ''b7«ir"  fonner  plea :  this  is  always  demanded,  and  is 

b^l^t^'    usually  done  by  affidavit.    The  Court  has  the 

bit  knnwtMip    power,  on  such  affidavit,  and  always  does  and 

ought,   for  the  purposes  of  justice,  to  exert  its 

authority  in  admitting  a  plea  of  facts,  which,  for 
want  of  being  known,  could  not  be  pleaded  be- 
fore. Where  such  facts  and  such  former  want  of 
information  are  sfaovra,  the  Court,  I  take  it,  will 
never  shut  its  ears ;  for  otherwise  It  might  give 
sentence,  when  It  knows  that  the  party  could 
possibly  give  a  good  reason  t^ainst  it.  Where 
this  danger  is  removed,  there  is  only  one  other 
reason  against  admitting  such  a  plea,  namely, 

course  had  newly  com«  to  the  knowledge  of  Mr.  Hiddletoo, 
who  prayed  leave  to  give  an  allegation ;  and  the  Conrt  though 
ittelf  bound  io  justice  to  all  parties  to  grant  penniasioii.  I 
should  have  done  Mrs.  Middleton  a  great  injury  if  I  had  not 
given  her  an  opportunity  to  clear  her  cJiaracter  from  every  im- 
putation, BO  Uiat  I  might  proceed  to  the  final  heariag,  or  even 
to  diamiea  her  without  any  drawback  on  her  character.  Ilw 
allegation,  now  read,  agrees  with  tbestatementof  the  petition; 
hut,  as  1  understand  that  Mrs.  Middleton  has  appealed,  I  ad- 
mit  the  allega^on  only  tu  order  to  send  it  np  to  the  Court  of 
appeal :  and  I,  therefore,  make  no  obserrations,  except  that  1 
think  a  responsive  allegation  would  have  been  a  more  adnsa- 
ble  step  on  the  part  of  Mrs.  Middleton,  than  an  appeal. 

Allegation  adnitled. 
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delay,  or  want  of  proper  diligence :  but  here  there 
is  an  aflSdavit  of  the  party  and  his  proctor  (which 
is  always  held  sufficient),  by  which  it  appears 
from  the  date  of  the  facts  that  they  could  not  be 
within  their  knowledge.  Only  one  fact  is  pleaded 
in  1793,  and  without  here  stating  that  fact,  it  is 
clear  that  the  rest  occurred  in  August,  1794,  that 
is,  since  publication,  which  passed  in  July ;  there- 
fore it  is  most  evident  that  they  must  have  come 
to  the  knowledge  of  the  party  after  publication. 

The  question  then  is,  whether  the  Court  below 
did  right  in  admitting  this  plea  of  facts  undoubt- 
edly material,  and  strictly  applicable  to  the 
cause.  Shall  the  Court,  then,  be  barred  from 
receiving  such,  when  the  party  lays  them  before 
It  as  early  as  possible  ?  One  part  of  the  circum- 
stances is  in  January,  1795.  It  is  said,  that  the 
cause  should  not  have  been  commenced,  if  the 
husband  had  not  evidence  enough,  and  that  he 
ought  to  go  to  sentence  on  the  facts  alleged  in  the 
former  part  of  the  case.  I  apprehend  that  is  not  so. 
If  material  circumstances  come  to  the  knowledge 
of  the  party  after  the  commencement  of  the  suit, 
or  happen  pendente  lite,  it  would  be  very  absurd  for 
the  Court,  in  a  cause  where  the  issue  is,  whether 
adultery  has  been  committed  at  some  time  or 
other,  not  whether  it  has  been  committed  at  any 
particular  time,  to  proceed  to  sentence  without 
hearing  facts  stated  to  have  occurred  during  the 
pendency  of  the  suit.  It  is  an  unreasonable  con- 
ception. 

Again  it  is  said,  you  may  take  out  a  new  ci- 
tation :  but  would  the  Court  decide  a  cause  when 
It  sees  there  are  facts  which  might  induce  a  dif- 
ferent opinion  ?  I  do  not  recollect  the  name  of  a 
similar  case  during  my  own  practice,  though  I 


1795. 

Arches. 
Joljr  6. 
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1705. 

Arches, 
July  6. 


MlDDLBTON 

V. 
MiDDLETON. 


think  there  has  been  such;  but  I  have  a  note 
of  Dr.  Simpson  and  Dr.  Paul,  of  Kell  v.  Kell  in 
1746,  to  this  effect :  "  In  a  case  of  adultery  facts 
"  allowed  to  be  pleaded,  after  publication,  which 
**  not  laid  in  the  libel/'  It  is  not  said  whether  the 
facts  happened  after  publication,  and  therefore 
this  is  a  stronger  case.  On  that  authority,  and  on 
general  reason,  it  strikes  me  that  the  Court  below 
did  perfectly  right  in  suffering  the  allegation  to  be 
given  in,  and  I,  therefore,  affirm  the  decree. 

The  Court  pronounced  against  the  appeal,  re- 
tained the  cause,  and  on  the  6th  of  May,  1796, 
signed  the  sentence  of  separation  as  prayed  by 
the  husband. 


1706. 

Consistory. 
Maj  12. 


In  a  suit  for  se- 
paration bj  rea- 
son of  the  wife's 
adalterjr,  the 
conolosion  of 
the  cause  may  be 
rescinded  gene- 
ral ijr  ;  if  the 
Court  is  of  opi- 
nion, after  the 
argument,  that 
adultery  is  not 
sufficiently 
proved. 


DONELLAN    V.    DONELLAN. 

Tins  was  a  cause  of  separation  brought  by  the 
husband  against  the  wife.  The  libel,  after  plead- 
ing the  marriage,  alleged  ;  that  while  the  husband 
was  absent  in  May.  and  the  beginning  of  June 
1794,  a  person  frequently  visited  and  corresponded 
with  the  wife  :  it  exhibited  an  original  letter,  al- 
leged to  be  from  the  wife  to  the  paramour ;  and 
another  letter  from  the  paramour  to  the  wife,  both 
fictitiously  addressed ;  it  pleaded  her  elopement, 
and  cohabitation  with  him. 

The  evidence  of  this  cohabitation  was,  that  the 
first  witness,  a  stranger  to  the  wife,  saw  a  woman 
in  bed  with  the  paramour;  the  second  saw  the 
wife  in  the  same  lodgings,  and  heard  her  called 
by  his  name;  and  the  third  deposed,  *' that  the 
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*'  paramour  confessed  to  him,  she  was  living  in 
**  criminal  connexion  with  him." 

It  was  objected  by  Dr.  Arnold,  on  the  part  of 
the  wife,  that  the  chief  reliance,  for  proof  of  adul- 
tery, must  be  placed  on  what  happened  after  the 
elopement ;  that  the  rule  of  the  canon  law  re- 
quired two  witnesses  before  the  Court  could  pro- 
nounce a  fact  fully  proved  :  that  though  one  wit- 
ness to  a  fact,  supported  by  circumstances,  was 
sufficient,  the  rule  had  not  been  further  relaxed : 
that  being  found  in  bed  was  sufficient  evidence  of 
adultery,  but  of  that  there  must  be  legal  proof: 
that  identity  was  perhaps  proved,  if  the  fact  had 
been  supported  by  other  witnesses,  or  by  other 
acts ;  that  the  confession  of  the  paramour,  not  in 
the  presence  of  the  wife,  was  no  evidence :  that  as  to 
the  letters,  though  of  the  handwriting  of  the  parties, 
they  were  not  dated ;  there  was  no  proof  of  send- 
ing; nor  in  whose  possession  they  were  found, 
nor  to  whom  addressed.  The  whole  cause,  there- 
fore, rested  on  the  testimony  of  one  witness,  and 
the  law  required  more. 


1796. 

Consistory. 
Maj  12. 


DONNELLAN 


DONNELLAN. 


Per  Curiam. 
I  should  wish  to  give  the  Counsel  for  the  hus- 
band time  to  consider  the  proofs  in  this  case  ;  for 
I  think  it  would  be  relaxing  the  rules  of  evidence 
too  much  to  pronounce  for  the  divorce  on  the  pre- 
sent proofs.  It  is  strange,  that  neither  the  second 
nor  third  witness  should  depose  to  any  conversa- 
tion. I  shall  therefore  permit  the  conclusion  to 
be  rescinded  generally ;  for  I  see  enough  to  in- 
cline me  to  think  it  is  a  fair  case ;  but  there  is  not 
sufficient  proof  to  warrant  a  sentence. 


Conclusion  rescinded. 


SUPPLEMENT. 


CARGILL   V.   8PENCE. 


1 


teitibir  nuj  be 


ui&»w«..  The  Court  (Sir  William  Wynne),  after  the  ar- 
ia >  twtuin.  gument  in  this  case  which  respected  the  validity 
cSiWtor*''"  of  a  seaman's  will,  stated  its  opinion,  that  though 
'"""w'i^  ii  '^^  execution  of  the  will  was  sufficiently  proved, 
iiTciing  iti  opi-  the  identity  of  the  testator  was  not  established ; 

■iomoribgin-  ,    .,  ■'  ,     , 

■nOaicdBjor  ih*  ana  then  proceeded : — 

m^'uiaMV-  I'  '^  impossible  on  this  evidence  to  pronounce 
danaD.UaHar  fo]-  the  wjll,  vct  if,  by  practice,  the  Court  can 
'Undifftd  have  an  opportunity  of  establishing  the  fact,  by 
'*""  ""  *"  allowing  the  party  to  supply  the  defect,  it  is  bound 
to  do  so.  It  is  not  for  me  to  inquire,  wjiether  the 
paper  be  officious,  or  not,  but  whether  it  be  the 
will  of  the  asserted  testator,  or  not. 

In  the  case  of  Lady  Amelia  Butler's  will,  which 
was  executed  in  the  presence  of  persons  not  ac* 
quainted  with  her,  there  was  a  defect  of  proof  of 
identity ;  and  the  Court  rescinded  the  conclusion 
in  order  to  allow  the  link  in  the  chain  of  proof  to 
be  supplied.  I  shall,  therefore,  rescind  die  con- 
clusion in  this  case,  and  give  the  parties  an  op- 
portunity of  proving  the  identity. 

There  is  also  a  paper  which  is  insisted  upon  as 
material ;  but  which  is  not  proved  on  the  interro- 
gatories, though  annexed  to  them.  I  shall  also 
allow  the  opposers  to  plead  and  prove,  if  they 
think  fit,  that  that  letter  is  of  the  handwriting  of 
Thomas  Cargill,  the  executor:  though  my  only 
object  in  rescinding  the  conclusion  is,  to  obtain 
proof  of  the  identity. 
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Easter 

Term, 

IttSeision. 

Gargill 

0. 

Spence. 


The  following  minute  was  taken  down : — "  The  i^oa. 
**  Judge  having  heard  the  proofs  read  and  Coun-  prerooativr. 
sel  on  both  sides,  rescinded  the  conclusion  of 
the  cause  for  the  purpose  of  permitting  John 
"  Cargill  to  plead  and  prove  the  identity  of  the 
*'  party  deceased,  and  for  permitting  the  adverse 
*'  party  to  plead  and  prove  the  handwriting  of  an 
**  exhibit  annexed  to  his  interrogatories." 

On  the  4th  Session  of  Easter  Term,  an  allega- 
tion, pleading  identity,  was  admitted  without  op- 
position ;  three  witnesses  were  examined  upon  it; 
and  Cargill  having  admitted  the  handwriting  of 
the  exhibit,  the  Court,  on  the  third  Session  of  Tri- 
nity Term,  pronounced  for  the  will,  the  identity 
being  fully  established. 


HENLEY    AND    DUDDERIDGE    V.    MORRISON. 

This  was  a  suit  for  seaman's  wages,  wherein 
Lord  Stowell,  as  Judge  of  the  High  Court  of  Ad- 
miralty, had,  after  the  cause  had  been  opened  at 
the  hearing,  rescinded  the  conclusion  in  order  to 
allow  a  second  witness  to  be  produced  in  support 
of  the  mariner  s  summary  petition :  and,  on  two 
subsequent  occasions,  the  Judge,  on  affidavits, 
also  rescinded  the  conclusion  for  the  same  pur- 
pose. 

From  this  third  rescinding  of  the  cause,  an  ap- 


1829. 

Delboate»» 
Sd  Feb. 


In  a  tnitforsm- 
man't  waives, 
the  Jadge  maj 
properlj  reaoiad 
the  cooolaaion 
of  the  oaoae  for 
the  admiaaioD  of 
farther  Of  ideace. 
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1B29.       peal  was  prosecuted,  on  the  part  of  the  owners,  to 
the  High  Court  of  Delegates,  wherein  the  Judges, 

viz. 

heklbt  Mr.  Justice  Bayley,  Dr.  Phillimore, 

MOERI.ON.  Mr.  Justice  Park,  ^J'  gj^^^^"^' 

Dr.  Daubeny,  Dr.  Haggard, 

pronounced  against  the  appeal,  and  declared  '^  that 
*'  the  Judge  of  the  Court  below  had  proceeded 
"  rightly,  justly  and  lawfully,  and  they  condemn- 
**  ed  the  appellants  in  costs,  and  remitted  the 
"  cause. 


Westmeath  v.  Westmeath. 

Vide  inprk,  134.      An  appHcatiou,  in  this  cause,  for  a  Commission 

of  Review  was  rejected  on  the  24th  of  June,  1829. 

Brodericky  in  support  of  the  application. 
Lushingtan,  contra. 


APPENDIX. 


[See  Skeffinoton  v.  White,  p.  631.] 

The  principles  and  object  of  the  statutes  of  administration  (a) 
may  be  gathered  from  the  construction  put  upon  them  by  repeated 
decisions,  and  by  long-established  practice  recognized  by  the 
Judges  of  different  courts  —  common  law,  equity,  and  ecclesi- 
astical— to  have  been  to  vest  the  right  to  administration  in  the 
person  who  is  possessed  of  the  beneficial  interest  in  the  personal 
estate.  Thus,  in  the  case  of  ?ifeme  covert,  it  has  been  determined 
that  the  husband  has  a  right  to  the  administration,  not  strictly  as 
next  of  kin,  but  either  under  the  equity  of  the  statute  of  21 
Hen.  8.  c.  5  (6),  or  under  the  earlier  statute  of  31  Edw.  3,  c.  11, 
"  as  the  next  and  most  lawful  friend"  (c),  or  mero  jure  (d) ;  which 
right,  as  well  as  the  right  to  the  property,  the  statute  of  29  Car.  2, 
C.3.  s.  25,  declares  the  husband  shall  have,  notwithstanding  the 
statute  of  distributions  (22  &  23  Car.  2,  c.  10)  :  yet  still,  **  if  the 
^'  husband  has  departed  with  all  his  interest  in  his  wife's  fortune, 
**  he  shall  not  have  administration" (e).  So  also,  in  the  case  of 
an  administration  cum  testamento  annexo,  the  residuary  legatee 
and  his  representatives  ad  infinitum  are  held  entitled  to  the  grant 
in  preference  to  the  next  of  kin  {/). 

(a)  31  Edw.  3.  c.  11.  21  Hen.  8.  c.  5. 

(b)  Pel  Nichols  and  VVarburton  in  Stevens  v.  Gibbons.  Moor,  871. 

(c)  4  Burn.  Ecc.  Law.  (p.  278.  8,6.  8th  Edit.)  citing  1  Roll's  Abr.  910. 
Wilson  V.Drake,  2  Mod.  20.  noU$,  Fawtry  v.  Fawtry,  1  Salk.  36.  1  Show. 
327.    Holt.  42. 

(d)  Ognel's  case,  4  Co.  51*  Johns  v.  Rowe,  Cro.  Car.  106.  Com.  Dig.  Ad- 
ministrator, B.  6. 

(e)  Com.  Dig.  Administrator,  B.  6.  (nolis)  citing  Rex  v.  Dr.  Bettesworth, 

Str.  nil. 

(/)  Isted  V.  Stanley,  Dyer,  372.  Day  v.  Chapfield,  1  Vem.  200.  Thomas 
V,  Butler,  I  Ventris,  217.  2  Lev.  55.  Com.  Dig.  Administrator,  B.  6.  vol.  i. 
p.  487. 6th  Edit. 
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On  the  same  principle  of  bterest,  and  ia  affirmance  of  a  pnc- 
tice  which  had  long  prevailed,  the  following  adjudged  cases  have 
determined  that,  under  the  statutes,  the  ordinary  is  bound  oolj 
to  giant  the  administration  to  such  peraon  as  is  next  of  kin  at  tbe 
intestate's  death,  and  not  to  one  who  is  not  entitled  to  tbe  bcxieGctil 
interest  in  the  effects,  though,  by  the  death  of  intermediate  personi, 
he  may  have  become  next  of  kin  at  the  time  the  grant  is  required. 


P..»oo»TiT«.  Savage  v.  Blttoe. 

HihryTcnn.  Abraham  Cocker  died  intestate,  leaving  a  brother  and  sevoil 
4th  Stmioa.  nephews  and  nieces.  Administration  was  granted  to  the  tvother ; 
The  autTai  "  ^'  *''^  ^"*'  "^  ^^  y^"^  ***  distributed,  taking  the  deceased's 
Hen.S.  c.  S.  Securities  upon  himself.  The  adminiBtrator  died,  leaving  the 
■Pfdia  oplj  to  ggcurities  due  to  the  original  deceased  outstanding :  he  made  t 
■ach  u  tra  next      .„         ,  ■       , 

of  kin  It  tba       will,  and  appointed  an  executor. 

lu^k**'  't^w».  ^  decree  was  taken  out  against  die  nephews  to  show  cause,  why 
fcrc  the  Court  ^^^  administration  de  bonis  non  should  not  be  granted  to  the 
nMdctbeili  executor  of  the  brother  administratoT.  llie  nephews  appealed, 
trthe''^eSiS!    and  prayed  administration. 

«f  tbe  iiliiiiDU-  Sir  William  Scott  and  Dr.  Nickoll  for  the  executor. 
SrtU  kTn  u"  "^^  question  is,  whether  the  executor  of  the  administrator  or 
ihe  detth)  ii^  the  next  of  kin  is  entitled  to  tbe  administration  de  bonis  non.  I( 
^"'"""^lUd  ""'  "s*^^**^?  ^  '^'^  '^^  "^"'  °f  '''"•  though  they  have  received 
udiitribatioa.  their  shares,  executed  releases,  and  thus  dischai^ed  their  intaetf. 
who  had  n-  The  Court  is  inclined  in  such  grants  to  follow  the  interest,  and 
i  Xun  tad'sga-  S*^^  ^^^  handle  to  the  person  who  has  the  interest.    It  woukl  not, 

'.  cdrekun.         unless  compelled  by  law,  give  the  grant  to  peraona  without  any 

I  interest.     The^l  Hen.8,c.5,  enacting  that,  on  the  death  of  u 

f  intestate,  the  administration  is  to  be  decreed  to  the  next  of  kin, 

.;  does  not  apply  :  it  has  been  complied  with  :  the  administraticn 

i  was  BO  granted  in  the  first  instance.     He  Court  is  not  to  go  on 

*  in  infinitum-     Where  a  party  has  parted  with  idl  his  interest  to 

:  tbe  effects,  he  has  no  right  to  the  administration,    Yoong  v. 

Pierce,  (a)  Great  danger  and  inconvenience  would  ensue,  if  per- 
sons were  permitted  to  come  into  the  management  of  the  estate 
who  have  no  interest,  and  who  would  have  only  to  pay  over  to 
those  entitled.  This  is  the  principle  of  the  ordinary  practice  of 
granting  administration  with  will  annexed  to  the  residuary  k^aiee, 
though  against  the  words  of  the  statute,  Isted  v.  Stanley.  (A) 
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Dr.  Swabey,  contrd.  Though  the  parties  have  released  their  Savice 
interest,  they  have  not  renounced  their  right  to  the  administration.  Blythe 
In  Young  v.  Pierce  there  was  an  agreement  that  the  other  party 
should  take  administration.  In  Isted  v,  Stanley  the  point  de- 
cided was,  that  an  executor  of  an  executor,  dying  before  probata, 
was  not  executor  to  the  original  testator,  though  entitled  to  admi- 
nistration if  the  residue  was  bequeathed  to  his  testator ;  it  is  true, 
it  was  stated  that  though  there  were  next  of  kin  it  was  the  course 
of  office  to  grant  administration  to  the  residuary  legatee,  which 
was  (the  reporter  says)  allowed  to  be  law.  The  question  is,  whe- 
ther the  31  Edw,  3.  and  21  Hen.  8.  are  obligatory  on  the  Court. 
The  Court  is  only  ministerial :  the  statutes  leave  it  no  discretionary 
power.  The  practice  of  the  Court  inclines  to  the  person  having 
the  beneBcial  interest,  as  in  the  case  of  a  residuary  legatee,  and 
where  the  option  is  left  to  the  Court;  but  It  has  only  such  a  dis- 
cretionary power  when  the  parties  are  in  equal  degree,  or  between 
a  widow  and  next  of  kin  who  are  equally  entitled.  It  has  no 
further  discretion.  The  statute  is  as  obligatory  on  the  second 
grant  as  on  the  first.  In  Prior  v.  Moss  (Prerogative,  1772, 
April  10)  "  Moss  died  intestate.  The  mother  of  the  intestate  died 
**  without  taking  administration,  and  made  Prior  executor.  The 
"  uncle  of  the  deceased  took  out  administration.  Prior,  the  ex- 
"  ecutor,  called  it  in  as  having  all  the  interest  under  the  will.  The 
"  Court  (Dr.  Bettesworth)  held  it  well  granted  to  the  next  of  kin  to 
"  the  intestate."  In  Elliot  v.  Collier  (a).  Lord  Hardwicke  held  the 
husband  entitled  to  the  interest  without  the  administration. 

Per  Curiam  (Sir  William  Wynne). 

I  understand  the  rule  of  the  office  to  be,  to  grant  administration 
to  those  who  are  next  of  kin  at  the  time  of  the  death  :  but,  where 
a  representation  has  been  taken  out  and  another  is  wanted,  the 
course  of  the  office  is  to  make  the  grant  to  the  interest  and  not  to 
persons  who  were  not  next  of  kin  at  the  time  of  the  death,  but 
who  have  since  become  so.  Such  is  laid  down  by  Sir  Edward 
Simpson  to  be  the  rule  of  office.  (6)  In  the  case  of  Young  v. 
Pierce,  an  administration  was  granted  by  the  Prerogative  and 
Delegates  to  the  interest,  viz.  to  the  executor  of  one  next  of  kin, 
in  exclusion  even  of  another  who  was  also  next  of  kin  at  the 
intestate's  death,  but  who  had  released  her  interest.  Here  the 
parties  were  not  next  of  kin  at  the  death,  for  they  are  nephews 
and  nieces,  and  there  was  a  brother.  I  conceive  that,  such  being 
the  case,  they  are  not  entitled  to  this  administration ;  for  the 

(tt)  3  Atk.  626.  1  Ves.Sen.  17.  1  WiU.  168. 
(6)  Infra,  154. 
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Savaoi      .Statute  looks  to  the  next  ofkin  at  the  time  of  tbe  death,  not  to 
„  "'  tbe  next  of  kin  when  a  second  grant  is  wanted,  and  the  Court  will 

gprant  the  adminiBtration  to  the  representative  of  the  original  adrni^ 

Pbmog.  1796.  oiBtrator  in  preference  to  a  person  who,  by  the  death  of  inter- 
mediate persons,  becomes  the  next  of  kin  wlien  the  second 
administration  is  wanted.  Lovegrove  v.  Lewis,  before  the  Dele- 
gates, was  a  case  of  this  kind,  (a)  The  question  is  not,  whether 
the  same  nile  applies  to  administrations  de  bonis  rum  as  to 
original  administrations  ;  but  whether  the  statute  does  not  applj 
only  to  such  as  were  next  of  kin  at  the  death.  But,  in  order  to 
look  more  full;  into  the  cases,  let  the  matter  stand  over. 
On  the  by-day,  the  cause  came  on  again. 
Dr.  Swabejf  cited  Hole  v.  Dolman  (fr),  Kinleside  v.  Cleaver  (c), 
Walton  V.  Jacobson  (d),  and  WhitehitI  v.  Phelps,  (Prerogative, 
1711,  E.T.  2Sess.)  "  Whitehill  died  intestate,  leaving  a  widow 
"  and  no  children.  The  widow  took  administration  and  made  her 
"  son  executor.  He  prayed  administration  de  bonis  turn  to  tbe  bus- 
"  band.  This  was  opposed  by  the  mother  of  the  husband,  Admi- 
"  nistration  de  bonis  non  was  granted  to  her,  though,  according  to 
"  the  custom  of  London,  the  widow  had  the  right  of  distributioo." 
The  case  cited  from  Freeman  the  reporter  thinks  contrary  to  law. 
Unless  Lovegrove  v.  Lewis  (of  which  case  1  was  not  aware  on  the 
fonner  day)  had  occurred,  the  cases  to  which  I  have  referred 
would  have  been  decisive.  That  case  has  established  a  distinct 
principle ;  the  only  distinction  from  the  present  case  is  that  here 
the  parties  were  originally  in  distribution,  but  they  have  released 
their  interest. 

'   '    1  fa)  LoKfTovet.Lewiiand  Lewii.  (Pi«ng.  1772,Tnii.Teiin,2Dd  SenioD.) 

]  — John  BidletlOD  died  in  November  1T61,  &  widower,   iolesl&Ie,  loaring  Iwo 

'        ('  oai — the    only  penoni  entitled  in  disthhulion.     John   Eidlealon,  ooe  of  tbe 

I  ) .  aOiM,  look  out  BdmiDigtratioa  lo  hi<  father  in  1761.     Thomas,  the   olber  um, 

'.     '  died  in  1762  intestate,  leaving  hli  brothel  John  hiionly  next  ofkin.     John,  tbe 

1 1*  1  tdminiitiatOT,  by  his  will,  dated  13  September  1763,  appointed  lovegrove  ha 

,  !  lole  executor.    Tbe  validity  of  that  will  b«ng  contested,  it  was  prancnuieed  br 

\f',  by  the  Pren^live  Court  and  by  the  Delegal«.     Lovegrove  wai  aworn  admioit- 

'  I  trator  of  Bidleaton,  the  father.    John  and  Richard  Lewia  opposed  the  grant  on 

I  Ihe  gmund  that  they  were  the  couuni-geiman,  and  then  next  of  kin  of  John 

Bidleitoo,  the  father,  and,  ai  inch,  asserted  tbeir  tight  to  tbe  adininistratioD  dt 

6gnit  lun.     It  was  alleged  thai  Ihey  had  no  interest  in  tbe  eflects.     Sir  George 

Ha;  decreed  letten  of  admiDistialioD  de  bonu  non  of  John  Bidleston,  the  father. 

to  be  granted  to  Lovegrove,  the  executor  and  residuary  legatee  of  John  Bidleston, 

the  ion  and  administrator.     And  this  sentence  was,  on  tbe  39th  of  April,  IT73, 

)  affirmed  wilh  costs,  by  the  Court  of  Delegales.     The  Judges  present  were:— 

'  Aston  J.    Blackstone  J.    Macham,  and  Loveday,  LL.D. 

(ft)  Infra,  16.V  <c)  Infra,  169.  (rf)  Vol.  I.  346. 
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Sir  William  Scott  and  Dr.  Nicholl,  contrii.  Savage 

The  question  is,  whether  the  other  party  has  a  statutable  right,  "^    Blythb. 

and  whether  the  Court  is  consequently  bound.     It  turns  on  the  • 

construction  of  the  statute— on  the  words  **  next  of  kin."     We  Preroc.  1796. 

apprehend  they  mean  the  next  of  kin  at  the  time  of  the  death. 

Great  inconvenience  would  result  if  the  Court  did  not  attend  to 

this  limitation,  but  extended  the  term  to  all  the  branches  to  whom 

it  may  be  derived.     To  say  that  any  one  can  acquire  the  relation 

of"  next  of  kin"  to  a  person,  after  that  person  is  actually  dead, 

would  be  absurd.     The  term  must  only  mean  those  who  are  so  at 

the  time  of  the  death.     No  person,  therefore,  having  a  statutable 

right,  the  Court  will  grant  it,  in  its  discretion,  to  the  interest. 

Per  Curiam, 

Abraham  Cocker,  the  deceased,  died  intestate,  a  bachelor  with- 
out parent,  leaving  a  brother  and  seven  nephews  and  nieces ;  the 
brother  took  administration  ;  he  died,  leaving  goods  unadminis- 
tered,  and,  having  appointed  Savage  his  executor  ;  the  represent- 
ative of  the  brother  and  administrator  applies  for  administration 
de  bonis  non ;  this  is  opposed  by  the  nephews  and  nieces,  who 
claim  it  under  the  statute.  The  brother,  at  the  death  of  the 
intestate,  was  the  sole  next  of  kin  and  solely  entitled  to  the 
administration.  The  nephews  and  nieces  were  then  entitled  in 
distribution,  but  not  to  the  administration.  The  only  question 
is,  whether  the  nephew,  who  had  no  right  to  the  administration 
at  the  death,  is  now  entitled  by  devolution  on  the  death  of  the 
brother. 

It  is  argued,  that  it  has  been  held  that  it  ought  to  be  granted 
to  the  next  of  kin  at  the  time  of  the  grant.  This  is  founded  on 
several  cases,  deciding  that  the  administration  to  the' wife  is  not 
grantable  to  the  representative  of  the  husband  but  to  the  next  of  kin 
of  the  wife.  By  the  ancient  practice,  on  the  death  of  the  husband 
administrator,  the  Court  granted  the  administration  prius  petenti 
— to  the  kin  of  the  husband  or  of  the  wife.  Hole  v.  Dolman  (a) 
determined,  that  it  was  grantable  in  preference  to  the  wife's  kin 
and  not  to  the  representative  of  the  husband :  after  which  two 
other  cases  were  decided,  viz.  Kinleside  v.  Cleaver  (6),  and  Wal- 
ton V.  Jacobson.  (c)  But  this  case  does  not  fall  within  the  prin- 
ciple there  decided  ;  for,  in  those  cases,  the  kin  were  next  at  the 
death,  the  husband  not  being  considered  as  kin  but  having  a  claim 
in  a  distinct  character ;  and  therefore  the  Court  held  that  the 
wife's  next  of  kin  in  those  cases  had  an  absolute  statutable  right, 

(rt)  Infia,  1()6.  (/>)  IntM,  169.  {r)  Vol.  1.  346. 
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Savaos        on  which  they  granted  it.     Such  also  is  the  case  where  the  admi- 
Q  ^'  nistration  is  granted  to  the  widow  ;  she  does  not  take  it  as  next 

of  kin. 

PsEmoo.  1796.       "phe  question  then  is,  whether  the  grant  is  to  be  made  to  the 

*  representative  of  the  person  who  took  as  next  of  kin,  or  to  those 
who  have  become  next  of  kin  at  the  time  of  asking  for  the  grant. 
By  the  practice  of  the  office  the  statutable  right  is  confined  only 
to  the  kin  at  the  time  of  the  death ;  afterwards  to  grant  it  to 
their  representatives.  So  in  a  note  of  Sir  Edward  Simpson,  in 
which,  adverting  to  the  case  of  Hole  v.  Dolman,  that  learned 
Judge  says : — '*  The  rule  there  seems  to  mean  only  to  the  next 
**  of  kin  at  the  death  of  the  deceased,  not  to  whom  may  happen 
''  afterwards  to  be  next  of  kin  at  the  time  a  question  arises  upon 
''  the  grant  of  administration;  for  a  dead  man  can  have  no  next 
**  of  kin  ;  he  is  not  in  a  capacity  to  have  next  of  kin  at  the  time 
''  he  becomes  so.  Therefore,  by  the  course  of  office,  it  is  granted 
**  to  the  interest,  when  the  next  of  kin  at  the  time  of  the  death 
<'  is  not  living  at  the  grant  of  administration  de  bonis  non ; 
**  except  in  the  case  of  next  of  kin  of  wife  and  representative  of 
*'  the  husband — then  granted  to  the  next  of  kin.  Undoubtedly 
'^  by  the  statute,  the  grant  of  administration  to  next  of  kin  b 
'*  good ;  but  when  the  next  of  kin,  who  were  so  at  death  of 
**  deceased,  are  dead,  then  it  is  in  the  heart  of  the  Court  to  grant 
**  it  to  the  next  of  kin  or  the  interest,  and  the  grant  does  not 
<<  depend  on  the  statute  but  the  rules  of  the  Court — may  grant  it 
"  to  next  of  kin,  may  grant  it  to  interest,  without  regard  to  greater 
**  or  less  interest,  according  to  the  circumstances."  In  exact 
affirmance  of  that  principle  was  the  judgment  of  Sir  George  Hay, 
in  Lovegrove  v.  Lewis  (a)^  which  was  affirmed  by  the  Delegates 
with  costs.  There  it  could  not  be  denied  that  the  cousins  were 
the  next  of  kin  at  the  time  of  the  grant,  yet  Sir  George  Hay  and 
the  Delegates  decreed  it  to  the  interest.  In  this  case  the  nephews 
were  not  next  of  kin  at  the  death,  though  in  distribution ;  but 
the  greater  interest  at  the  death  was  in  the  brother,  and  therefore 
his  representatives  have  the  greater  interest.  Not  only  so ;  it  is 
stated  that  payment  was  made  to  the  nephews  and  nieces  in  full 
satisfaction  of  their  distributive  shares,  and  that  they  gave  releases ; 
so  that  they  have  now  no  interest  as  appears  on  the  face  of  the 
releases.  But  it  is  said  that  they  protest  against  the  effect  of 
their  releases,  and  against  any  use  to  be  made  of  them  ;  and  it  is 
argued  that  they  may  apply  to  some  Court  to  determine  on  their 
validity  :  it  is  not,  however,  suggested  that  they  were  improperly 

(rt)  Supnii  162.  uoti$. 
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obtained,  nor  that  any  proceedings  are  going  on  to  invalidate        Savage 
them.     Though  the  Court  has  no  right  to  try  the  validity  of  these        g  ^' 

releases,  yet  It  must  take  notice  of  them  as  It  does  of  marriage-  . 

articles  allowing  a  wife  to  make  a  will,  which,  being  upon  the  P^eroo.  1796. 
face  valid  and  their  validity  not  appearing  to  be  contested,  the 
Court  grants  probate.  By  the  same  plea  that  the  effect  of  these 
releases  is  sought  to  be  avoided,  a  husband  might  always  avoid  . 
his  wife's  will.  I  am  of  opinion  that  the  nephews  have  no  statu- 
table right  as  they  were  not  next  of  kin  at  the  time  of  the  death. 
The  course  of  office  in  that  case  is  to  grant  the  administration  to 
the  superior  interest,  viz.  in  this  case,  to  the  representative  of  the 
administrator,  who  would  take  half;  and  the  interest  of  the 
others  is  released.  Under  the  circumstances  the  interest  is  so 
clearly  in  the  executor  of  the  deceased  administrator,  that  I  shall 
grant  the  administration  de  bonis  non  to  him. 


Almes  V,  AlMES.  Prerogative. 

1796. 
Sir  William  Scott  and  Dr.  Nicholl,  for  Elizabeth  Almes,  relied     Mich.  Term. 

on  the  recent  decision  in  Savage  v.  Blythe.  (a)  4th  Session. 

It  was  contended  contrd,  that  by  taking  out  a  decree  calling  Where  the 

on  the  son  to  accept  or  refuse  the  administration,  the  other  party  ^^^'f  ^^} 

had  waived  their  own  right;  at  least  that  the  son  should  be  statute  of  21 

indemnified  for  his  costs.  ^^*  ®« c»  &•  It 

Per  Curiam  (Sir  W i  l  L i  a  m  W  y  N  n  e).  the  a^imnistra- 

Administration  is  prayed  of  the  goods  of  William  Davis  left  tion  to  those 

unadministered  by  his  sister,  who  in  her  lifetime  conveyed  all  her  j^t^ygstj*  ^j- 

interest  in  the  effects  of  William  Davis  by  a  deed  of  gift  to  her  ministration  de 

daughter-in-law,  Elizabeth  Almes,  one  of  the  parties.     And  the  ^'j*  *"»"  S™"*^" 
.       .  '^       .  ed  to  a  person, 

question  is,  whether  Elizabeth  Almes  or  William  Almes,  the  son  entitled  under  a 
of  the  administratrix  and  the  nephew  and  next  of  kin  of  William  ^f®*i°^^'  ^^.^^ 
Davis  (but  who  was  not  so  at  the  time  of  the  death),  is  entitled  nistratriz  to  the 
to  administration  de  bonis  non,  whole  beneficial 

It  is  not  denied  that  the  entire  interest  is  in  her ;  nor  that  the  ference'to"  bmT" 
other  party  is  fully  aware  of  that  fact ;  for  he  was  a  party  to  the  who  was  not  next 
deed.  Has,  then,  William  Almes  a  statutable  right  by  which  the  of  Se  deaUif"* 
Court  is  bound  ?   ^  and  who  conse- 

Where  there  is  a  statutable  right,  the  Court  always  grante  it,  J^^^^bf  **^.  ^° 
except  in  a  few  instances — that  of  a  residuary  legatee  for  example. 
William  Almes  was  not  next  of  kin  at  the  time  of  the  death,  and 
had  no  right  nor  interest  then,  nor  has  he  any  interest  in  the 

(«)  See  piieceding  case. 
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Almes  effects  now.  He  has,  then,  no  statutable  right.  I  so  decided  in 
Almxs.  Savage  v.  Blythe,  where .  the  question  was  between  the  executor 
of  the  brother  (administrator  of  the  deceased)  and  nephews  and 
nieces,  who,  though  they  were  not  entitled  to  the  administration, 
would  have  been  entitled  in  distribution  if  they  had  not  signed 
releases.  That  case  I  determined  on  the  authority  of  Sir  George 
Hay's  decision,  in  Lovegrove  v.  Lewis,  affirmed  by  the  Delegates* 
There,  those  who  were  not  next  of  kin  at  the  time  of  the  death 
were  held  not  to  be  entitled  under  the  statute  to  the  adminis- 
tration de  bonis  non,  which  was  granted  to  the  executors  of  the 
administrator.  The  present  case  is  rather  stronger  than  Savage 
V.  Blythe.  Where  the  Court  is  not  bound  by  the  statute.  It  will 
always  grant  the  administration  to  those  who  have  the  interest. 
Then  there  is  no  doubt  that  Elizabeth  Almes  is  entitled. 

There  must  have  been  some  mistake  in  taking  out  the  decree 
calling  upon  the  other  parties  to  accept  or  refuse  administration, 
instead  of  to  shew  cause  why  it  should  not  be  granted  to  Elizabeth 
Almes.  There  is  a  kind  of  inconsistency  in  this  decree  with  the 
application  for  the  grant  of  administration  to  her.  It  cannot  be 
the  course  of  office  that  such  should  issue  :  but,  as  that  might 
have  been  explained  without  entering  into  this  petition,  it  was  not 
necessary  to  bring  the  question  before  the  Court ;  and  on  this 
ground  I  shall  not  decree  the  costs  to  be  paid  by  the  person 
taking  out  the  decree.  Let  administration  pass  to  Elizabeth 
Almes. 


The  preceding  are  cases  of  de  bonis  non  grants ;  but  different 
Ecclesiastical  Judges  have  on  several  occasions  declared  that,  in 
all  that  regards  the  obligation  of  the  statutes  of  31  Edw.  3.  c.  1 1> 
and  21  Hen.  8.  c.  5.  on  the  Court,  in  the  grant  of  administration, 
no  distinction  exists  between  an  original  and  a  de  bonis  non  ad- 
ministration ;  (a)  or,  in  other  words,  that  where  a  party  would 
have  had  a  statutable  right  to  an  original  administration,  he 
would  have  the  same  right  to  the  de  bonis  non  administration ; 
and  the  converse  of  that  proposition  must  also  necessarily  be  true, 
that  where  he  would  have  had  no  statutable  right  to  9l  de  bonis 
non  grant,  he  can  have  no  such  right  to  an  original  grant.  Nor 
does  it  seem  possible,  either  in  principle  or  in  reason,  to  distin- 
guish in  this  respect  between  the  first  and  any  subsequent  grant. 
The  ground  of  making  the  de  bo7iis  non  grant  to  the  represent- 

(a)  Dr.  lieUeswortlj,  and  tlic  C'ouit  of  Delegates  in  Kinleside  v.  Cleaver. 
(Vol.  1.345. and  infra,  169.)     Dr.  Hay  iu  Walton  r.  Jacobson,  (Vol.  1.  346.) 
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atives  of  the  next  of  kin,  at  the  time  of  the  death,  in  preference 
to  the  next  of  kin,  at  the  time  of  the  grant,  is,  that  the  former 
are  possessed  of  the  beneficial  interest  in  the  intestate's  effects  : 
but  that  interest,  under  the  22  and  23  Car.  2.  c.  10,  vests  in  the 
distributees  immediately  on  the  intestate's  death,  and  is  conse- 
quently transmitted  to  their  representatives,  although  no  adminis- 
tration had  been  taken  out  in  the  lifetime  of  such  distributees. 
Accordingly,  while,  on  the  one  hand,  it  is  always  held  in  practice 
that  a  person,  who  was  next  of  kin  at  the  time  of  the  death,  is, 
under  the  statute  of  Hen.  8,  entitled  to  the  de  bonis  non  grant  in 
preference  to  the  representative  of  the  original  administrator,  or 
to  the  representative  of  any  other  next  of  kin  at  the  time  of  the 
death,  it  is,  on  the  other  hand,  the  established  practice  and 
course  of  office,  that  if  all  who  were  next  of  kin  at  the  death  are 
dead,  then  the  representative  of  such  next  of  kin,  being  entitled 
to  the  beneficial  interest,  is  also  entitled  to  the  administration, 
whether  original  or  de  bonis  non;  with  this  limitation  however 
in  both  cases,  that  a  person  originally  in  distribution  is  preferred 
to  the  representative  of  the  next  of  kin. 

The  foregoing  cases,  the  established  practice,  and  the  inferences 
deducible  from  both,  sufficiently  show,  that  the  Ecclesiastical 
Courts  strongly  hold  that  the  right  to  the  administration  is  trans- 
missible, and  almost  universally  accompanies  the  right  to  the 
property :  but,  since  the  cases  of  Hole  v.  Dolman  and  Kinleside 
V.  Cleaver,  a  different  rule  has  prevailed  with  respect  to  the 
administration  of  feme  covert's  estates  after  the  death  of  the 
husband — the  sole  person  entitled  to  the  administration  at  the 
time  of  the  wife's  death,  viz.  that,  whether  the  husband  has  taken 
administration  to  his  wife  or  not,  the  representation  to  her  must 
be  granted  afler  his  death  to  those  who,  at  the  time  of  the  wife's 
death,  were  her  next  of  kin,  even  though  they  have  no  interest  in 
her  effects,  in  preference  to  the  husband's  representative  in  whom 
the  whole  interest  is  vested,  (a) 

Since  the  publication  of  the  former  volume,  more  extended 
notes  of  the  cases  of  Hole  v.  Dolman,  and  Kinleside  t;.  Cleaver  (6), 
together  with  some  notes  of  the  earlier  cases  relating  to  this 
point,  have  come  into  the  Editor*s  possession,  and  are  now  pub- 
lished, in  the  hope  that  the  materials  and  information  thus  col- 

(a)  Is  it  not  a  strange  anomaly  to  grant  the  admiuislration  to  the  representa- 
tive of  the  residuary  legatee  ad  infinitum,  and  to  refuse  it  to  the  representative  of 
the  husband  —  the  universal  legatee  by  operation  of  law  ? 

(//)  Vol.  I.  344-5. 
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lected  may  be  useful,  if  this  important  point  of  practice  should 
hereafter  be  re-considered. 


Prerogativs. 

1700-1. 
Febroary,  25th. 

Chou  in  action 
to  wife.    Hus- 
band, adminis- 
trator, dies 
without  altering 
property,  and 
makes  a  will : 
hisadministrator 
with  will  an- 
nexed takes  ad- 
ministration de 
bonii  to  the 
wife ;  tliat  ad- 
ministration 
called  in  by  her 
next  of  kin  and 
revoked,  the 
property  not 
Deing  alteied 
by  the  husband. 

Prerooativb. 

Hilary  Term. 

1713. 

Estate  not  vest- 
ed by  law  or 
equity,  admi- 
nistration de 
bonis  non  to  the 
next  of  icin. 


KiNASTON  V,  Mills. 

Margaret  Burnett  (otherwise  Kinaston),  the  wife  of  Major 
William  Burnett,  died  entitled  to  the  sum  of  1400/.,  the  property 
whereof  the  said  William  had  not  altered.  He  took  adminis- 
tratioa  to  her,  and  made  his  will ;  and  died,  being  killed  in  a  duel. 
Francis  Mills  takes  out  administration  to  him  with  the  will  an- 
nexed (no  executor  being  named  in  the  will),  and  afterwards  takes 
administration  de  bonis  non  of  Margaret  Burnett.  John  Kinas- 
ton, brother  of  Margaret  and  next  of  kin,  cites  him  to  show  cause 
why  the  administration  de  bonis  should  not  be  revoked  and 
granted  to  him.  Sir  Richard  Raines,  the  Judge  of  the  Prero- 
gative Court,  revoked  the  administration  accordingly.  What 
belonged  to  Margaret,  being  a  chose  in  action,  and  the  property 
not  altered,  goes  to  her  next  of  hin,  and  not  to  the  executor 
or  administrator  of  the  husband,  (a) 


Amhurst  v.  Amhurst  and  Bawdes. 

Charles  Amhurst  makes  his  will,  and  Dorothy  Amhurst  and 
Lady  Selby  his  executors,  who  prove  it.  1000/.  legacy  is  charged 
on  the  estate  for  them.  Dorothy  dies  intestate,  and  her  husband 
takes  administration  to  her  and  makes  his  son  executor,  who 
prays  administration  de  bonis  non  of  Dorothy.  Charles  Selby,  a 
sister's  son  of  Dorothy,  prays  administration  as  her  next  of  kin. 

Ex  parte  Selby. 

Applying  for  administration  shows  the  estate  not  vested ;  it 
must  be  granted  to  the  next  of  kin,  21  Hen.  8.  c.  5.  If  the 
estate  had  been  vested  in  the  husband,  his  executor  would  have 
had  it  without  administration.  If  the  husband  had  been  her 
executor,  if  the  husband  and  wife  had  assigned  the  legacy,  or  if 


(fl)  In  the  case  of  Burnett  v,  Kinaston,  (Prec.  in  Ch.  118.  S,C-  2  Free- 
man, 239.  Trin.  Term  1700.  which  related  to  the  effects  of  the  same  party 
deceased)  Sir  Nathaniel  Wright,  Lord  Keeper,  held  that  the  money  there  in 
question,  a  chose  in  action  belonged  to  the  administrator  de  bonis  non,  and  was 
not  distributable  among  the  surviving  husband's  next  of  kin ;  but "  the  point  is  now 
settled  that  if  the  husband  survive  his  wife,  then  he,  as  her  administrator,  will  be 
entitled  to  all  her  personal  estate  which  continued  in  action  or  unrecovered  at  her 
death  ;  and  although  he /lie  before  all  such  property  be  recovered,  yet  his  next 
of  kin  will  be  entitled  to  it  in  equity.  1  Roper,  Husband  and  Wife,  205,  and 
cases  there  cited. 
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the  husband  in  his  life  had  taken  security,  he  might  have  released       Amhubst 
tjie  legacy ;   but,  not  having  done  it,  it  no  ways  vests  in  him.        Bawdm. 

Though  a  sentence  be  given  for  a  legacy,  yet  if  not  paid,  it  will  

go  to  the  administrator  de  bonis  non,{a)  The  husband  is  not  to  ^***o<>'  ^''^^ 
have  execution  for  a  debt  of  the  wife's  recovered  by  them* 
Orphanage  money  in  London,  if  not  recovered,  shall  be  considered 
m  a  chose  in  actumy  and  the  husband  cannot  dispose  of  it.  (6) 
Adminbtration  is  to  follow  the  interest  where  there  is  a  residuary 
legatee.  Distributees  have  an  interest  vested  in  them.  Before 
the  31  £dw.  3.  c.  11,  the  ordinary  had  nothing  to  do  with  choses 
in  tuition,  (c)  It  is  held  in  B.  R.  that  an  estate  pour  auter  vie  is 
not  distributable. 

[Contrd, — In  Chancery  the  opinion  is,  that  an  estate ;K>«r  auter 
vie  is  distributable.  Though  the  estate  be  not  vested  in  the  hus- 
band, yet  the  interest  is  which  he  transfers  to  his  representatives, 
and  the  administrator  will  be  trustee  for  them.]  (d) 

In  continuation.  The  same  law  is  in  an  administration  de  bonis 
non,  as  in  a  common  administration.  It  is  not  discretionary 
with  the  ordinary  to  grant  it  where  the  interest  is.  Whitehill  t;- 
Phelps,  (e)  In  Harcourt  v.  Lady  Smith,  Delegates,  1709,  "  Sir 
*'  Samuel  Astrey  made  his  wife  executrix  :  she  married  Mr.  Har- 
«  court,  and  died  leaving  goods  unadministered ;  she  not  being 
^*  residuary  legatee,  the  administration  de  bonis  non  cum  testa- 
*'  mento  annexo  was  granted  to  the  sister  and  next  of  kin."  And 
^n  this  case  the  interest  was  not  considered,  but  only  the  statute 
21  Hen.  8.  c.  5.  The  interest  is  not  considered  by  the  21  Hen.  8. 
c.  5.,  but  a  proper  person  to  represent  the  deceased.  If  the  exe- 
cutor does  not  prove  the  will,  the  next  of  kin  shall  represent  him. 
If  Amhurst  were  administrator,  he  would  only  be  trustee  for  the 
next  of  kin. 

E  contrd. 

The  question  in  the  principal  case  is,  whether  the  interest  is 
vested  in  the  husband  :  for  this  case  does  not  depend  upon  the 
21  Hen.  8.  c.  5.,  but  rather  on  the  statute  of  Distributions,  where 
administration  is  to  follow  the  interest ;  as  in  Astrey's  case  the 
residue  not  being  disposed  of  belonged  to  the  next  of  kin.  Thit 
was  the  opinion  of  the  Prerogative  Court  and  of  the  Delegates.  Tlie 
ordinary  was  administrator  before  the  31  Edw.  3.  c.  5.  That  statute 

(a)  See,  however,  Heygate  v.  Annesley,  3  Bro.  Chan.  Rep.  3€2. 
\b)  Pheasant's  Case.  2  Vent.  341. 

(c)  See  Hensloe*s  Case,  9  Co.  39. 

(d)  By  14  Geo.  2.  c.  20.  estates  pur  auter  vie,  in  case  there  be  no  special  oc- 
cupant thereof,  are  made  distributable. 

(e)  Cited  ante,  p.  152. 


Prerog.  1713. 
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Amhurst       directed  administration  to  be  granted  to  the  next  of  kin.     A  dis- 
Bawdm.       P^^  arose  thereupon,  whether  the  wife  was  not  next  of  kin,  and 
administration  to  be  granted  to  her,  which  occasioned  the  statute 
21  Hen.  8.  c.  5.     Upon  that,  inquiry  was  made  whether  the  hus- 
band was  next  of  kin  to  the  wife  and  determined,  —  in  Ognei's 
case,  4  Co.  51.     Johns  v.  Rowe,  Cro.  Car.  106.,  —  that  admi- 
nistration did  belong  to  the  husband  niero  jure.     Hughes'  case 
was  the  cause  of  the  statute  of  Distributions,  (a)  and  the  law 
therein  makes  the  intestate's  will ;  and  if  the  party  having  a  right 
to  distribution,  die  before  all  is  collected,  his  next  of  kin  shall 
have  administration,  and  not  the  next  of  kin  of  the  first  intes- 
tate. (6)    The  husband  is  the  next  of  kin,  and  has  a  right  to  the 
whole,  for  the  law  has  made  the  wife's  will,  and  vested  all  her 
right  in  him.    The  universal  legatee,  and  not  the  next  of  kin, 
shall  have  the  administration,  where  there  is  no  executor.     Even 
a  residuary  legatee  is  preferred  to  the  next  of  kin.     Isted  v. 
Stanley,  Dyer,  372.     Thomas  v.  Butler,  1  Ventris,  217.     In  the 
case  of  Culpepper  V.  Porter,  1681.     "  Porter  married  Culpepper, 
"  who  had  a  legacy  of  1000/.  left  her  by  her  father.     After  her 
"  death,  the  husband  takes  administration  to  her,  and  dying  makes 
**  his  son  executor,  who  takes  administration  de  bonis  non  to  Mrs. 
Porter,  formerly  Culpepper,  and  is  called  upon  by  the  next  of  kin 
of  Porter,  to  show  cause  why  it  should  not  be  revoked.     The 
administration  is  confirmed  to  the  executor  against  the  next  of 
**  kin."     Every  legatee  has  an  immediate  interest.     The  husband 
had  a  right  to  the  legacy  left  to  his  wife,  which  he  transmitted  to 
his  executors.    In  Early  v.  Cole,  '*  Early  made  his  will,  and  gave 
"  a  legacy  of  50/.  to  his  daughter :  she  married :  20/.  of  the  legacy 
"  was  left  unpaid  at  the  death  of  her  and  her  husband,  who  sur- 
**  vived.    The  husband's  brother  and  wife's  mother  apply  for  admi- 
"  nistration ;  it  was  granted  to  the  husband's  brother."    Arrears  of 
of  rent  due  to  the  wife  shall  go  to  the  executors  of  the  husband; 
32  Hen.  8.  c.  37. 

Per  Curiam  (Sir  Charles  Hedges.) 

This  estate,  not  being  vested  either  by  law  or  statute,  (c)  by 

(a)  Hughes  V.  Hughes,  1  Lev.  233.  On  prohibition,  the  Court  of  King's 
Bench  resolved,  '*  that  the  Ecclesiastical  Court  could  not  oblige  an  adminis' 
"  trator  to  a  distribution,  and  that  their  bonds  taken  lo  that  intent  were  void." 
The  arguments  are  reported  in  Carter,  125,  and  at  the  conclusion  is  the  passage 
that  follows : — *'  tt  puis  per  act  del  Parliament  pur  melieux  settlement  des  in.— 
"  testates  estates  fuit  contrived." 

(b)  Brown  t.  Shore,  Carth.  62.  1  Show.  25.    Palmer  t?.  Allicock,  3  Mod.  ^ 

(c)  I^rd  Chancellor  Cowpcrand  Lord  Chancellor  Parker,  however,  held  th 
the  wife's  cho^s  in  ad  ion  did  vest  in  the  iiusband  by  the  statute  of 
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the  21  Hen.  8.  c.  5.,  the  administration  must  be  granted  to  the 
next  of  kin.  Administration  of  part  of  the  estate  must  go  as  the 
administration  of  the  whole  would  do.  As  it  is  an  intestate's 
estate  of  a  chose  in  action  not  recovered,  it  must  go  to  the  next 
of  kin. 


Rees  v.  Cart,  (a)  Prerogative. 

Ann  Church  made  her  will,  dated  2d  February,   1709,  and     Hihi^  Tem. 
made  John  Church  Metcalfe,  sen.,  one  of  her  executors  and  her      drd  Session, 
residuary  legatee.     Elizabeth  Metcalfe  made  her  will  and  likewise    .  ,    "^"t^tion 
Metcalfe,  sen.  her  executor  and  residuary  legatee.     He  tfK)k  pro-  of  the  wife's 
bate  of  both  wills ;  made  his  own  will,  and  his  wife  Jane  his  S^^^^  ^  *^® 
executrix  and  residuary  legatee,  —  leaving  goods  of  Ann  Church  husband,  who 
and  Elizabeth  Metcalfe  unadministered.     Jane  Metcalfe  proved  died  without 
his  will,  and  afterwards  married  John  Rees.     She  died  on  10th  trationtoher." 
Juije  1717.     No  administration  was  taken  to  her.     John  Rees 
died   in  August  1717,  having  made  his  will,  and  his  brother, 
Richard  Rees,  executor.     Richard  proved  the  will  in  the  Arch- 
deacon's Court  of  Middlesex.      In  October   1717,  Jane   Cart 
(mother  of  Jane  Rees,  alias  Metcalfe)  applies  for  administration 
to  her.    A  caveat  is  entered  by  Barbara  Jordan  and  John  Church 
Metcalfe,  a  minor.      Jordan — as  surviving  daughter  of  Ann 
Church — prays  administration  de  bonis  non  to  her.     John — as 
grandson  to  Elizabeth   Metcalfe,   and  great  grandson  of  Ann 
Church,  and  nephew  to  John  Church  Metcalfe,  sen.,  prays  admi- 
nistration de  bonis  non  to  them  to  be  granted  for  his  use,  before 
the  grant  of  Jane  Cart's,  {alias  Metcalfe's,  alias  Rees')  adminis- 
tration to  her  mother.    (Richard  Rees  was  not  cited,  and  no  ways 
a  party  to  the  caveat.)    No  interest  appearing  to  bar  Jane  Cart 
from  having  the  administration  to  her  daughter,  the  Court  granted 
it  to  her ;  and  by  virtue  thereof  she  obtained  letters  of  adminis- 
tration de  bonis  non  to  John  Church  Metcalfe,  sen.  Elizabeth 
Metcalfe  and  Ann  Church.     Afterwards  Richard  Rees  calls  her 
by  process  to  show  cause  why  the  administration  should  not  be 
revoked  and  granted  to  him,  being  executor  of  his  brother  who 
was  husband  to  Jane  Rees,  alias  Metcalfe. 
Ex  parte  Rees.  (6) 

butions.  See  Squib  r.  Wyn,  1  P.  Wms.  381.  So  did  Lord  Hardwicke,  in  Hum- 
phrey v.  Bullen,  1  Atk,458..and  in  Elliot  v.  Collier,  1  Ves.  15.;  3  Atk.  527. 
1  Wilson,  169. 

(a)  Cited  in  Squib  v.  Wyn,  1  P.  Wms.  381.     Viner,  Executors  (K.)  22. 

(ft)  In  the  arguments  in  this  case,  and  in  St.  Aubyn  v.  Page,  and  in  Plaidel 
V.  Howe,  (infra,  pp.  163,  4.)  the  passages  that  seemed  to  be  a  mere  repetition 
of  the  arguments  in  Amhurst  t>.  Amhurst,  supra,  158.  have  been  omitted. 
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Rbes  It  is  still  res  integra  as  to  Richard  Rees,  he  never  having  been 

Cart.        ^'^  ^^  ^y  ^^7  P^ecladed.     Where  the  whole  interest  is  vested, 

administration  must  go  with  the  interest,  and  not  according  to 

Prbroo.  1718.  ^g  statute.    Isted  v.  Stanley,  Dyer,  372.     Thomas  v.  Butler, 

1  Ventris,  217.  Ogners  case,  4  Co.  51.  Johns  v.  Rowe,  Cro. 
Car.  106.  Wilson  v.  Drake,  2  Mod.  20.  The  husband  is  not 
obliged  to  distribute.  It  makes  no  alteration  that  the  husband 
did  not  take  administration  ;  for  the  administration  continues  no 
privity :  but  the  interest  being  once  vested  is  transmissible,  the 
right  not  depending  on  the  21  Hen.  8.  c.  5.  but  on  the  statute  of 
Distributions  ;  and  the  executor  has  the  same  right  as  the  hus- 
band had.  Hares  succedtt  in  universum  jus  quad  defuncius 
hahuit.  Earl  of  Winchelsea  v,  NorclofT,  2  Reports  in  Chan- 
cery, 165.  Brown  v.  Shore,  1  Show.  25.  Palmer  v.  AUicock, 
3  Mod.  58.  That  the  administration  must  go  with  the  interest 
and  not  with  the  blood  was  determined  in  this  very  case,  when  the 
administration  de  bonis  non  was  granted  to  Jane  Cart,  and  Jordan 
and  John  Church  Metcalfe  were  refused  by  the  Court.  The 
same  has  been  determined  in  other  cases,  Culpepper  v.  Porter,  (a) 
Early  v.  Cole.  (6) 
E  contrd. 

The  mother  is  in  possession  of  a  simple  administration  to  Jane 
Rees  alias  Metcalfe.  The  administrations  with  the  will  annexed 
depend  upon  that.  Simple  administrations  are  always  governed 
by  the  statute.  The  interest  is  not  considered.  A  man  dies  in- 
testate leaving  two  children ;  one  dies  leaving  a  child ;  that 
child  cannot  have  the  administration,  though  equal  in  interest. 
John  Metcalfe,  the  minor,  was  not  the  next  of  kin  to  Jane  Rees, 
and  therefore  was  refused.  Upon  her  death  the  privity  was  dis- 
continued. The  husband  not  being  administrator  to  her  could 
have  no  right  after  her  death.  Astrey's  case.  Amhurst's  case.(c) 
In  reply.  In  the  cases  of  Astrey  and  Amhurst  there  was  no 
residuary  legatee. 

Per  Curiam  (Dr.  Bettesworth). 

The  only  question  is,  whether  administration  ought  to  follow 
the  interest  or  the  blood.  If  the  husband  had  taken  administra- 
tion, there  is  no  doubt  that  the  whole  property  had  vested  in  him. 
Whether,  then,  his  not  having  done  it,  shall  bar  his  executor. 
The  interest  being  in  him,  the  executor  may  at  any  time  take  the 
administration  the  husband  was  entitled  to.     The  administration 


(a)  Cited  in  Amhurst  v.  Amhurst,  ante,  160. 
(*)  Ibid.  (c)  Supra,  168—9. 
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to  Jane  Rees,  and  the  de  bonis  non  administrations  to  Church 
and  Metcalfe  onght  to  be  revoked  and  granted  to  the  executor. 

Note,  The  case  of  Powell  v.  Trigges.  1727,  2d  October,  was 
inserted  among  the  list  of  cases,  in  support  of  the  husband's  re- 
presentatives, by  Dr.  Simpson  in  his  Report  of  Rees  v.  Cart.  It 
appears  from  the  Assignation -book  that  Powell,  the  sister  of  the 
deceased,  called  in  the  administration  granted  to  Trigges;  but 
the  Court  directed  it  to  re-delivered  to  Trigges.  No  other  par- 
ticulars can  be  discovered. 


St.  Aubyn  V,  Page.  Pberooativb. 

1719. 

Lady  St.  Aubyn,  relict  of  Sir  John,  married  afterwards  to    ^^^J^' 

Spencer,  and  had  a  third  husband.  Page :  she  dying  intestate,         

Page  takes  administration  and  dies  intestate.    Elizabeth  Fursden,  Adminwtration 
a  creditor  by  mortgage,  calls  Sir  John  St.  Aubyn,  the  grandson  ^nJlltedto^e  ' 
and  next  of  kin,  to  show  cause  why  administration  de  bonis  non  daughter  of  the 
should  not  be  granted  to  some  third  person  to  substantiate  pro-  revoked**and 
ceedings  in  Chancery,  and  upon  his  not  appearing  it  was  granted  granted  to  the 
to  Ann  Page,  daughter  of  Richard  Page  by  another  wife,  as  next  f^J^'^S^fr**. 
of  kin  to  him.     Sir  Richard  Vyvyan,  (testamentary  guardian  of  band ;  it  being 

Sir  John,  Peter  James,   Mary  and    Martha  St.  Aubyn — minors  »l^^**^«\f^ 

.  estate  would 

and  grandchildren)  calls  upon  Ann  Page  to  show  cause  why  the  Qom^  to  them. 

said  administration  de  bonis  non  should  not  be  revoked  and 

granted  to  him  for  their  use. 

JEx  parte  St.  Aubyn. 

The  estate  of  the  wife  does  not  vest  in  the  husband  by  mar- 
riage otherwise  than  as  in  possession.  Hale's  Analysis  of  the 
Law,  ss.  14.  27.  pp.  47.  78.  1  Inst.  p.  35l.b.  If  the  husband 
does  not  recover  the  wife's  choses  in  action,  as  administrator,  and 
die  intestate,  no  property  can  be  transmitted  to  him.  The  hus- 
band is  not  included  in  the  Statute  of  Distributions,  but  by  the 
last  section  of  the  Statute  of  Frauds  and  Perjuries  his  case  is 
provided  for.  By  the  former  statute  the  distributable  share  vests 
immediately,  but  until  that  statute  it  was  not  so.  The  husband, 
therefore,  not  being  entitled  to  the  whole  by  virtue  of  that  statute 
must  remain  in  the  same  case  as  other  common  administrators 
were,  and  what  is  left  unadministered  must  go  to  the  next  of 
kin.  (a.) 

(a)  In  Cart  v.  Rees,  (cited  in  Squib  v,  Wyn,  1  P.  Wms.  382.)  Lord 
Chancellor  Parker  said,  "  that  the  husband  was  within  the  statute  of  distribu- 
tions so  as  to  take  the  wife's  ehoses  in  action ;  and  that  this  was  not  a  new 
point." 
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St.  Aubyn  E  contrd. 

Page.  ^^®  admit  it  to  be  law  that  choses  in  action  do  not  vest  in  the 

husband  by  marriage,  but  the  estate  which  is  in  the  wife's  pos- 

Prerog.  1719.  geggJQ,^  ^jogg^     Pact  is  wanting  in  order  to  found  the  law.     Page 

being  in  possession  of  an  administration  ought  to  be  continued 
therein,  unless  it  shall  be  made  appear  that  there  are  choses  in 
action  still  remaining  which  were  not  collected  by  the  husband. 

Per  Curiam  (Dr.  Bettes worth). 

The  administration  not  to  be  revoked  without  showing  that 
there  is  some  estate  remaining  which  will  come  to  the  grand- 
children.    To  give  an  allegation  un  the  next  court-day. 

Note,  It  was  afterwards  alleged  that  several  debts  owing  by 
Spencer  (the  second  husband)  were  discharged  out  of  her  sepa- 
rate estate.  He  having  mortgaged  the  most  part  of  his  estate  for 
his  debts,  the  mortgage  was  transferred  over  in  trust  for  her  to 
the  Marquis  Worcester  and  Mr.  Justice  Fortescue.  The  allega- 
tion was  confessed ;  and  the  Court  revoked  the  administration 
de  bonis  non^  and  granted  it  to  the  guardian  for  the  use  of  the 
minors. 


PRBRooiiTivE.  Plaidel  v.  Howe. 

1723. 
26Ui  JrIj.  James  Howe  by  a  codicil  to  his  will,  13th  November  1714, 

.  ,   makes  Ann  Gilman,  wife  of  George  Oilman,  executrix  and  re- 

A  lecrftcy  to  a         . 

wife  not  receiv-    siduary  legatee.     She  proved  the  will  and  died.     Her  husband 

ed  by  her  or  her  survived,  but  died  without  taking  administration.     He  made  his 

adm^inU^^^^^^^^  ^^^^  ^«  ^^^^  ^P"^'  ^^22,  and  Christopher  Plaidel  his  executor, 

taken  to  the  who  is  called,  at  the  instance  of  a  creditor,  to  accept  or  refuse 

b^'^d^^h'*^  **"!"  administration  de  bonis  non  of  James  Howe.     He  is  opposed  by 

cutor  and  not  Sarah  Howe,  daughter  of  Howe  and  sister  of  Ann  Gilman. 

the  neit  of  kin  j^x  parte  Plaidel. 

to  n&ve  acl* 

ministration  to         Every  legatee  has  an  immediate  interest.     Ann  Gilman,  being 
the  wife.  residuary  legatee,    the  whole   personal   estate,  after  debts  and 

legacies  paid,  vested  in  her,  and  consequently  in  her  husband. 
Early  v.  Cole  (a)  ;    Thomas  v,  Butler,  1  Ventris,  217.     Earl  of 
Winchelsea  t?.  Norcloff,  2  Reports  in  Ch.  165.     Cary  v,  Taylor, 
2  Vern.  302.     Rees  v.  Cart,  {b) 
E  contrd. 

The  residue  did  not  vest  in  him  as  husband.  It  was  a  chose 
in  action,  and  the  husband  never  had  the  administration.  It  re- 
mains the  property  of  the  first  deceased,  Howe,  not  altered. 

(a)  Cited  in  Amhurst  v.  Amhurst,  ante,  160.       (h)  Ante.  161. 
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Per  Curiam  (Dr.  Bettesworth). 

Administration  granted  to  the  executor  of  the  husband. 


_  ___  PnEROCATIVE. 

DaRLEY  V,  WlIADDON.  I734. 

Elizabeth  Hoile,  alias  Auckland,  died  in  1715  :  her  hus-         ^]_ 

band  took  administration  to  her,  and  died  in  1728.     Administra-  Administration 
Uon  was  granted  to  Mrs.  Whaddon,  his  sister,  in  1729;   and  in  ^/^""  ^'^  ^^ 

^  .  ,        JffM  covert 

1732  she  took  administration  c^e  bonis  non  to  Elizabeth  Hoile.  granted  to  the 

This  was  held  to  be  according  to  the  course  of  the  office.     If  the  representaUve  of 
«  ^,.     ,     ,     ,     ,        ,     ,  ,  ^   .  .         the  husband, 

estate  of  Euzabeth  had  only  been  an  estate  not  m  possession,  administrator, 
Mrs.  Whaddon  would   not  have  been  entitled.     St.  Aubyn  v.  in  exclusion  of 
Page  (a),  Kinaston  v.  Mills.  (6)     But  the  property  consisted  of  *  ®  ^*  ®  * 
South-sea  stock,  in  the  names  of  Elizabeth  Auckland,  the  mother, 
Elizabeth,  the  daughter,  and  Mr.  Hoile.    The  Court  dismissed 
the  next  of  kin  without  costs. 


Hole,  otherwise  Wellington,  v.  Dolman.  ^I'lfol?'' 

17ot>. 

Peter  Wellington  made  his  will,  and  appointed  Margaret,       July  21. 
his  sister,  executrix  and  residuary  legatee,  and  died.     The  execu-    *      ^~^i  ad- 
trix  took  probate  and  married  Jeffery  FoUett,  and  died.     Follett  ministration  to  a 
the  husband  made  Dolman  his  executor,  and  died  before  he  took  fif^  covert  de- 
administration  to  his  wife.     Dolman  proved  his  will,  and  then  ofkin  in  prefer- 
took  administration  to  Follett's  wife,  in  common  form,  in  the  «°ce  to  the  re- 
Court  of  the  Archdeacon  of  Barnstaple.     Rebecca  Hole,  alias  thThusband^ 
Wellington,  the  sister  of  Peter  Wellington  and  of  Margaret  Fol-  who  survived 
lett,  called  Dolman,  in  the  Archdeacon's  Court,  to  show  cause 
why  the  said  administration  should  not  be  revoked ;  and  it  was 
then  revoked.    Then  Dolman  appealed    to  the  Consistory  of 
Exeter,  where  the  decree  in  the  Archdeacon's  Court  was  reversed, 
and  then  the  sister  appealed  from  that  reversal  to  the  Arches. 

The  Court  (Dr.  Bettesworth)  inclined,  that  the  administra* 
tion  should  be  granted  to  the  sister  Rebecca  Hole,  but,  upon  mo- 
tion to  hear  Common  Lawyers,  the  Court  assigned  an  information 
in  law  by  Common  Lawyers  upon  this  question ; — Whether  admi- 
nistration to  a  feme  covert y  which  had  not  been  taken  by  the 
husband  in  his  lifetime,  should  be  granted  to  the  representative 
of  the  husband,  or  to  the  wife's  next  of  kin  ? 

Mr.  Seijeant  Wynne  for  Dolman. 

(a)  Ante,  163.  (b)  Ante,  158. 
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HiM.1  Whatever  bel<»)g*  to  the  wife  is  tbe  huaband's. — Co.  Uu.  3H. 

1^^^^        Whatever  chattel  iniereat  or  otheiwue  tbe  wife  has  bdoi^  to  the 

^—  husband;  and  for  a  chattel  right,  which  rererts  to  the  wife  after  (Ik 

KBt>  1730.  huibsud'a  death,  she  is  not  obliged  to  take  admioistialioD.    TV 

wife's  estate  is  rested  in  the  husband,  and  coaaeqnraitly  in  hii  re- 

pewntative ;  the  husbaad's  right  arises  from  the  act  of  law,  and 

MM  from  the  letters  of  administration.     The  Mat.21  H.8.  c.5. 

direct*  administration  to  go  to  certain  persons,  bat  leaves  a  Aa- 

cmkrn  in  the  Ordinary  whether  he  will  grant  it  to  the  widow  or 

next  of  kia.  Sand's  case,  Ray.  93.  An  administration  in  thii  ca* 

is  not  necessary  for  the  husband,  unless  in  cmier  to  sue :  29  Car.  2. 

c.  3.  B.  25.  declares,  that  nothing  in  the  Statute  of  DistrdHitiaoi 

shotdd  extend  to  the  estate  otfemn  cooertt.     Tbe  wife's  estate  in 

this  caae  being  fully  rested  in  the  hnsbaod,  his  repc<esaitati*c  <nl* 

is  entitled  to  administration. 

Mr.  Crewe,  on  the  same  nde. 

Hie  husband  by  law  aitd  equity  has  a  r^fat  to  tbe  wife's  estate, 
and  the  administration  is  only  to  lecorer  what  is  itot  in  hi*  pos- 
session. IV  Ordinary  shall  depute  the  next  and  most  lawfd 
frieud  of  the  intestate  to  take  administration.  Fotheiby's  case, 
Cro.Car.  62,63.  Before  the  statute  of  31  Edw.  3.  c.  11.  die 
OrdiDary  might  grant  the  administration  to  whom  he  [leased. 
Since  tbe  stat.  21  Hen.8.  c.5.  no  doubt  but  the  Ordiiiary  has 
discretion  to  grant  administration  to  "  the  widow  or  next  ofkui." 
By  mere  right  the  husbasd  has  a  title  to  the  administration,  and 
has  the  interest  and  is  "  the  next  and  most  lawful  friend."  Mich- 
3  G.  2.  Butler  r.  Story,  before  Lord  CbamcellOT  King.  "  Samod 
Story,  deceased,  a  freeman  of  LoodoD — his  daughter  married 
WoUey,  who  became  bankrupt.  The  ass^nees  |Huyed  an  account 
of  Story's  estate,  as  the  third  part  belonged  to  Wolley's  wife, 
though  she  was  dead,  and  no  administration  taken  to  her."  Bacoa 
T.  Bryant,  (Viner,  Executors,  K.  24.)  before  the  Master  of  the 
Rolls,  held,  that  the  representative  of  the  husband  had  the  in- 
terest, and  therefore  ought  to  have  the  administration.  Isted  t. 
Stanley,  Dyer,  372.  Denn's  case,  Cro.  Car.  115.  Sparke  ?. 
Denne,  1  Sir  W,  Jones,  225.  Administration  shall  be  granted 
to  the  interest.  Davies  t.  Cutts,  I  Hod.  231 .  3  Salk.  tit.  Ad- 
ministration, p.  23-  An  administration  granted  to  a  sister  when 
there  was  a  husband :  he  sued  to  have  it  revoked  :  prohibition 
moved  for  but  denied.  Johns  v.  Rowe,  Cro.  Car.  106.  Admi- 
nistration of  mere  right  is  to  be  granted  to  the  husband.  It  can 
be  of  no  use  in  this  case  to  grant  it  to  the  deceased's  next  of  kin ; 
for  they  wilt  be  only  trustees  for  the  husband's  representative. 


Arches  1736. 
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Mr.  Serjeant  Hussey,  contrii,  Hole 

This  Court  will  not  consider  what  will  be  the  effect  in  another  dolman. 
Court;  but  who  has  a  right,  and  whether  the  Ordinary  must  not 
grant  the  administration  to  the  next  of  kin.  By  31  £dw.  3.  c.  11. 
the  Ordinary  shall  grant  the  administration  to  the  next  friend. 
The  word  shall  in  a  statute  must  be  taken  to  be  compulsive. 
9  Coke,  39,  Hensloe's  case.  Upon  the  statute  Edw.  3.  held  in 
case  of  an  absolute  intestacy,  that  the  Ordinary  must  give  admi- 
nistration to  the  next  of  kin :  1  Levioz,  187.  The  King's  Bench 
constantly  grant  mandamus  to  give  administration  to  next  of  kin. 
Amhurst's  case,  1  Vent.  188.  The  first  instance  of  a  mandamus 
to  this  purpose ;  and  mandamus  are  only  to  be  granted  where  the 
Ordinary  ought  by  law  to  do  the  thing.  The  King  v.  Dr.  Bet- 
tesworth  (Smith's  case)  1  Str.  891,  held  in  the  King's  Bench  that 
a  mandamus  should  not  go  upon  grant  of  administration  durante 
minore  atate^  because  that  was  not  directed  by  any  statute.  The 
King  V.  Sir  R.Raines,  1  Salk.  299.  Carthew,  457.  S.  C.  Man- 
damus to  prove  a  will,  though  the  executor  was  insolvent ;  be- 
cause the  Court  must  grant  a  probate  to  the  person  appointed ; 
and  it  is  stronger  where  the  law  has  appointed,  as  in  a  case  of 
administration.  The  husband  cannot  come  under  the  name  of 
next  of  kin ;  for  he  is  the  same  person  as  his  wife ;  and  29  Car.  2. 
c.  3.  s.  25.  shows  it  by  the  proviso  in  favour  of  the  husband.  There 
may  be  a  separate  estate  in  the  wife,  and  then  the  husband  has 
nothing  to  do  with  it :  and  administrations  must  be  uniform,  and 
cannot  depend  merely  upon  a  supposed  interest.  The  granting  a 
mandamus  is  a  full  proof  of  the  opinion  of  the  Common  Law, 
that  an  administration  under  an  intestacy,  as  in  this  case,  is  of  right 
to  be  granted  to  the  next  of  kin.  In  CuUum's  case,  (Rex  v.  Dr. 
Bettesworth,  1  Str.  891.)  the  mandamus  to  the  Prerogative  Court 
was  to  grant  administration  to  the  husband,  not  to  his  represent- 
ative. 

Mr.  Murray  (a),  on  the  same  side. 

The  single  question  is,  to  whom  by  law  the  administration  is 
in  this  case  to  be  granted  ;  and  we  apprehend  it  is  to  be  granted  to 
the  wife's  next  of  kin.  31  Edw.  3.  c.  11.  gives  the  administra- 
tion to  the  husband,  but  that  is  merely  personal :  the  husband  is 
merely  entitled  as  the  next  and  most  lawful  friend,  Cro.  Car. 
108.  Resolved  by  three  judges  that  by  stat.  31  Edw.  3.  the  ad- 
ministration must  be  granted  to  the  husband,  1  Salk.  36.  That 
the  husband's  right  depends  merely  on  31  Edw.  3.,  Wilson  v. 
Drake,  2  Mod.  22.     If  the  husband  had  been  alive  he  must  have 

(a)  Afterwards  Lord  Mansfield,  C.  J.  of  the  King's  Bench. 

m  2 
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HoLB         had  the  administration,  but  that  right  is  merely  personal  and  not 
Dot!man.       transmissible.     It  is  like  a  case  of  guardian  in  socage.     If  ad- 

ministrator  died  it  does  not  go  to  his  executors.     Brudneli*s  case, 

Arches  1736..  5  Coke.  Thorn's  case,  Golds.  2  b.  182.  The  husband  had  a 
right,  but  he  did  not  exercise  it;  that  right  was  as  the  roost 
lawful  friend,  but  that  cannot  be  said  of  his  executor.  The  case 
of  a  residuary  legatee  is  out  of  the  statute,  but  if  there  is  any 
part  of  the  residue  undeWsed,  administration  of  that  must  be 
granted  to  the  next  of  kin ;  and  this  appears  from  Sparke  v. 
Denne,  1  W.  Jones,  225^  Co.  Litt.  351.  Palmer  v,  Allicock, 
3  Mod.  58.  shows  that  before  the  Statute  of  Distributions  (which 
does  not  relate  to  this  case)  the  administration  was  always  to  go 
to  the  next  friend  of  the  intestate.  This  right  of  a  husband  Ls  not 
transmissible  within  the  words  of  the  statute  31  Edw.  3. 

Wynne  in  reply. 

Different  statutes  are  to  be  considered  to  explain  each  other. 
It  is  said  that  the  right  of  the  husband  is  only  a  personal  trust ; 
but  no  authority  is  cited  to  prove  it.  Guardian  in  socage  is 
merely  a  trustee.  In  the  case  of  a  presentation  to  a  void  living, 
be  the  infant  never  so  young,  he  may  present :  so  held  by  Lord 
King  in  Hitch's  case,  when  the  patron  was  but  six  years  old. 
The  administration  in  this  case  follows  the  property  ;  that  vested 
in  the  husband,  and  therefore  the  interest  is  transmitted  to  his 
representative. 

Mr.  Crewe  in  reply. 

An  administration  is  not  merely  a  personal  trust,  but  is  an  in- 
terest, and  is  so  considered  by  all  the  statutes.  Fawtry  v, 
Fawtry,  1  Salk.  36.,  where  wife  dies,  administration  must  be 
granted  to  the  husband. 

Dr.  Bettesworth  took  time  to  consider  of  this  case ;  and  on 
1 8th  of  December  gave  judgment  on  it : — 

He  said,  the  only  question  is,  whether  administration  to  a  wife 
shall  be  granted  to  her  next  of  kin,  or  to  the  representative  of  her 
husband  when  he  had  died  without  taking  it  himself;  so  that  it 
was  an  original  simple  administration.  On  behalf  of  the  hus- 
band's representative,  the  interest  was  the  point  solely  relied  on. 
It  may  happen  that  the  interest  is  in  one,  and  the  right  to  the 
administration  in  another.  If  a  man  dies  intestate,  leaving  only 
a  mother  and  brother,  they  are  equal  in  interest ;  but  the  mother 
is  preferable  in  administration.  In  this  case  it  is  to  be  presumed 
there  is  a  separate  estate  of  the  wife's  that  never  came  to  the 
husband.     In  the  case  of  Culpepper  v.  Porter,  E.  T.  1681(a), 

(a)  Cited  supra,  p.  160. 
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before  Sir  Richard  Lloyd,  (surrogate  of  Sir  Leoline  Jenkins)  an  Hole 

administration  de  bonis  was  granted  to  the  husband's  representa-       Dolman. 

tive ;  but  then  the  husband  had  taken  administration  first.     In  

Kinaston  v.  Mills,  1701  (a;,  the  husband  took  administration  and  ^^^^^'  ^^^^• 
died,  and  the  administration  de  bonis  was  granted  to  the  hus- 
band*s  representatives ;  but  it  was  afterwards  revoked^  and  granted 
to  the  next  of  kin  of  the  wife.  In  Amhurst  v.  Bawdes,  Hil. 
1713(6),  Sir  Charles  Hedges  decreed  administration  de  bonis  to 
the  wife's  next  of  kiq  preferable  to  the  representative  of  the  hus- 
band. The  course  of  the  office  has  been  to  grant  it  primo  petcntif 
indifferently,  to  the  one  or  the  other.  But  it  is  a  matter  of 
weight,  and  it  is  fit  the  practice  should  be  settled,  and  become  a 
standing  rule  for  the  office  to  proceed  by;  and  therefore  the 
Court  desired  the  opinions  of  the  advocates  unconcerned,  and  they 
all  unanimously  agreed,  viz.  Doctors  Paul,  Henchman,  Audley, 
Kinaston,  Isham,  Cottrell,  Lee,  that  this  being  an  original  admi- 
nistration, ought  to  be  granted  to  the  next  of  kin  of  the  wife. 
And  the  Court  entirely  agreed  with  them,  and  decreed  the  ad- 
ministration in  this  case  to  be  granted  to  Rebecca  Hole,  alias 
Wellington,  the  sister  and  next  of  kin  to  Margaret  Follett  de- 
ceased ;  and  reversed  the  sentence  of  the  Chancellor  of  Exeter  ; 
but,  it  having  been  an  unsettled  point  before,  gave  no  costs. 


KiNLEsiDE  V.  Cleaver.  Prerooative. 

Per  Curiam  (Dr.  Bettesworth.)                                                Novemb^*22nd. 
In  this  case  the  husband  took  administration  and  left  some  

effects  of  his  wife  unadministered.     Before  the  case  of  Hole  v.  ^J^  Ae  death 

,       .  of  the  husband, 

Dolman(c)  the  administration  of  a  wife  was  granted  prt7;iope/en/i,  administrator  of 

either  to  the  wife's  next  of  kin  or  to  tlie  representative  of  the  l»i?  wife,  ad- 
,,       1       T.i.  ••ij**^x*  •  miDistration  de 

husband.     In  that  case  an  ongmal  admmistration  was  m  ques-  ^^j,  ^^^  grant- 

tion,  but  here  it  is  an  administration  de  bonis  non.     Ever  since  ed  to  her  next 
that  case,  notwithstanding  the  diversity,  it  has  been  always  the  ence  U)  Uielus- 
rule  of  the  office  to  grant  the  administration  as  well  de  bonis  non,  band's  repre- 
as  of  a  simple  administration,  to  the  wife's  next  of  kin.     Peere  ■®°^^^®' 
Williams  says  (df),  interest  and  administration  go  together ;  but  I 
do  not  know  where  that  rule  has  been  established.     If  I  grant  it  to 
the  next  of  kin,  the  husband's  representative  may  have  relief  in 
Chancery.     I  sec  no  difiercnce  in  reason  between  an  administra- 
tion de  bonis  non  and  a  simple  administration  ;  for  what  the  hus- 
band, as  administrator,  did  not  alter  the  property  of,  remains 

{a)  Supra,  p.  158.  (6)  Supra,  p.  158. 

(r)  Ante.  p.  165.  (^0  Squib  i-.  Wyn,  1  P,  Wms.  382. 
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still  Ihe  wife's  estate.     I  think  it  safest  to  follow  the  directioa  of 
CliIveh.      '^^  statute,  and  therefore  decree  the  administiatton  de  bcmii  nm 
- —         to  Mary  Cleaver,  nest  of  kin  of  the  wife. 
Puioo.  1745. 

[After  steting  that  the  Delegates  nnanimondy  affirmed  the 
decree,  and  gave  5/.  xomtMe  expnuartim]  the  report  coathmed. — 
The  CcHnmon  Law  Judges  were  dearly  of  opinion,  that  this  case 
was  within  the  stat.  31  Edw.  3.  c.  II,  and  that  the  administratioD 
de  boHu  fton  must  be  granted  to  the  next  of  kio  of  the  wife ;  and 
that  that  there  was  no  difference  between  a  simile  adminiatratioo 
and  an  administration  de  bonit  non.  (a) 


m^ 


The  above,  together  with  Walton  r.  Jacobson  and  Heece  p. 
Strafford,  (6)  are  tbe  only  cases  within  the  Editor's  knowledge, 
wherein  the  right  of  administration  to  the  wife's  estate  after  the 
husband's  decease  has  been  contested  :  and  it  would  seem  firom 
the  decisions,  that  prior  to  the  case  of  Hole  v.  Dolm&n  (c)  the 
Judges  selected,  as  administrator,  that  party  (whether  the  r^tie- 
sentative  of  the  husband  or  the  wife's  next  of  kin)  in  whom  they 
conceived  the  beneficial  iuterest  to  be.  Whether  in  all  the  three 
cases  in  which  the  grant  was  made  to  the  wife's  kin,  the  bene- 
ficial interest  really  did  vest  in  them  from  the  property  bdog  her 
separate  estate  and  settled  on  her  next  of  kin  in  case  of  intestacy, 
or  whether  there  prevailed  in  any  of  those  cases  the  same  mis- 
conception of  law  that  produced  the  decision  in  Burnett  v.  Kbas- 
ton((0,  is  immaterial:  the  fact  appears  to  be,  that  the  Judge* 

(a)  Tbe  opiDiDn  nf  tbe  Cvuunon  Ltw  Jodgea  maj  be  rnsBmad  to  be  cnr- 
recUy  italed,  becauM  Iht  above  nota  it  in  tbt  hudniting  of  Di.  (sftemrdi 
Sir  Edmtd)  KtnpMiii,  who'Mtuader  the  commiiuoD. 

{t)  Vol.l.34G-T.  (e)  AdIb,  1S6. 

(d)  Vide  lupn,  p.  16S,  9.  tind  note  (a).  It  will  be  otnaivad  that  tbe  deei- 
tion  IB  Burnett  u,  Kbulon,  (Ttinitj  Term,  1700),  preceded  b;  a  i««  weiki 
the  decision  ol  ihe  Prerogaiiire  Onut  in  Kinailon  «.  Hills,  (Hilaiy  Tkb 
lTOO-1)  u>d  tliei«ibre.  it  n»j  faiily  be  luppoaed  to  have  been  the  gtooad-inrt 
of  the  Utter  lenience.  It  miul  slio  be  ramembared  that  the  judgmeol  in  Ki- 
nailon v.  Milli.  (1700-1;  and  in  Aiiibunt«.Anihant  (1713)  were  both  aoleiiac 
lo  Ihe  caie  of  Squib  d.  Wjn  (1717),  the  Gut  decinon  (it  ii  beliercd)  in  wbick 
the  chom  in  ictioa  or  ■  leme  covert,  not  recorered  by  the  aorvivitig  hnbiad, 
were  Leid  to  belong  lo  Ihe  repmeotativel  of  the  hnit»nd.  And  in  St.  AnbTO 
u.Fage.  lupn,  163.  it  will  be  obeeived  thsl  the  Jadge  ivfoaed  lo  revoke  Ike 
adnuniitration  lo  the  huiband't  daughter,  liU  il  vai  ihown  that  the  inlerol 
wai  in  the  wife'i  kin.  Of  the  three  caiet  then  adjudged  in  favoor  of  tbe  wifr'i 
km,  one  »u  eipresaly  docidol  on  the  (ground  of  inlenul  and  at  interest  alone  - 
ihc  other  two  wcie  atmoEt  entirely  delennined  under  a  miiconceptMn  of  Ibe 
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believed  the  interest  to  be  in  the  wife's  kin,  and  on  that  principle 
granted  them  the  administration.    Thus,  then,  in  every  case  they 
decided  that  the  administration  ought  to  follow  the  interest,  and 
were  clearly  of  opinion  that  grants  of  this  nature  were  not  wilhin 
the  statute  of  21  Hen.  8.  c.  5,  but  that  the  Court  had  a  discretion 
to  decree  administration  either  to  the  next  of  kin  of  the  wife  or 
to  the  representative  of  the  husband,  which  discretion  It  exercised 
in  contested  cases  by  making  the  grant  to  that  party  in  whom  it 
supposed  the  beneficial  interest  to  vest ;  while,  as  to  uncontested 
cases,  Dr.  Bettesworth,  in  Hole  v.  Dolman,  declared,  that  up  to 
that  time  the  course  of  office  had  been  to  grant  the  administration 
^*  prima  petenti  indifferently  to  the  one  or  the  other."    This 
course  of  office  clearly  establishes,  that  the  previous  decisions  in 
favour  of  the  wife's  kin  were  at  the  time  considered  to  have  been 
the  result  of  the  Court's  discretion,  exercised  on  the  facts  of  each 
particular  case,  and  not  a  mere  ministerial  compliance  with  the 
exigencies  of  the  statute.     At  length  came  the  case  of  Hole  v. 
Dolman,  deciding  that,  if  the  husband  had  not  taken  adminis- 
tration, the  next  of  kin  of  the  wife  was  entitled.    This  case  was 
followed  by  Kinleside  v.  Cleaver,  in  which  it  was  held  that  the 
fact — that  the  husband  had  or  had  not  taken  administration — 
made  no  difference  in  the  question ;  that,  in  short,  there  was  no 
distinction  between  an  original  administration  and  a  de  bonis  non 
administration :  but  in  both  these  cases,  the  next  of  kin  of  the 
wife,  at  the  time  of  the  grant,  were  next  of  kin  at  the  time  of  the 
death,  the  husband  not  being  next  of  kin,  but  eadetn  persona. 

law,  as  to  the  person  in  whom  the  beneficial  interest  vested ;  and  from  the 
language  of  the  Judges  in  both  these  cases,  it  may  be  inferred  that  their  decision 
would  have  been  different  if  such  misconception  had  not  prevailed.  That  this 
misconception  did  exist  is  confirmed  by  the  argument  of  Selby's  counsel,  that 
if  Arohurst,  the  representative  of  the  husband,  were  administrator,  he  would 
only  be  trustee  for  the  neit  of  kin. 

It  may  be  presumed  that  there  were  no  earlier  decisions  in  favour  of  the  wife's 
kin,  because  none  are  referred  to  in  any  of  the  arguments ;  and  both  the  cases 
cited,  Whitehill  v.  Phelps,  supra,  152.  and  Uarcourt  v.  Lady  Smith,  supra, 
159.  and  2  P.Wms.  161.  as  affording  countenance  to  the  doctrine,  wens  on 
questions  between  persons  entitled  iu  their  own  right  as  next  of  kin  at  the  time 
of  the  deatli  and  in  distribution,  and  persons  claiming  as  the  representatives  of 
the  widow. 

It  is  also  worthy  of  notice  that  the  Reporter  of  Squib  v,  Wyn.  (1  P.  Wms.  381.) 
had  stated  that,  on  the  21th  November  1718,  Lord  Chancellor  Parker  held  in 
the  case  of  Cart  v.  Rees,  that  the  administrator  to  the  wife  was  but  a  trustee  for 
the  executor  of  the  husband.  May  it  not  then  be  fairly  inferred,  that  it  was  in 
consequence  of  this  decree  of  the  Court  of  Chancery  ascertaining  the  interest  to 
be  in  the  husband's  representative,  that  in  the  following  Hilary  Term  1718»l!f, 
the  Prerogative  Court  repealed  that  administration  to  the  wife's  kin,  and 
granted  it  to  the  executor  of  the  husband  ? 
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Thougli,  however,  in  Ibu  reipect,  they  are  not,  io  literal  strirt- 
neu,  inconsistent  nith  the  judgment  in  lovegmve  v.  Lewie, 
Savage  v.  Bljthe,  and  Almes  v.  Aline8,(a)  it  may  be  much 
doubted,  whether  Ihey  are  reconcileable  with  the  principles  and 
spirit  of  the  decisions  in  the  three  last-mentioned  cases. 

It  will  be  seen  moreover  that,  in  the  case  of  Mary  Alicia  GiU(&)> 
the  present  learned  Judge,  who  has  presided  in  the  Prerogative 
Court  above  twenty  years,  expressed  very  strong  doubts  of  the  ' 
propriety  of  the  rule  now  followed,  by  which  the  next  of  kin  of  the 
wife,  at  the  time  of  her  death,  exclude  the  represent^ve  of  the 
husband  ;  a  rule  which  is  certainly  at  variance  with  former  prac- 
tice in  this  class  of  cases,  and  vvith  the  present  invariable  practice 
in  every  other  class  of  cases,  of  making  the  administiatioii 
accompany  the  interest  in  the  effects  ;  and  which  is  undoubtedly 
a.departure  from  the  spirit  of  the  statutes,  only  to  be  justiSed  od 
the  ground  that  the  wends  of  the  statute  21  Hen.  8.  c.  5.  so 
clearly  apply  to  this  class  of  cases,  and  are  so  imperative  on  the 
Court,  as  to  render  ita  lunctions  purely  ministerial.  Under  these 
circumstances,  an  inquiry  into  the  authority  for,  and  foundation 
of,  the  present  practice  may  be  attended  with  advantage. 

l^at  practice  dates  its  origin,  as  has  been  already  stated,  fr(»n  the 
judgment  in  Hole  v.  Dolmaa,  a  case  certainly  decided  upmi  mature 
deliberation  by  a  very  learned  Judge,  afW  arguments  by  very 
able  men,  and  in  conformity  with  the  unanimous  opinion  of  the 
Advocates  who  were  present  in  Court,  but  unconcerned  in  the 
cause ;  and  its  autliority  has  been  very  much  strengthened  by  the 
subsequent  decision  in  Kinleside  v.  Cleaver :  but  it  may  be  a  little 
doubted  whether  more  weight  than  is  due  has  not  been  accorded 
to  the  latter  decision.  The  distinction  as  to  an  original  and  de 
bonis  grant  was  the  principal  point  under  discussion  :  the  pre- 
vious question—whether  the  next  of  kin  of  the  wife  were,  in 
either  case,  entitled,  as  a  matter  of  right,  under  the  statute 
21  Hen.  8.  c.  5 — seems,  in  the  Prerogative  Court,  to  have  passed 
nearly  sub  sUentio  on  the  authority  of  the  case  of  HcJe  v. 
Dolman;  and  Dr.  Bettesworth,  holding  that  there  was  no  dis- 
tinction between  the  one  grant  and  the  other,  possibly  made 
his  decree  without  fully  arul  deUberately  consid^ng  the  pro- 
priety of  his  former  decision.  The  note,  at  the  end  of  the  report 
of  Kioleside  t>.  Cleaver,  seems,  however,  to  imply,  that,  in  the 
Court  of  Delegates,  the  Common  Law  Judges  did  not,  without 
investigation,  assume  Uie  correctness  of  the  sentence  in  Hole  v. 
Dolman  as  to  the  original  grant;  but  that,  having  themselves 
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examined  aad  considered  the  statute,  they  expressed  their  opinion 
that  the  Avife's  next  of  kin  had  a  statutable  right,  and  thus  sanc- 
tioned, by  their  deliberate  judgment,  the  propriety  of  the  earlier 
decision.  But  the  note  may  also  be  construed  to  mean,  thai, 
assuming  tliat  earlier  decision  to  be  correct,  and  an  original  grant 
to  be  within  the  statute,  they  were  clearly  of  opinion  that  a 
(ie  bonis  grant  was  also  within  the  statute,  for  **  that  there  was 
**  no  difference  between  a  simple  administration  and  an  adminis- 
**  tration  de  bonis  non,*'    Thus,  in  this  latter  construction,  the 

last  sentence  must  be  considered  rather  as  the  reason  assigned 
for  the  opinion  they  expressed  than  as  an  independent  and  sepa- 
rate proposition ;  but  it  tnay  be  much  doubted  whether  the  words 
of  the  note  will  fairly  bear  this  interpretation. 

The  rule  then  rests  for  authority  nearly,  if  not  entirely,  on  the 
judgment  in  Hole  v.  Dolman,  supported  by  the  opinion  of  the 
Common  Law  Judges  in  Kinleside  v.  Cleaver  :  for,  in  subse- 
quent cases,  the  judges,  without  any  minute  inquiry,  have  followed 
in  the  same  track. 

The  sanction  however  of  Lord  Hardwicke's  great  name  has 
been  frequently  invoked  in  support  of  the  correctness  of  the  rule 
now  acted  upon :  and  it  would  seem  from  the  report  of  Elliot  v. 
Collier,  contained  in  3  Atkins,  526,,  that  his  Lordship  had  ex- 
pressed his  opinion  to  that  effect.  At  all  events,  however,  even 
supposing  that  report  to  be  perfectly  accurate,  and  that  the  exact 
words  attributed  to  the  Court  really  proceeded  from  it,  it  was 
a  mere  dictum,  —  it  was  not  the  point  which  Lord  Hardwicke 
decided.  But,  on  reference  to  the  report  of  the  same  case,  in 
1  Vesey,  sen.  15.,  the  expression,  there  attributed  to  Lord  Hard- 
wicke, would  imply  a  doubt  of  the  propriety  rather  than  an  ap- 
proval and  sanction  of  the  practice  now  followed. 

The  judgment,  as  given  in  1  Wilson,  168,  has  not  a  passage 
exactly  parallel  to  either  of  those  contained  in  the  two  other  re- 
ports. 

A  comparison  of  the  three  reports  rather  shows,  that  the  sub^ 
stance  instead  of  the  exact  words  of  Lord  Hardwicke's  judgment 
has  been  given :  and,  from  that  comparison,  the  fair  deduction 
seems  to  be,  that  Lord  Hardwicke  admitted  (on  the  authority  of 
Hole  V.  Dolman,  cited  by  the  Solicitor  Greneral)  that  such  was 
the  practice  at  Doctors'  Commons,  but  did  not  proceed  to  ex- 
press any  deliberate  opinion  on  that  practice.  The  authority, 
then,  of  Lord  Hardwicke's  opinion  can  hardly  be  vouched  in  sup- 
port of  the  existing  rule. 

In  the  opposite  scale,  to  balance  the  judgment  of  Hole  v.  Dol- 
man, and  the  cases  dependent  on  it,  there  are  a  long  course  of 
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precedents  and  of  practice,  (no  bad  expounder  of  statutes)  assert- 
ing the  discretion  of  the  Judge,  and  numerous  decisions  to  the 
same  effect  by  very  learned  Judges  of  the  Ecclesiastical  Courts, 
recognized  in  several  instances  by  great  authorities  in  other 
Courts ;  (a)  and  also  the  uniform  interpretation  and  construction 
put  upon  the  statutes  in  cases  similar  in  principle  and  in  spirit ; 
as  in  the  case  of  a  residuary  legatee ;  (6)  and  the  limitation  of 
the  grant  to  the  next  of  kin  at  the  time  of  the  death,  (c) 

Such  then  being  the  state  of  the  question,  as  far  as  regards  the 
authority  of  decided  cases  of  practice  and  of  analogy,  it  may 
not  be  improper  to  say  a  few  words  respecting  the  statutes  of  the 
31  Edw.  3.  c.  11.  and  21  Hen.  8.  c.  5.  The  husband  has  been 
held  to  be  clearly  entitled  under  the  expression  *'  the  next  and 
"  most  lawful  friend"  in  the  31  Edw.  3.  c.  11.  (d)  And  judg- 
ing from  analogous  decisions,  there  seems  to  be  but  little  doubt 
that,  if  the  statute  of  21  Hen.  8.  c.  5.  had  not  been  passed,  the 
Ecclesiastical  Court  would,  after  the  husband's  death,  grant  the 
administration  of  a  feme  coverfs  estate  to  that  person  in  whom 
the  beneficial  interest  in  the  property  vested,— ^ that  is,  under  or- 
dinary' circumstances,  the  representative  of  the  husband.  For 
the  principles  of  the  decision  in  Lewis  v.  Lovegrove — that  the 
21  Hen.  8.  c.  5.  applies  only  to  the  next  of  kin  at  the  time  of  the 
death  —  would  necessarily  lead  the  Courts  to  limit  the  expression 
in  the  statute  of  31  Edw.  3.  c.  1 1.  to  mean  **  the  next  and  most 
^*  lawful  friend"  at  the  time  of  the  death;  and  then,  as  the 
husband  alone  would  be  included  under  that  designation,  the 
grant  on  his  decease  would  be  in  the  discretion  of  the  Court. 

However  in  the  21  Hen.  8.  c.5.,  the  expression  "  to  the  widow 
'<  or  his  next  uf  kin,"  was  substituted  for  the  words  '*  most  law- 
**  ful  friend"  in  the  earlier  statute  :  but  it  was  still  held,  that  the 
husband  was  entitled  to  the  representation  mero  jure, — that  his 
case  was  out  of  the  latter  statute.  It  would  then  seem  that  none 
of  his  rights  were  intended,  or  can  be  interpreted,  to  be  cur- 
tailed by  that  statute.     The  right  to  administration  is  itself  a  bene- 

(a)  Hargrave's  Law  Tracts,  p.  475,  and  cases  there  cited.  (See  Vol.  I. 
p.  342,  notis,)  The  Editor  takes  this  opportunity  of  correcting  a  mistatement 
in  page  342  of  his  former  volume :  it  was  a  decision  of  Lord  Chancellor 
BiUhtmt ;  and  not  Northington,  in  the  case  of  Bouchier  v.  Taylor,  that  was 
reversed  in  the  House  of  Lords.  See  Bouchier  v.  Taylor,  4  Brown*s  cases  in 
Parliament,  715. 

(6)  Tsted  V,  Stanley,  Dyer,  372.     Thomas  v.  Butler,  1  Ventris,  217. 

{c)  Lovegrove  r.  Lewis,  152.  il.  Savage  v,  Blythe,  supra,  150.  Almes  r. 
Almcs,  155. 

((/)  Seep.  149.  nolc(c). 
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ficial  right ;  if  so,  the  power  of  transmitting  it  must  be  a  beneficial 
right.     Why  is  it  to  be  held  that  the  statute  of  21  Hen.  8.  c.  5.  is 
to  operate  as  a  deprivation  of  a  part  of  the  husband's  rights,  and  not 
of  the  whole  ?    Mr.  Murray,  indeed,  in  his  argument  as  counsel  in 
Hole  V,  Dolman,  contended,  that  the  husband's  right  was  a  merely 
personal  right ;  but  this  position,  as  was  inoticed  at  the  time  by 
the  opposmg  counsel,  seems  to  have  rested  on  his  assertion 
alone  :  no  case  nor  authority  was  quoted  in  support  of  it.  What 
is  there  in  the  words  or  spirit  of  the  statute,  or  in  the  cases  de- 
cided upon  it,  to  warrant  the  distinction  between  his  personsd 
rights  and  those  rights  which    he  would  otherwise  have  the 
power  to  transmit  ?     It  must  be  remembered  likewise,  that  there 
are  no  repealing  words  in  the  latter  statute ;  that  the  two  statutes 
run  togeUier ;  and  it  has  been  subsequently  held,  that  the  hus- 
band still  takes  the  administration  under  the  earlier  statute,  (a) 
Surely,  then,  his  representatives,  or  whoever  have  the  bene- 
ficial interest,  may  fairly  be  considered  as  not  excluded  from 
the  benefits  they  would  have  enjoyed  under  the  provisions  of 
that  statute  by  the  enactments  of  Uie  latter  statute.    It  seems, 
indeed,  that  it  is  taking  up  too  narrow  a  ground  to  say,  that  the 
reservation  of  the  husbramd's  rights  merely  was  forgotten  in  the 
statute  of  21  Hen.  8.  c.5. ;  and  that  it  would  be  more  correct  to 
say,  that  the  case  of  ^feme  covert  dying  intestate,  and  possessed 
of  choses  in  action^  or  separate  property,  was  not  contemplated 
at  the  passing  of  that  statute.     It  appears  most  probable,  that 
the  circumstance  of  the  wife  having  any  property  independent  of 
the  husband,  or  any  chattels  in  acHan^  being  of  comparatively 
rare  occurrence,  the  Legislature  never  provided  for  any  such  con- 
tingency :  that,  not  distingubhing  on  Uiis  occasion  between  chat- 
tels in  possession  and  in  action,  the  Legislature  treated  all  the 
wife's  property  as  vested  in  the  husband  by  the  marriage,  and 
therefore  deemed  it  unnecessary  to  declare  who  should  have  ad- 
ministration to  a  feme  covert ;  that,  in  short,  the  representation 
to  a  feme  covert,  whether  during  the  lifetime  of  the  husband  or 
after  his  decease,  is  a  casus  omissus. 

There  is  no  doubt,  however,  that,  previous  to  the  Statute  of 
Distributions,  the  husband  was  held  entitled  personally  to  the 
administration  to  his  wife.  That  statute  directs  the  proportions 
in  which  intestate's  effects  shall  be  distributed,  but  it  says  nothing 
of  the  person  to  whom  the  grant  of  the  administration  shall  be 
made  ;  nor  did  it  specially  reserve  the  husband's  right  to  the  wife's 

(a)  Fawtry  v.  Fawtry,  lSalk.36.  S.  C.  1  Show.  351.  Wilson  v.  Drake, 
2  Mod.  22. 
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estate  in  exclusion  of  the  parties  who  would  be  entitled  in  distri* 
bution  if  she  had  not  died  a  feme  covert,  (a)  To  supply  that 
omission,  the  Statute  of  Frauds  (29  Car.  2.  c.  3.  s.26.)  provides ; 
— '*  that  neither  the  said  act  (22  and  23  Car.  2.  c.  10.)  nor  any 
thing  therein  contained  shall  be  construed  to  extend  to  the  estates 
of  femes  coverts  that  shall  die  intestate,  but  that  their  husbands 
may  demand  and  have  administration  of  their  rights,  credits,  and 
other  personal  estates,  and  recover  and  enjoy  the  same,  as  they 
might  have  done  before  the  making  of  the  said  act."  From 
this  it  may  be  inferred,  that  the  Legislature  conceived  that  were 
the  bene6cial  interest  in  the  wife's  estate  taken  away  from  the 
husband,  the  right  to  administration  would  also  be  by  implicaUon 
taken  away  ;  and  consequently  this  statute  not  only  declares  that 
he  may  recover  and  enjoy  the  personal  estate  (which,  if  the  Sta- 
tute of  Distributions  were  held  to  extend  to  the  estates  of  femes 
coverts,  would  have  been  directed  by  tKe  positive  words  of  that 
statute  to  go  in  a  different  course  of  distribution),  but  that  he  may 
demand  and  have  the  administration  as  he  might  have  done  be- 
fore the  making  of  the  22  and  23  Car.  2.  c.  10.  of  which  admi- 
nistration he  could  only  have  been  held  to  be  deprived,  on  the 
principle,  that  the  party  entitled  to  the  beneficial  interest  was  en- 
titled to  the  administration ;  and  that  the  husband  being  deprived 
of  the  beneficial  interest  in  the  property,  he  was,  ipso  facto  and  as 
a  necessary  consequence,  deprived  of  the  right  to  the  administra- 
tion. This,  therefore,  is  an  implied  declaration  of  the  Legislature 
itself,  that  the  law  was,  that  the  administration  should,  in  all 
cases,  follow  the  interest ;  and  consequently,  that  the  statute  of 
21  H.  8.  c.  5.  did  not  apply  when  the  next  of  kin  were  not  the 
persons  beneficially  entitled  to  the  estate :  and  further,  it  is  an 
implied  declaration  that  that  interpretation  of  the  law  and  that 

limitation  of  the  statute  were  generally  received  and  acknow- 
ledged. 

In  Hole  v.  Dolman  it  was  urged  by  counsel  as  an  objection 
to  considering  this  class  of  cases  as  not  included  in  the  21  H.  8. 
c.  5.,  and  consequently,  as  within  the  discretion  of  the  Court, 
that  inconvenience  would  be  produced  by  the  uncertainty  of  prac- 
tice thus  introduced  :  for  it  was  said,  the  wife  may  have  se- 
parate property,  and  then  if  the  rule  of  interest  were  to  be  fol- 
lowed, the  Court — contrary  to  what  would  be  its  usual  practice, 
but  in  the  exercise  of  its  discretion  —  must  grant  the  administra- 
tion to  the  wife^s  next  of  kin  in  exclusion  of  the  husband^s  repi-e- 

(/>)  Sec  Wilson  V,  Drake,  2  Mod.  22. 
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sentatives.  But,  in  the  first  place,  separate  property  in  the  wife 
is  an  anomaly,  and  being  of  comparatively  rare  occurrence,  the 
difficulty  would  but  seldom  occur ;  and  secondly,  this  objection 
would  equally  apply  to  the  discretion  left,  by  the  stat.  21  H.  8* 
c.  5.,  in  the  ordinary  to  choose  between  the  widow  and  next  of  kin ; 
which  discretion  the  Court  is  always  by  practice  bound  to  exercise 
in  favour  of  the  widow,  unless  cause  be  shown  for  her  exclusion, — 
such  as  misconduct,  or  that  she  is  barred  by  settlement  from  any 
interest  in  the  effects,  or  the  like ; — and,  in  the  same  manner,  if  the 
representation  to  a/eme  covert,  after  the  husband's  decease,  were 
held  to  be  in  the  Court's  discretion,  the  general  rule  would  be  to 
grant  it  to  the  representatives  of  the  husband  :  but,  on  its  being 
shown  that  they  had  no  interest,  they  would  properly  be  excluded 
in  favour  of  the  next  of  kin  of  the  wife  in  whom  the  beneficial 
interest  would  vest.  The  uncertainty  indeed  appears  rather  to  be 
the  result  of  the  practice  for  which  the  counsel  were  then  con- 
tending, and  which  is  now  followed  in  this  class  of  cases.  In  all 
other  cases  there  is  a  clear  and  well-defined  rule  universally  appli- 
cable, viz.  that  the  interest  shall  direct  the  Court  to  the  person 
entitled  to  the  grant ;  and,  as  has  been  before  said,  the  practice 
of  preferring  the  next  of  kin  of  the  wife,  at  the  time  of  the  death, 
to  the  representatives  of  the  husband  is  the  solitary  exception 
which  makes  the  practice  uncertain  ;  and  which,  whatever  may 
be  the  law  on  the  subject,  is  undoubtedly  found  by  daily  experi- 
ence to  be  attended  with  far  greater  inconveniences,  than  any  that 
have  hitherto  been  pointed  out,  from  leaving  such  grants  to  what 
is  called  the  discretion  of  the  Court, — thereby  meaning  not  an 
arbitrary  but  a  judicial  discretion  —  a  discretion  regulated  by 
sound  principle,  and  controuled  and  restricted  by  precedents  and 
practice,  to  the  single  object  of  carefully  providing  that  the 
interest  and  the  representation  shall  not  be  separated. 


Note, — The  marginal  abstracts  in  Kinaston  v.  Mills,  Amhunt  v.  Bawdes, 
Bees  V.  Cart,  and  Plaidel  v.  Howe,  are  copied  verbatim  from  the  MS.  reports. 
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ACCUSATION     OF      ADUL- 

TERY. 

See  Bar.  Cruelty,  1.  Evi- 
dence, 2.  Pleading,  1.  Re- 
scinding Conclusion,  1. 

ADMINISTRATION. 

1.  Administration  to  A.  mranted 
to  the  son  of  B.,  the  brother  and 
sole  next  of  kin ;  those  entitled 
in  distribution  to  A.,  and  the 
widow,  sole  executrix  and  resi- 
duary legatee  of  B.,  having  re- 
nounced. Blagrave,re.  Pa^e 83 

2.  The  Court  grants  administra- 
tion to  a  bond  creditor,  who  has 
also  a  mortgage  on  leasehold 
property.  Koxburgh  v.  Lam- 
bert. 667 

3.  Where  the  Court  is  not  bound 
by  the  stat.  21  Hen.  8.  c.  6.  It 
always  grants  the  administra- 
tion to  those  who  have  the  in- 
terest.     Almes  ▼•   Almes. 

Ap.  166 


4.  Administration  of  the  wife's 
goods  to  the  executor  of  the 
husband,  who  died  without 
taking  administration  to  her. 
Rees  v.  Cart.  Ap.  161 

6.  Administration  of  ^feme  co- 
vert, granted  to  the  daughter  of 
the  third  husband,  revoked,  and 
granted  to  the  grand-children 
Dv  her  first  husband ;  it  being 
shown  that  an  estate  would 
come  to  them.  St.  Aubyn  v. 
Page.  Ap.  163 

6.  A  legacy  to  a  wife  not  received 
by  her  or  her  husband,  nor  ad- 
ministration taken  to  the  wife 
by  the  husband ;  his  executor, 
and  not  the  next  of  kin,  to 
have  administration  to  the  wife. 
Plaidel  v.  Howe.  Ap.  164 

7.  An  original  administration  to 
a  feme  covert  decreed  to  her 
next  of  kin  in  prefereaee  to  the 
representative  of  the  husband 
who  survived  her.    Hole,  other- 
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wise    Wellington,    v.    Dolman. 

Ap.  166 

Administration  cum  testamento  an- 

nexo.     See  Paper  Testamentary. 

ADMINISTRATION 
NIS  NON. 

1.  Administration  dt  OOKIs'  non, 
with  a  will  annexed,  granted  to 
a  representative  interest  entitled 
to  seven-twelfths  of  the  residu- 
ary estate,  without  citing  those 
having  a  ilirect  interest  as  en- 
titled in^gglH.  Middle- 
ton,  re.   3B^^^        -P^^  60 

2.  The  staiZl  H.  8.  c.  6.  ap- 
plies only  to  such  as  are  next 
of  kin  at  the  time  of  the  death : 
therefore  the  Court  made  the 
de  bonis  non  grant  to  the  exe- 
cutor of  the  administrator  (the 
sole  next  of  kin  at  the  death) 
in  preference  to  persons  enti- 
tled in  distribution  who  had  re- 
ceived their  shares  and  signed 
releases.     Savage  v.  Blythe. 

Ap.  150 

3.  Administration  de  bonis  non 
granted  to  a  person^  entitled 
under  a  d|ed  of  gift  from  the 
first  administratrix  to  the  whole 
beneficial  interest,  in  preference 
to  one  who  was  not  next  of  kin 
at  the  time  of  the  death,  and 
who  consequently  had  no  sta- 
tutable right     Almes  v.  Almes. 

Ap.  156 

4.  Chose  in  action  to  wife.  Hus- 
band, administrator,  dies  with- 
out altering  property,  and  makes 
a  will;  his  administrator  with 
will  annexed  takes  administra- 
tion de  boni^  non  to  the  wife ; 
that  administration  called  in  by 
her  next  of  kin  and  revoked, 
the  property  not  being  altered 


by  the  husband.     Kinaston  r. 
Mills.  Ap.  158 

6.  An  estate  not  vested  by  law 
or  equity  administration  de  bo- 
nis non  to  the  next  of  kin  of 
the  wife.     Amhurst  v.  Bawdes. 

Ap.\b» 

6.  Administration  de  bonis  non  to 
a  feme  covert  granted  to  the  re- 
presentative of  the  husband, 
administrator  in  exclusion  of 
the  wife's  kin.  Darley  v.  Wiiad- 
don.  Ap.  165 

7.  After  the  death  of  the  hus- 
band, administrator  of  the  wife, 
administration  de  bonis  not 
granted  to  her  next  of  kin  in 
preference  to  the  husband's  re- 
presentative. Kinlesidev.  Clea- 
ver. Ap.  169 

ADMINISTRATION   DU- 
RANTE ABSENTIA. 

The  38  G,  3.  c.  87.  authorizes  the 
grant  of  a  limited  administra- 
tion durante  absentia  of  the  exe- 
cutor, only  when  there  are  pro- 
ceedings depending  in  Chan- 
cery.    Davtes,  re.  79 

ADMINISTRATION,  LIMI- 

TED. 

See  Administration  durante 
Absentia. 

1.  Administration  de  bonis  fton, 
limited  to  a  certain  legacy, 
granted  to  the  representati?e 
of  the  substituted  legatee,  with- 
out citing  the  i*epresentative  of 
the  residuary  legatee,  resident 
abroad,  but  by  practice  en- 
titled to  the  general  de  bonis 
grant ;  no  claim  to  this  legacy 
having,    since    the    death   (in 
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1797)  of  the  residuary  legatee, 
(also  the  executor  and  le^tee 
for  Kfe)  been  made  by  his  re- 
presentative.    Steadman,  re. 

Page  69 

2.  An  administration  —  (limited 
to  substantiate  proceedings  in 
Chancery)  whicn  was  decreed, 
on  the  next  of  kin  being  cited 
and  after  due  enquiries  for  a 
will^  and  was  called  in  by  the 
executors  of  a  will,  not  pro- 
duced till  long  after, — directed 
to  be  re-delivered  out ;  and  the 
executors,  who  might  have  taken 
a  caterorum  probate,  condemn- 
ed in  costs.  Harris  and  Wis- 
gins  V.  Milbum.  62 

3.  A  will,  in  existence  after  the 
testator's  death,  being  accident- 
ally lost  and  the  contents  un- 
known, administration  limited 
till  the  will  be  found  granted 
(on  justifying  securities)  to  the 
widow  alone ;  with  a  minor 
daughter  entitled  in  distribu- 
tion.    Campbell,  re.  555 

4.  An  administration  de  bonis  non, 
granted  in  1827,  of  an  intes- 
tate who  died  in  1790,  limited 
to  assign  a  leasehold  property 
not  severed  in  the  deceased's  life- 
time,and  only  mortgaged  during 
an  original  creditor  administra- 
tion (which  was  mranted  on  the 
renunciation  of  the  next  of  kin 
at  the  time  of  the  death,  and 
expired  in  1806),  revoked ;  the 
next  of  kin  for  the  time  being 
(in  whom  all  the  beneficial  in- 
terest in  the  deceased's  estate 
was  vested)  not  having  been 
cited  when  the  limited  ^nt 
was  made,  and  there  being  a 
suggestion  that  such  grant  was 
surreptitiously  obtained,  and 
that  there  was  a  surplus  be- 
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longing  to  the  deceased's  es- 
tate.   Skeffingtan  v.  White.  626 

ADMINISTRATION  PEN- 
DENTE LITE. 
Administration  pendente  lite,  and 
limited  to  certain  property, 
granted,  by  con'sent,  to  one  of 
the  parties.  The  Parochial 
Schoolmasters  of  Scotland  v. 
Fraser.  Page  613 

ADULTERY. 

See  Bar. 

CoNDONATIOKyS.  fiviUENCE,2. 
'*    NOVITER     PfSftVENTA,"      1. 

Plbadino,  1.  Proof,  1.  Re- 
scinding Conclusion,  1,2. 

1.  The  Court  cannot  separate  on 
improper  conduct  short  of  ac- 
tual adultery.  The  law  does 
not  require  direct  evidence  of 
the  very  act  committed  at  a 
specific  time  and  place ;  but  the 
Court  must  be  satisfied  that  ac- 
tual adultery  has  been  commit- 
ted. Hamertony,Hamerton.l4i 

2.  In  suits  for  adultery  the  party 
is  not  limited  to  the  contents  of 
the  libel,  but  ma]^.  plead  fresh 
charges,  and  obtain  a  sentence 
on  tacts  not  existing  at  the 
commencementof  the  suit.  Mid" 
dleton  V.  Middleton.      Sup.  136 

AFFECTIONS  OF  TESTA- 
TRIX. 

iSee  Influence. 

AFFIRMATIVE  ISSUE. 
See  Practice,  1. 

ALIMONY  PENDENTE 
LITE. 
An  assignment,  apparentlv  frau- 
dulent  and    colorable,  Dy  the 
husband    of  all    his    property 
after  the  commenoament  of  a 
n 
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suit  by  the  wife  for  divorce, 
cannot  affect  her  title  to  dli- 
atony  pejidente  lite.  The  Court 
allotted  ^imaay pendetUe  lite  at 
the  rate  of  60/.  per  annum  out 
of  an  income  of  140^,  and  re- 
fused to  allow  the  moiuti<m  not 
to  issue  till  after  fifteen  days. 
lirovm  v.  Brown.  Poge  6 

ALLEGATION. 

6Ve  Appeal,  2.  Exceptive  Al- 
legation. NoviTER  Peb- 
VENTA.  Pafbb  Testamen- 
tary, L  Proof,  1.  Rescind- 
ing Conclusion. 

1 .  The  Court  will  not,  when  a  com- 
petent party  is  opposing  a  will, 
stay  the  admission  of  the  ex- 
ecutor's allegation  propounding 
such  will,  till  the  appointment 
of  a  committee  of  a  lunatic  next 
of  kin  be  confinned,  more  es- 
pecially such  committee  being 
already  a  party  to  the  suit  as 
curator  of  other  next  of  kin. 
Tyrellv.JentieT.  72 

2.  The  admission  of  an  allegation 
responsive  to  an  exceptive  al- 
legation reserved  to  tne  final 
hearing,  the  Court  being  of 
opinion  that  part,  if  otherwise 
admissible,  was  not  material, 
and  that  the  remainder  probably 
would  not,  in  the  event,  be  of 
sufficient  importance  to  delay 
tlie  cause,      mynn  v.  Jtobiiuon. 
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Ste  Chapel,     Offkrtoby 
Money. 
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Set  Probate,  1,  2. 
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be  established  against  the  evi- 
dence of  all  the  subscribed  wit- 
nesses, but  such  a  case  would 
require  to  be  supported  by  the 
whole  res  ^esla,  oy  strong  pro- 
bability ansing  from  the  con- 
duct of  all  parties,  and  by  the 
improbability  of  the  practice  of 
fraud,  circumvention,  or  undue 
influence.  Mackenzie  v.  Han^ 
dasyde.  Page  219. 

BAR. 

See  Condonation.  Criminal 
Suit,  1.  Cruelty,  4.  6. 
Deed  of  Separation. 
Pleading,  1.   Practice,  8. 

1.  The  wife  having  failed  in  a 
charge  of  adultery,  and  a  re- 
criminatory plea  on  the  hus- 
band's part  bein?  proved,  the 
introduction  of  his  wife  to  a 
female  of  loose  character  (the 
wife's  guilt  not  being  connected 
with  such  introduction)  forms 
no  bar  to  his  prayer  for  di- 
vorce :  nor  would  cruelty.  Har- 
rU  V.  Harris,  (Consistory.)  376 

2.The  wife's  adultery  being  proved, 
and  a  similar  charge  against 
the  husband  failing,  his  relief  is 
not  barred  by  a  slight  want  of 
caution  on  his  part.  Harris  v. 
Harris,  (Arches.)  511 

BIRTH  OF  ISSUE. 
&eWiLL,  4. 

BRAWLING. 

See  Criminal  Suit,2. 

CALLING  IN  ADMINISTRA- 

TION. 

'See  Administration  Limited, 
2, 3.  Colvin  v.  Fraser.  266 


CANCELLATION. 

See  Presumption,  1. 

CAPACITY, 

See  Influence.  Lunacy. 
Pauper.  Proof,  2,  3.  6,  6. 
Will,  1. 

1.  Where  there  is  a  great  change 
of  disposition  and  a  total  de- 
parture from  former  testamen- 
tary intentions  long  adhered  to, 
it  is  material  to  examine  the 
probability  of  the  change,  es- 
pecially, if  at  the  time  of  maJcing 
the  latter  disposition  the  ca- 
pacity is  doubtful,  still  more, 
if  the  person  in  whose  favour 
the  change  is  made,  possessing 
great  influence  and  authority, 
originates  and  conducts  the 
whole  transaction.  Marsh  v. 
Tyrrell  and  Harding.  87 

2.  A  person  who  can  understand 
ana  answer,  rationally,  ques- 
tions, may  still  not  be  capable 
of  making  a  will  for  all  pur- 
poses. The  rule  of  law  is,  that 
the  competency  of  the  mind 
must  be  judged  of  by  the  nature 
of  the  act  to  be  done,  and  from 
a  consideration  of  all  the  cir- 
cumstances of  the  case.  Ibid.  1 22 

CHAPEL. 

See  Evidence,  1.  Incumbent. 
Licence.  Offertory  Mo- 
ney. 

1.  A  chapel  being  shortly  before 
1735,  built  by  private  subscrip- 
tion, and  the  subscribers  agree- 
ing, out  of  the  pew-rents,  to  pay 
the  rector  of  the  Darish  a  yearly 
stipend  for  performing  divine 
service,  a  licence  was  obtained 
it2 
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from'  the  bishop  to  the  rector 
and  his  successors,  who,  from 
time  to  time  performed  therein 
parochial  duties ;  but  there  was 
no  proof  of  consecration,  nor  of 
any  composition,  between  the 
patron,  incumbent  and  ordi- 
nary ;  such  chapel  is  merely 
pi^oprietai-y,  and  the  minister^ 
nominated  by  the  rector  of  the 
parish  and  licensed  by  the 
bishop,  cannot  perform  paro- 
chial duties  therein,  nor  aistri- 
bute  the  alms  collected  at  the 
Lord's  Supper.  Moyseu  O.  J. 
y.  HiUcoat.  Page  30 

2.  Proprietary  chapels  are  anoma- 
lies unknown  to  the  constitu- 
tion, and  to  the  ecclesiastical 
establishments  of  the  Church 
of  England,  and  can  possess  no 
parochial  rights.     Ilnd.         46 

CHOSE  IN  ACTION. 

iSfeAoMINISTRATION  D£  BoNIS 
NGN,  4,  6. 

CHURCH-RATE. 

See  Costs. 

1.  In  a  suit  for  subtraction  of 
church-rate,  the  court  will  not^at 
the  prayer  of  the  defendants,  is- 
sue a  monition  for  the  production 
of  parish  books,  which  are  not 
shown  to  apply  immediately  to 
the  question  at  issue :  and  on 
the  merits,  the  late  being  pro- 
nounced for,  the  defendants 
condemned  in  costs.  Goodall 
and  Gray  v.  Whitmore  and 
Fenn.  369 

2.  In  questions  of  subtraction  of 
church-i-ate,  the  court  having 
jurisdiction  on  the  subject-mat- 
ter is  bound,  unless  stopped  by 
a  prohibition,  to  proceed  to  try 


the  legality  of  a  select  vestjy  by 
which  the  rate  was  made.  ibid. 

Page372 

CHURCHWARDEN. 

See  Criminal  Suit,  L  Offer- 
tory Money. 

CITATION. 

See  Administration  —  de  bo- 
nis NON,  1. — Limited,  1.  4. 
Practice,  4.   Separation. 

CLANDESTINITY. 
5ee  Handwriting.     Proof,  3. 

CLERGYMAN. 

See  Criminal  Suit.     Depriv- 
ation.   Incumbent. 

CODICIL. 

See  Handwriting.  Informal 
Paper.  Probate,  3.  Proof, 
3.    Will,  3. 

COHABITATION. 

See  Condonation.     Cruelty, 
1.4,5,6. 

COLLATERAL  FACTS. 
5<?e  Adultery,!.    Proof,  4. 

COMMITTEE. 
See  Allegation,  1. 

COMPOSITION. 

5<»  Chapel,  1.    Evidence,  1. 
Incumbent. 

CONCLUSION  OF  CAUSE. 

See  Practice,  7.    Rescin ding 
Conclusion. 

CONDONATION. 
See  Cruelty,  1.  4,  5,  6. 
1.  In  answer  to  a  suit  for  restitu- 
tion of  conjugal  rights,  brought 
by  the  husband,  legal  cruelty 
being  established,  but  a  recon- 


CONDUCT  OF  HUSBAND. 


COSTS  NOT  GIVEN.      185 


ciliation  and  matrimonial  inter- 
course having  afterwards  taken 
place,  the  court  enjoined  the 
wife  to  return  to  cohabitation, 
holding,  that  there  was  no  proof 
of  subsequent  misconduct  by 
the  husband  sufficiently  remov- 
ing the  bar  of  condonation,  and 
reviving  the  previous  cruelty,  to 
entitle  the  wife  to  a  sentence  of 
separation.  Marquess  of  West- 
meath  v.  Marchiofiess  of'  West^ 
meath,  (Consistory.)       Sup.  1. 

2.  Reconciliation  will  supersede 
the  eround  of  complaint  in  the 
Ecclesiastical  Court,  as  it  anni- 
hilates articles  of  separation  at 
common  law.     Ibid.  52. 

S.  The  force  of  condonation,  as  a 
bar,  varies  according  to  circum- 
stances. The  condonation  by  a 
husband  of  a  wife's  adulteiy, 
still  more  repeated  reconcilia- 
tions after  repeated  adulteries 
create  a  bar  of  far  greater 
effect,  than  does  the  condoan- 
tion  by  a  wife  of  repeated  acts  of 
cruelty.  Marchioness  of  West- 
meath  y.  Marquess  of  Westmeath, 
(Arches.)  Sup.  113 

4.  On  the  execution  of  articles 
of  separation,  not  followed  by 
matritnonial  intercoui*8e,  the 
wife's  reluctant  assent  to  the 
husband  having  a  bed-room  in 
her  house,  at  the  earnest  entreaty 
of  him  and  of  mutual  friends, 
and  on  his  declaring,  **  that  he 
should  be  merely  under  the  roof 
hy  sufferance,"  is  no  continua- 
tion of  a  former  condonation. 

Ibid.  118 

CONDUCT  OF  HUSBAND. 

See  Alimony  pendente  lite. 
Bar.  Condonation,  1.3,4. 
Influence.     Proof,  2. 


CONFESSION. 
iSee  Evidence,  2. 

CONSECRATION. 
See  Chapel.    Evidence,  1. 

CONSULTATION,  WRIT  OF. 
iSee  Free  v.  Burgoi/ne,  468,  n. 

CONTEMPT. 
See  Peer. 

CORPORATE  BODY. 
See  Practice,  6. 

COSTS. 
See  Peer. 

Costs,  though  in  the  discretion  of 
the  Court,  are  in  its  legal  dis- 
cretion guided  by  former  prece- 
dents,and  are  almost  universally 
decreed  in  suits  for  church-rates 
where  the  rate  is  pronounced  to 
be  subtracted.  Goodall  afid 
Gray  v.    Whitmore  and  Fenn. 

Page  374 

COSTS  (FULL)  GIVEN. 

See  Administration  limited, 
2.  Church-rate,  1,  Crimi- 
nal Suit,  2.  Defamation. 
Deprivation, 2.  Influence. 
Pauper.    Proof,  2, 3. 

5ee  also,  Burgoune  O.  J.  r.  Free, 
494.  Butt  y.J  ones,  426-7.  Crisp 
and  Ryder  v.  Walpok,  637. 
Moi/sey,  O.  J.  v.  HUlcoat,  68. 
Skeffington  v.  White,  652. 

COSTS  MODIFIED. 
See  Cruelty,  1.    Will,  1. 

COSTS  NOT  GIVEN. 

5ee  Colvin  v.  Fraser,  367.  Groom 
V.  Thomas,  456.  Harrison  v. 
Stone,  562.    Johnson  v.  We/h, 

665 
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CRUELTY. 


COSTS,  OUT  OF  ESTATE. 
See  Berwick  v.  Mullings,  p.  236. 

COSTS,  TAXATION  OF. 

See  Pauper. 

l.The  costs  of  exceptive  allega- 
tions tendered  on  both  sides 
(the  admission  whereof  was  sus- 
pended till  the  final  hearing,  and 
then  not  prayed  to  be  received), 
not  allowed  to  be  taxed  against 
a  party  condemned  in  costs. 
Bird  V.  Bird.  P^g^  6^3 

2.  Costs  in  the  Courts  below  can- 
not be  taxed  in  the  Court 
of  Appeal,  as  between  husband 
and  wife ;  or  (before  sentence) 
as  between  party  and  party. 
Marquess  of  Westmeath  v.  Mar- 
chioness  oj  Westmeath^  (Dele- 
gates.) Sup.  133 

3.  Costs  taxed  de  die  in  diem,  be- 
tween husband  and  wife,  though 
the  wife  had  a  separate  income. 

Ibid. 
CRIMINAL  SUIT. 

See  Deprivation. 

1.  The  Court  is  bound  to  admit 
Articles  by  a  churchwarden 
against  an  Incumbent  for  fre- 

Siuent  irregularities  in  the  per- 
ormance  of  Divine  Service,  and 
of  parochial  duties,  and  also  for 
his  violating  the  churchyard  : 
nor  (the  suit  being  commenced 
in  April,  1828,  ana  the  alleged 
offences  being  laid  from  Sep- 
tember, 1 824,  till  January,  1827) 
is  the  lapse  of  time  any  bar. 
Bennett,  O.  J.v,  Bonaker.     25 

2.  In  a  vestry  meeting  for  civil 
purposes,  as  a  full  latitude  of 
discussion  must  be  allowed, 
mere  coarse  expressions  do  not 
constitute  "brawling;"  but, on 
proof  of  an  act  of  "  smiting," 


the  Court  is  bound,  whatever 
may  be  the  origin  of  the  dis- 
pute, to  proceed  to  award  pu- 
nishment under  the  5  &  6  Edw. 
6.  c.  4.  and  63  Geo.  3.  c  127. 
A  party  pronounced  excommu- 
nicate, sentenced  to  seven  days' 
imprisonment,  and  condemned 
in  costs.    Hoile,  O.  J.  v.  Scales. 

Page  566 
CRUELTY. 

iSeeCoN  DONATION.  Pleading,!. 

1 .  In  answer  to  a  suit  for  restitu- 
tion of  conjagal  rights,  the  wife 
(having  pleaded  cruelty  and  a- 
dultery)  proved  several  acts  of 

Eersonal  ill-treatment,  violent 
ehaviour  and  language,  from 
1813  to  1817  ;  a  separation  was 
then  agreed  upon;  but,  on  a 
reconciliation,  matrimonial  co- 
habitation and  intercourse  were 
renewed.  The  Court,  on  appeal, 
holding  that  adultery  was  not 
proved;  that  cruelty,  up  to  1 8 1 7, 
was  proved,  and  that,  though 
afterwards  there  was  no  personal 
violence,  his  conduct,  exciting 
reasonable  apprehension  of  it, 
revived  the  former  cruelty ; 
decreed  a  separation,  and  con- 
demned the  husband  in  the  costs 
in  both  courts,  except  those  in- 
curred by  certain  charges  of 
adultery.  Marchioness  of^  West- 
meath V.  Marquess  of  Westmeath, 
(Arches.)  Sup.  61 

2.  To  entitle  a  wife  to  separation 
by  reason  of  cruelty,  there  must 
be  ill  treatment  and  personal  in- 
jury, or  the  reasonable  appre- 
hension of  personal  injury,  ibid. 

72 

3.  Aggravations  of  cruelty  may 
arise  from  the  station  of  the 
parties;  from  the  condition  of 


DECLARATIONS. 


DEED  OF  GIFT. 
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the  sufferer;  from  natural,  or 
even  acquired  feelings.    Ibid. 

4.  If  legal  cruelty  be  established, 
a  sul^quent  reconciliation  and 
matrimonial  intercourse  form  a 
legal  bar  to  a  separation  for 
such  pi'eceding  cruelty.  And 
the  question  uen  is,  whether 
any  subsequent  acts  take  place 
furnishing  fresh  grounds  for  le- 
gal complaint,  or  at  least  re- 
viying  former  wrongs,  and,  in 
connection  with  those  former 
wrongs,  creating  reasonable  ap- 
prehension of  a  renewal  of  ill 
treatment.    Ibid.        Pct^t  112 

5.  Cruelty  generally  consists  of 
successive  acts  of  ill-treatment, 
if  not  of  personal  injury,  so  that 
something  of  a  condonation  of 
the  earlier  ill-treatment  neces- 
sarily takes  place.    Ibid.      113 

6.  If  a  wife,  after  le^l  cruelty, 
consents  to  a  reconciliation  and 
to  matrimonial  cohabitation,  for- 
mer injuries  would  revive  by 
subsequent  misconduct  of  a 
slighter  nature  than  would  con- 
stitute original  cruelty^  though 
the  reconciliation  would  be  a 
bar,  if  no  further  ill-treatment 
took  place.     Ibid.  114 

CURATOR. 
iSee  Allegation,  1. 

DECLARATIONS. 

See  Evidence,  2.  Husband 
AND  Wife.  Probate,  2. 
Will,  1.  Also  Harris y.Har- 
n5,402ii.  Si2n. 

1.  Declarations  of  testamentary 
intentions,  if  unaccompanied 
by  any  immediate  acts,  are  al- 
ways looked  upon  with  great 


caution;  and  their  weight  de- 
pends upon  all  circumstances 
accompanying  and  connected 
with  them.    Mynn  v.  Robinson, 

Page  187 

2.  In  order  to  rebut  a  presumption 
of  law  {e.  g.  as  to  the  destruc- 
tion of  a  will  by  a  testator), 
declarations  unsupported  by  cir- 
cumstances strondy  marking 
their  sincerity,  and  confirming 
their  probability  (especially 
where  their  stringency  aepends 
on  the  exact  words  of  a  casual 
expression),  cannot  safely  be 
relied  on.  Colvin  v.  Fraser.  345 

3.  Declarations,  coupled  and  con- 
sistent with  conduct  and  acts, 
are  of  weight  in  proof  of  inten- 
tion, so  are  those  not  depending 
on  the  precise  words  or  a  par- 
ticular expression,  but  on  the 
tenor  of  an  extended  convers- 
ation, especially  if  not  liable  to 
the  suspicion  of  insincerity ; 
still  more,  if  repeatedly  made 
in  confidential  communications. 
Ibid.  361 

DECREE. 

See  Citation.    Separation  a 
Mensa  et  Thoro. 

DEED* 

Probate  granted  to  a  deed,  testa- 
mentary in  its  whole  purport 
and  effect,  and  not  to  operate 
till  after  death.  Knight,  re.  555 

DEED  OF  GIFT. 

See  Administration  deBonis 
NON.  3.  Paper  Testament- 
ary, 4. 
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DEPRIVATION. 


EVIDENCE. 


DEED  OF  SEPARATION. 

See  Condonation,  2.  4. 

A  deed  of  reparation,  upon  mutual 
agreement,  on  account  of  un- 
happy differences,  though  con- 
taining a  covenant  not  to  bring 
a  suit  for  restitution  of  conju- 
gal rights,  is  no  bar  to  sucn  a 
suit.  Marchioness  of  Westmeath 
V.  Marq.  Westmeatn,   (Arches.) 

Sup.  page  115 

DEFAMATION. 

In  a  defamation  suit,  the  defend- 
ant having  been  enjoined  pe- 
nance, and  condemned  in  costs ; 
and,  to  au  appeal  from  his  dis- 
missal without  such  penance 
being  xluly  performed^  having 
given  an  affirmative  issue,  the 
Court  directed  the  penance  to 
be  performed,  as  onginaUy  de- 
creed, and  condemn^  the  de- 
fendant in  the  further  costs. 
CourtaU  v.  Homfray,  1 

DELUSION. 

See  Lunacy.   Presumption,  2. 
Proof,  6. 

DEPRIVATION. 

1.  Upon  the  proof,  against  a 
clergyman,  of  repeated  and  ha- 
bitual acts  of  incontinency, 
coupled  with  neglect  of  duty 
and  other  conduct  affording 
just  scandal  and  offence  to  his 
parishioners,  the  Court  is  bound 
to  proceed  to  deprivation.  Bur- 
goyne,  O.  J.  v.  Free,  (Arches.) 

457 

2.  A  clergyman  may  be  deprived 
for  fornication,  without  previ- 
ous   monition    or    suspension. 


Sentence  of  deprivation  affirmed 
with  costs.  Free  D.  D.  v.  Bur- 
goyney  (Delegates.)      Page  663 

DIVINE  SERVICE. 

See  Criminal  Suit,  1.  Cha- 
pel, 1.  Evidence,  1.  In- 
cumbent.   Licence. 

By  the  general  law  the  church 
service  ought  to  be  regularly 
performed  every  Sunday  morn- 
ing and  evening.  Any  relax- 
ation is  to  be  supposed  to  have 
been  permitted  by  the  diocesan, 
owing  to  the  circumstances  of 
the  parish ;  and  the  terms  pre- 
scribed must  be  strictly  ob- 
served. Bennett  O.J.  v.  Bo- 
naker.  27 

DIVORCE. 

5ee  Adultery.   Bar.    Condo- 
nation.   Cruelty. 

DONATIO  INTER  VIVOS. 

See  Probate,  4. 

DRAFT  OF  WILL. 
See  Colvin  v.  Fraser,  291. 

DRAWER  OF  WILL. 
See  Will  1. 

EVIDENCE. 

See  Adultery.  Attesting 
Witness.  Chapel,  1.  De- 
clarations. Handwriting. 
Husband  and  Wife.  In- 
fluence. Licence.  Parol 
Evidence.  Paper  Testa- 
mentary, 1.  Pleading,  2. 
Practice,  3.  Presumption. 
Proof.    Will,  1. 

1.  The  performance  of  baptisms. 


EXCEPTIVE  ALLEGATION. 


HANDWRITING.       189 


marriages^  and  burials,  in  a 
chapel,  existing  from  time  im- 
memorial, might  possibly  be 
presumptive  evidence  of  conse- 
cration and  of  composition ; 
alUer  as  to  a  chapel,  tne  origin 
of  which  is  ascertained.  Moysey 
O.  J.  V.  Hilkoat.  Page  60 

2.  Where  the  wife  is  charged  with 
adultery,  her  conduct  and  de- 
clarations, on  a  confession  of 
guilt  by  the  alleged  particeps 
criminis  being  communicated  to 
her,  are  admissible  evidence  on 
behalf  of  the  husband.  Harris 
v.  Harris,  (Consistory.)        407 

EXCEPTIVE    ALLEGATION. 

See  Allegation,  2.  Costs, 
Taxation  of,  1.  Prac- 
tice, 7. 

1.  Exceptive  allegations,  after 
publication,  are  5/ric/iji/m;  and 
their  object  being  the  credit  of 
the  witness — not  the  proof  of 
the  matters  in  issue  in  the 
principal  cause,  —  1st,  Facts, 
which  might  have  been  pleaded 
in  contradiction  to  the  pleas 
before  publication  cannot  be 
pleaded  in  contradiction  to  a 
witness ;  2dly,  There  must  be 
a  contradiction  to  the  deposi- 
tions, clear  and  capable  of  proof, 
and  showing  that  the  witness 
has  deposed  falsely  and  cor- 
ruptly ;  3dly.  The  matter  must 
anseout  of  the  evidence  (not  out 
of  the  general  character)  of  the 
witness.  Allegation  rejected. 
Burgoi/ne,  O.J.  v.  jFree,(  Arches.) 

480 

2.  The  Court  will  not  admit  an 
exceptive  plea,  that  an  indict- 
ment of  witnesses,  for  perjury 
in  their  depositions  in  the  cause 
pending,  has  been  preferred  and 


a  true  bill  found,  nor  delay  the 
hearing,  till  the  cause  is  tried. 
Maclean  v.  Maclean.   Page  601 

EXCOMMUNICATION. 
See  Criminal  Suit,  2. 

EXECUTOR. 
See   Administration,  4.   6. — 

DVRANTE  absentia. — LIMIT- 
ED, 2.     Allegation,  1. 

FACULTY. 

A  faculty  (for  annexing  a  pew  to  a 
messuage),  obtained  by  sur- 
prize and  undue  contnvance, 
may  be  revoked.    Butt  v.  Jones. 

417 

FEME  COVERT. 

.See  Admini8tration,4,  6,  6, 7. 
— De  Bonis  non,  4,  6,  6,  7. 
Influence.  Proof,  2,  3. 
Will,  2. 

FINDING. 
5ee  Handwriting. 

FORNICATION. 
5ee  Deprivation. 

FRAUD,  SUSPICION  OF. 
See  Handwriting. 

FREE  AGENCY.      ' 

See    Capacity.       Influence. 
Proof,  2,  3. 

GUARDIAN. 

See  Allegation,  1. 

HANDWRITING. 
A  codicil  produced  under  mysie- 
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INCUMBENT. 


INFLUENCE. 


nous  circumatances  eighteen 
months  after  the  deceased's 
death — there  being  no  evidence 
of  findings  nor  of  any  thing 
directly  connecting  it  with  the 
deceased — cannot  be  establish- 
ed on  evidence  of  handwriting 
alone»  particularly  when  such 
evidence  is  conflicting,  and 
when  other  circumstances  raise 
a  suspicion  of  thie  genuineness 
of  the  instrument.  Crisp  and 
Ryder  v.  Walpole.       Page  631 

•*  HEADS  OF  WILL." 
See  Pap£r  Testamentary,  1. 

HUSBAND  AND  WIFE. 

See  Alimony.  Evidence,  2. 
CosTSy  Taxation  of,  2,  3. 

As  to  declarations  of  wife  against 
the  husband.  See  Colvin  v. 
fVflwer.  277.  n. 

IDENTITY. 

6'eeRESCINDINGCoNCLUSION,3. 

INCONTINENCY. 

See  Deprivation. 

INCUMBENT. 

See  Chapel,  1.  Criminal 
Suit,  1.  Deprivation,  1. 
Divine  Service.  Licence. 
Offertory  Money. 

PrimA  facie  all  parochial  duties 
are  committed  to,  and  imposed 
upon,  the  Parish  Incumbent, 
and  all  fees  and  emoluments 
arising  therefrom  belong  to  him ; 
and  such  rights  can  only  be 
granted  to  a  Chapel,  or  its  Of- 
ficiating Minister,  by  composi- 
tion wiui  the  patron,  incumbent 
and  ordinary;  quare,  whether 


not  also  with  acompeosation  to 
future  Incumbents.  Moysey^ 
O.  J.  V.  Hillcoat.  Poge  4o. 

INDICTMENT. 
See  Exceptive  Allegation,  2. 

INFLUENCE. 

5ee  Capacity,  1.     Proof,  2,  3. 

A  Feme  Covert — having,  under 
certain  powers,  made  a  will  and 
.codicil,  m  February,  1818  (eight 
months  after  marriage)by  which, 
after  making  provision  for  her 
husband  and  leaving  sundiy  le- 
gacies, she  bequeathed  the  bulk 
of  her  fortune  to,  and  appoint- 
ed executors,  strangers  in  blood, 
such  disposition  (except  the  pro- 
vision for  her  husband)  being 
similar  to  a  will  in  1816, — made 
a  will  on  the9th  of  March,1827, 
and  a  codicil  thereto  on  the  21st 
of  April  (she  dying  on  the  8th 
of  May)  1827,  which  papers, 
except  legacies  to  three  servants 
and  rings  to  three  friends,  left 
all  her  property  to  her  husband, 
and  appointed  executors,  him 
and  a  total  stranger ;  the  Court, 
holding  that  the  latter  papers 
were  obtained  by  the  husband *s 
undue  influence,  when  her  fa- 
culties were  much  impaired, 
pronounced  for  the  will  and 
codicil  of  1818,  and  condemned 
the  husband  (who,  though  he 
denied  the  validitv  of  the  pow- 
ers and  nominally  prayed  an 
intestacy,  was  the  real  party 
setting  up  the  latter  papers)  in 
the  costs  of  the  executors  of 
the  will  of  1818.  Marsh  v. 
Tyrrell  and  Harding.  84 


INTERVENER. 
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INFORMAL  PAPER. 

See  Paper  Testamentary. 

The  presumption  is  that  a  co- 
dicil, disposing  of  realty  as 
well  as  personalty ,»  unattested, 
only  si^ed  by  initials  and  with 
many  interlineations,  is  unfi- 
nished and  preparatory ;  and 
then  it  must  be  snown,  that  the 
deceased  thought  it  would  ope- 
rate in  its  actual  form,  or  was 
{)revented  by  a  sufficient  cause 
rom  finishin&c  it.  Reau  v. 
Cowcher.  P^g^  249 

INHIBITION. 
See  Appeal,  2.   Practice,  6. 

INSANITY. 

See  Lunacy.    Presumption, 2. 
Proof,  6. 

INSTRUCTIONS. 
See  Paper  Testamentary,  2. 

INSTRUCTIONS  THROUGH 
PARTY  BENEFITED. 

See  Influence.     Proof,  3. 

INTENTION. 

See  Declarations,  1.3.  Infor- 
mal Paper.  Paper  Testa- 
mentary. Parol  Evidence. 
Probate,  2.  Proof,  2. 
Will,  3. 

INTEREST,  BENEFICIAL. 

See  Administration,  3. 6. — De 
Bonis  non,  1.  2.3. 

INTERVENER. 

5'ee    Colvin    v.   Fraser,    292,  w. 
Practice,  6. 


INTESTACY. 
See  Presumption,  1. 

JURISDICTION. 
See  Appeal,  1.Church-ratb,2. 

LACHES. 

See    Administration     Limit- 
ed, 2.    Pauper. 

LAPSE  OF  TIME. 
See  Criminal  Suit,  1. 

LICENCE. 

See  Chapel. 

The  Incumbent  of  the  parish  has  a 
right,  without  licence,  to  per- 
form divine  service  in  any  con- 
secrated building  within  the 
parish.  Semble,  therefore,  a  li- 
cence to  the  rector  from  the 
ordinary,  to  peiform  divine  ser- 
vice in  a  chapel,  tends  to  show 
that  the  chapel  was  not  conge- 
crated.  Moysey,  O.  J.  v.  Hill" 
coat,  Poge  46 

LUNACY. 

See  Presumption,  2.  Proof,  5. 

In  civil  suits  the  law  avoids  every 
act  done  during  the  period  of 
lunacy,  even  though  such  act 
cannot  be  connected  with  the 
influence  of  the  insanity. 
Groom  and  Evans  v.   Thomas 

436 

MARRIAGE  AND  BIRTH  OF 

ISSUE. 

See  Will,  4# 
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» 


PAPER  TESTAMENTARY. 


minor; 

See   Allegation,     1. 


Pro- 


BATE,  1. 


MONITION. 


See  Alimony  pendente  lite. 
Church-rate,  1.  Depriva- 
tion, 2.  Separation. 

MORTGAGE. 
See  Administration,  2. 

NEXT  OF  KIN. 

5ff  Administration,  1.5. — De 
bonis  non,  2,  3. — Limited, 
3, 4.    Allegation,  1. 

NEXT  OF  KIN  OF  WIFE. 
See  Administration,  6,7. — De 

BONIS  NON,  4,  6,  6,  7. 

'•  NOVITER  PERVENTA." 

See  Rescinding  Conclusion, 

1,  2. 

1 .  In  a  suit  for  separation  by  reason 
of  the  wife's  adultery  (publica- 
tion having  passed),  the  Court, 
on  an  affidavit  that  material 
facts  are  newly  discovered,  may, 
in  its  discretion,  allow  the  cause 
to  be  opened,  for  the  purpose 
of  pleading  further  adultery. 
Miadleion  v.  Middleton. 

Sup.  Page  134 

2.  Material  facts,  newly  come  to 
the  knowledge  of  the  party, 
may  be  pleaded  after  publica- 
tion,  Ibid.  140 

3.  Before  a  party  can  plead  after 
publication,  he  must  show  (ge- 
nerally by  affidavits)  that  the 
facts  came  to  his  knowledge 
since  his  former  plea ;  the  Court 
then  ought  to  admit  a  plea  of 
such  facts.     Ibid.  142 


NULLITY  OF  MARRIAGE. 
-See  Practice,  4. 

OFFERTORY  MONEY. 

See  Chapel  1. 

Alms,  collected  in  chapels  as 
well  as  in  parish  churches  dur- 
ing the  reading  of  the  OflTertory, 
are  by  the  direction  of  the 
Rubric  at  the  disposal  of  the 
Incumbent  of  the  parish  and 
the  Churchwardens  thereof, 
and  not  of  the  Minister  or  pro- 
prietors of  the  chapels.  Juqy- 
sey,  O.  J.  V.  Hillcoai.    Page  66 

ORDINARY. 

<$ee  Chapel.   Divine  Service. 
Incumbent.   Licence. 

PAPER  TESTAMENTARY. 

See  Capacity.  Deed.  Hand- 
writing. Influence.  In- 
formal Paper.  Pa^rol 
Evidence.  Presumption, 2. 
Probate.  Unfinished  Pa- 
per. Will. 

1.  The  indorsement    '*  Heads  of 
Will"  on  a  paper  fairly  written, 
si^ed  and  dated,  lets  in  parol 
evidence  of  intention  ;  but  the 
prima  facie  inference  rather  is, 
that  such  paper  was  intended 
to  operate  if  no  more  formal 
instrument    were    drawn    up. 
An  allegation  propounding  such 
a  paper  with  alterations  made 
from  time  to  time,  adapting  it 
to  the  deceased's  circumstances 
and    pleading    facts    inferring 
adherence,  admitted    to  proof; 
but  on  the  parol  evidence  the 
paper  pronounced  against.  Mit- 
chell V.  Miidiell.  74 
2.  A  paper,  commencing  **AIc- 


PAROL    EVIDENCE. 


PEW. 
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iDorandum  of  my  intended 
will,"  but  dispositive  in  terms, 
signed,  and  intended  to  ope- 
rate if  no  more  formal  will  was 
made,  is,  unless  revoked ,  entitled 
to  probate.  2ndly,  Neither  in- 
structions nor  a  will  drawn  up 
therefrom  (which  though  in  the 
deceased*s  possession  for  several 
months,  was  not  executed  nor 
shown  to  be  finally  determined 
on)  will,  either  as  entitled  to 
probate  or  as  setting  up  an  in- 
testacy, revoke  such  a  paper. 
Berwick  v.  Mulltngs.  Page  225 

3.  Where  there  is  final  intention 
proved  and  execution  prevented 
by  the  act  of  God,  the  mere 
want  of  execution  does  not  in- 
validate an  instrument  dispo- 
sing of  personalty.  The  dis- 
position has  the  same  legal 
effect,  as  if  the  instrument  had 
been  actually  signed  and  at- 
tested.    Masterman  v.  Maberlu. 

247 

4.  When  a  paper  is  not  intended 
as  a  will,  but  as  an  instrument 
of  a  different  nature,  if  it  can- 
not operate  in  the  latter,  it  may 
in  the  former,  character,  for  the 
form  does  not  affect  its  title  to 
probate,  provided  it  is  to  carry 
mto  effect  the  intention  of  the 
deceased  after   death.       Ibid. 

247 

PARI  PASSU. 

An  application  **  to  hear,  pari  pas- 
sUf  two  criminal  suits,"  refused. 
O.  J.  Glover  v.  Bilton.     683.  n. 

PAROL  EVIDENCE. 

See  Paper  Testamentary,  1. 

The  court  of  probate  does  not  ad- 
mit parol  evidence  to  show  an 


error  in  a  testamentary  paper, 
unless  there  be,  1st,  some  am- 
biguity on  the  face  of  the  in- 
strument ;  2dly,  the  means  of 
obtaining  clear  and  indisputable 
proof  of  the  deceased's  inten- 
tion.   Harrison  v.  Stone,  p.  537 

PARTICEPS  CRIMINIS. 
See  Evidence,  2.    Proof,  1. 

PARTIES  TO  SUIT. 
See  Allegation,  1. 
PATRON. 
See  Chapel,  1.    Incumbent. 

PAUPER. 

Where  capacity  and  volition  are 
established,  a  party  in  formd 
pauperis  who  after  a  long  ac- 
quiescence calls  in  probate  of  a 
will,  on  a  suggestion  of  inca- 
pacity, fraud,  and  circumven- 
tion, may  be  condemned  in 
costs ;  and  the  taxation  be  sus- 
pended .     Wagner  v.  Mean.  524 

PECULIAR. 
•See  Appeal,  1. 

PEER. 

The  Court  will  pronunce  an  Irish 
Peer  in  contempt  for  non-pay- 
ment of  costs,  and  direct  such 
I  contempt  to  be  signified,  leav- 
ing the  Lord  Chancellor  to  de- 
cide, whether  the  writ  de  conr 
tumace  capiendo  should  issue. 
Marchioness  of  Westmeaih  v. 
Marquess  of'  Westmeath.  (Dele- 
gates.) 663 
PENANCE. 

See  Defamation. 


PEW. 
See  Faculty. 
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PRACTICE. 


PRACTICE. 


PLEADING. 

See  Adultery,  2.  Noviter 
Perventa.  Practice,  7,  8. 
Pauper.    Will,  1. 

1 .  Cruelty  cannot  be  pleaded  by 
the  wife  in  bar  of  a  charge  of 
adultery.  Harris  v.  Iiarris, 
(Consistory.)  Page  41 1 

2.  A  party  cannot  plead  the  con- 
tents of  an  instrument  unless  it 
is  alleged  to  be  destroyed  or  in 
the  possession  of  the  adverse 
party.  Morse  v.  Morse.  608 

PRACTICE. 

Set  Administration  {pas- 
sim). Allegation.  Appeal. 
Exceptive  Allegation. 
Church-rate,  1.  Costs.  No- 
viter Perventa.  Pari  Pas- 
su. Peer.  Pleading.  Pro- 
bate, 1.  Proctor,  Rescind- 
ing Conclusion. 

1.  Though  an  affirmative  issue  to 
a  libel  of  appeal  from  a  defini- 
tive sentence  be  given,  the  pro- 
cess must  be  transmitted,  where 
the  court  of  appeal  has  to  take 
any  step  requiring  a  knowledge 
of  the  proceedings,  or  of  the 
sentence  of  the  court  below. 
Courtail  v.  Homfray.  3 

2.  Original  papers  brought  into 
the  registry  by  A  in  a  suit  be- 
tween A  and  n  as  to  the  will  of 

C,  cannot  be  delivered  out  to 

D,  on  an  affidavit  of  D's  attor- 
ney, that  D,  as  heir  at  law  of  C, 
was  in  possession  of  certain 
premises,  and  that  these  papers 
were  muniments  of  title  thereto. 
Hulme,  re.  82 

3.  After  publication,  the  evidence 
of  an  attesting  witness  may  be 


excepted  to  by  the  party  who 
produces  him.  Mynn  v.  Ro- 
InnsotL  Poge  169 

4.  A  citation  issuing  as  '^  in  a 
suit  of  nullity  of  marriage  by 
reason  of  a  former  marriage," 
will  not  found  a  sentence  of 
separation  "  by  reason  of  an 
undue  publication  of  banns,'' 
the  woman  being  therein  de- 
scribed as  spinster,  the  fii*st 
husband  having  died  subse- 
quent to  the  publication  of 
banns,  but  prior  to  the  marriage. 
Wright  V.  EUwood,  calling  her- 
self Wright.  598 

5.  The  Court  will  not  depart  from 
its  regular  practice  by  direct- 
ing a  list  of  witnesses  to  be 
delivered,  some  time  anterior 
to  their  production,  to  the  other 
party  residing  voluntarily  in 
France.     Morse  v.  Morse.   609 

6.  Appellants  (interveners  in  the 
Court  below)  being  described 
in  the  commission  of  delegates 
as  ''  the  Parochial  School- 
masters of  Scotland,"  quart, 
whether,  notwithstanding  the 
absolute  appearance  of  the 
respondents,  the  inhibition 
ought  not  to  be  relaxed,  on 
the  ground  that  the  appellants, 
not  oeing  a  body  corporate, 
had  no  persona  standi  in  their 
collective  capacity.  Parochial 
Schoolmasters  of  Scotland  v. 
Fraser,  613 

7.  The  renouncing  all  further  al- 
legations, unless  exceptive,  is 
the  virtual  conclusion  of  the 
principal  cause  as  to  the  rights 
of  parties.  Leave  for  further 
pleading  is  in  the  discretion  of 
the  Court.  Middieton  v.  Mid- 
dleton.  Sup.  136 


PROBATE. 


PROHIBITION. 
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8.  Publication  is  a  bar  to  further 
pleading,    as    of  right.     Ibid. 

Page  137 

PRESUMPTION. 

Se^CHAPEL,2.  Declarations, 
2.  Evidence,  1.  Infor- 
mal Paper.  Proof,  4, 6.  Un- 
finished  Paper.    Will,  4. 

1.  A  will  being  executed  in  du- 
plicate, one  part  of  which  was 
proved  to  have  been  in,  and 
was  never  traced  out  of,  the 
deceased's  possession,  and  was 
not  found  at  his  death,  the 
prtmd  facie  presumptions  are; 
first,  that  the  testator  destroyed 
the  part  in  his  own  possession ; 
and  secondly  (if  the  first  be 
not  repelled),  that  he  intended 
thereby  to  revoke  the  duplicate 
not  in  nis  possession.  The  de- 
ceased pronounced  dead  intes- 
tate.    Colmn  V.  Eraser,        266 

2.  Every  person  is  presumed  sane 
till  shown  to  have  become  in- 
sane :  the  presumption  then 
changes;  and  a  party  settin? 
up  any  instrument,  executed 
alter  the  existence  of  insanity, 
has  the  burthen  of  proof  cast 
on  him,  and  must  show  the 
mind  perfectly  restored  and  de- 
lusion removed.  Groom  and 
Evans  v.  Thomas.  434 

PROBATE. 

See  Administration  limited, 
2,    Paper  Testamentary. 
Will. 

1.  Ink  alterations  in  a  will  being 
carefully  made  and  not  improb- 
ably final,  the  Court  will  not, 
on  the  non-appearance,  after 
personal  service,  of  executors 
appointed — and  of  minor  le- 


I 


eatees  materially  benefited 
Uiereby — grant  probate,  in  com- 
monformy  of  the  paper  as  ori- 
ginally executed.  Ravenscrqft 
V.  Hunter  and  others.    Page  66 

2.  Alterations  in  ink,  (in  the  mar- 
gin and  body  of  a  duplicate 
will)  carefully  made  ana  con- 
formable to  long  entertained 
and  lately  expressed  intentions, 
held  to  contain  the  testator's 
final  intentions  and  entitled  to 
probate.     Ibid.  68 

3.  Of  wills  of  the  same  date, 
and  almost  duplicates,  that,  in 
the  testatrix's  possession  and 
to  which  she  last  added  co- 
dicils, is  entitled  to  probate, 
together  with  the  codicils  fomid 
therewith,  and  unrevoked  co- 
dicils found  with  the  other  will. 
Crosley,  re.  80 

4.  Probate  cannot  be  granted  of 
a  paper  having  nothing  to  give 
it  a  testamentary  character, 
not  intended  to  operate  upon 
the  death  of  the  writer ;  out 
to  effect  a  gift  inter  vivos. 
Glynn  v.  Oglander,  428 

PROBATE,  CALLING  IN. 
See  Pauper. 

PROCESS. 

See  Practice,  1.    Separation 
A  Mbnsa  bt  Thoro. 

PROCTOR. 

The  proctor  being  the  dominus  litis 
is  responsible  to  the  Court  for 
the  purity  of  the  proceedings. 
Mynn  v.  Mobinson.  195 

PROHIBITION. 
See  Church-rate,  2. 


PROMISSORY  NOTES. 
See  pAPEB  Testamentary,  4. 

PROOF. 

See  Adu  lteby.  Attesting 
Witness.  Chapel,  1.  De- 
clarations, 2, 3.  Evidence. 
Hand-writing.  Informal 
Paper.  Parol  Evidence. 
Presumption.  Rescinding 
Conclusion.    Will. 

1.  When  no  indeceDt  familiarity, 

Sroximate  act  or  pereonal  free- 
om  (except  two  kisses),  and 
DO  circumstances  inferring  adul- 
tery are  proved ;  letters  from 
the  allegea  paramour,  found  in 
the  wife's  possession,  but  not 
necessarily  implying  the  com- 
mission of  adultery,  wiU  not 
tiupport  a  sentence  of  separa- 
tion by  reason  of  her  adultery : 
but  if  the  evidence  raises  a  sus- 
picion that  an  adulterous  inter- 
course is  carrying  on  between 
the  parties  accused,  the  Court 
may,  upon  affidavits,  rescind 
the  conclusion  and  allow  the 
husband  to  give  in  an  allega- 
tion. Hamerlon  v.  Hamerton. 
Page  8 

2.  When  the  will  of  a  married 
woman  —  obtained  when  she 
was  in  an  extremely  weak  state, 
nine  days  before  death,  by  the 
active  agency  of  the  husband 
(the  sole  executor  and  universal 
legatee) — wholly  departing  from 
a  former  will  deliberately  made 
a  few  months  before,  the  pre- 
sumption is  stroni^  against  the 
act ;  and  the  evidence  not  be- 
ing satisfactory,  the  will  pro- 
noanced  against,  and  the  hus- 
band condemned  in  the  costs. 
JMyim  V.  Robimon.  1 79 


3.  Where  the  executitHi  of  a  co- 
dicil was  clandestinely,  and 
without  previous  instructions, 
obtained  —  from  a  tetttator  of 
eighty — only  one  month  before 
death,  by  the  son  (the  person 
solely  benefited)  and  his  asso- 
ciates, the  disposition beincr  con- 
trary to  the  repeated  former 
acts  of  the  deceased,  the  clear- 
est proof  of  capaci^  and  free 
agency  is  necessary.  Codicil 
pronounced  aeainat,  and  the 
son  condemned  in  costs.  Mac- 
kenzie y.  Handasifdt.  P<i^211 

4.  The  prima  facie  presumption, 
that  the  dec^sed  revoked  a  will 
which  was  in  his  possession, 
but  is  either  cot  found  at  all  at 
his  death  or  is  found  cancelled; 

-  and  the  prima  facie  legal  cmi- 
sequence  that  a  duplicate,  not 
in  his  possession,  is  revoked 
thereby,  may  be  rebutted  by  a 
strong  combination  of  circum- 
stances leading  to  a  moral  con- 
viction, or  by  direct  positive 
evidence.  Cohiti  v.  Frafer.  325, 

5.  Where  the  deceased  was  ad- 
mitted to  have  been  insane  be- 
fore the  execution  of  two  as- 
serted wills,  and  where  tbere 
was  evidence  of  delusion,  and 
other  indicia  of  derangement 
existing  shortly  before,  as  well 
as  subsequent  to  the  acts,  proof 
of  calmness,  and  of  his  doing 
formal  matters  of  business,  un- 
der the  sanction  of  his  family, 
are  not  sufficient  to  rebut  the 
presumption  against  the  papers. 
Groom   and   Evans  v.  Thomas. 

433 

6.  A  will  may  be  pronounced 
for,  though  both  toe  attesting 
witnesses   depose  to  the  de- 
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ceased *8  incapacity.    Le  Breton 
V.  Fletcher,  ^oge  658 

PROTEST. 

PROTEST  SUSTAINED. 
See  Parol  Evidence. 

PROXIMATE  ACT. 

See  Proof,  1. 

PUBLICATION. 

See  Re-Publication.  Excep- 
tive Allegation,  1.  Novi- 
TER  Perventa.  Practice, 
.3.8.  Rescinding  Conclu- 
sion. 

PUBLICATION  OF  BANNS. 
See  Practice,  4. 

RECRIMINATION. 
See  Bar. 

RECONCILIATION. 

See  Condonation,  1,  2,3.  Cru- 
elty, 1.  4.  6. 

RENUNCIATION  OF  ADMI- 
NISTRATION. 

See  Administration,  1. 

RE-PUBLICATION. 

See  Will,  2. 
A  formal  re-publication  is  not  ne- 
cessary   in    personalty,  as  to 
which  no  publication  is  neces- 
sary. Miller  and  Ross  v.  Broian, 

211 

RESCINDINGCONCLUSION. 

See    Noviter    Perventa. 

Proof,  1. 

1.    In  a  suit  for  separation  by 
.    reason  of  the  wife's  adultery, 

VOL.  11, 


after  the  arguments  of  Counsel 
are  closed,  and  after  the  Court 
has,  delivered  its  opinion,  that, 
though  culpable  and  suspicious 
conduct  had  been,  adultery  had 
not  been,  proved,  it  is  a  fit  ex- 
ercise of  discretion  to  rescind 
the  conclusion,  for  the  purpose 
of  admitting  an  alleg-ation, 
pleading  further  matter  to  esta- 
blish the  wife's  guilt.  Hamer- 
ton  V.  Hamerton,    (Delegates.) 

Page  618 

2.  In  a  suit  for  separation,  by 
reason  of  the  wife's  adultery, 
the  conclusion  of  the  cause  may 
be  rescinded  generally,  if  thi 
Court  is  of  opinion,  after  the  ar- 
gument, that  adultery  is  not 
sufficiently  proved.  Donellanv. 
Donellan.  Sup.  144 

3.  In  a  testamentary  cause,  the 
Court,  after  hearing  the  argu- 
ments, and  delivering  its  opi*- 
nion  of  the  insufficiency  of  the 
evidence,  may  rescind  the  con- 
clusion, in  order  that  the  iden- 
tity of  the  alleged  testator  rtiay 
be  pleaded  and  proved.  Ccrr- 
gillv.  Spence.  Sup.  146 

4.  In  a  suit  for  seaman's  wa^es; 
the  Judge  may  properly  rescmd 
the  conclusion  of  the  cause,  for 
the  admission  of  further  evi- 
dence. Henley  and  Dudderidge 
V.  Morrison.  Sup.  147 

RESTITUTION    OF    CONJU- 
GAL RIGHTS. 

See  Condonation,  1.  Cruel- 
ty, 1.  Deed  of  Separa- 
tion. 

REVIEW,  COMMISSION  OR 

An  application  for  a  commissioii 
of  review,  refused.      Marquess 
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STATUTES. 


TITHES. 


Westmealh  v.  Marchiomss  West- 
meath.  Sup.  Page  148 

REVIVAL  OF  FORMER 
CRUELTY. 

-See  Condonation,  1.     Cruel- 
ty, 1.  4,  G. 


REVOCATION  OF  WILL. 

See  Paper  Testamentary,  2. 
Presumption,  1.  Proof,  4. 
Will,  3,  4. 

SEPARATION  d  Mensd  et  Thoro. 

5ee  Adultery.  Alimony  pen- 
dente lite.  Bar.  Con- 
donation. Cruelty.  No- 
viter  perventa.  plead- 
ING, 1.  Rescinding  Con- 
clusion, 1,  2. 

In  matrimonial  suits,  the  power 
of  the  Court  is  in  personam. 
The  Court  cannot  enforce  a 
decree  upon  a  paity  who  is  out 
of  the  kingdom,  morse  v.  Morse. 

610 

SEPARATION  i  Vinculo  matri- 

monii. 

See  Practice,  4. 

SIGNIFICAVIT. 
See  Peer. 

SMITING. 
SeeCRiMiNAL  Suit,  2. 

STATUTES. 

9  Edw.  2.  St.  1.  c.  12.  p.  661. 
31Edw.3.  c.  11.  Appendix, p£r5- 
sim.      1   Hon.  5.   c.  5.    p.  658. 


21  Hen.  8.  c.  5.  p.  64 Land  Ap- 
pendix, passim.  23  Hen.  8.  c.  1. 
p.  656.  24  Hen.  8.  c.  12.  p.  260. 
32  Hen.  8.  c.37.  p.  160.  6_& 
6  Edw.  6.  c.  5.  pp.  595.  654. 
5  Eliz.  c.  23.  p.  654.  et  seq. 
12  Car.  2.  c.24.  p.  77.  22  & 
23  Car.  2.  c.  10.  Appendix,  pas- 
sim. 29  Car.  2.  c.  3.  Appendix, 
passim.  14  Geo.  2.  c.  20.  p.  159. 
27  Geo.  3.  c.  44.  p.  492.  38 
Geo.  3.  c.  87.  p.  79.  40  Geo.  3. 
c.  67.  p.  653-4.  52  Geo.  3.  c.  46. 
p.  52.  53  Geo.  3.  c.  127.  pp.  585. 
587. 596-7.  654.  et  seq.  58  Geo. 
3.  c.  6i>.  p.  585.  4  Geo.  4.  c.  76. 
pp.  52.  599. 

STOCK  RECEIPTS. 

SeePAPERTESTAMENTARY,4. 

SUBSTITUTED   LEGATEE. 

See  Administration   li- 
mited, 1. 

SURETIES,  JUSTIFYING. 

See  Administration  li- 
mited, 3. 

SUSPENSION. 
See  Deprivation,  2. 

TITHES. 

To  set  out  the  tithe  of  potatoes 
by  the  tenth  basket,  as  raised, 
and  immediately  remove  the 
nine  parts,  is  not  sufficient ;  a 
reasonable  quantity  must  be 
raised  before  the  setting  out  in 
order  to  afford  to  the  tithe- 
owner  a  fair  onportunity  of  view. 
Bearblock  v.  Meakins.  495 

UNFINISHED   PAPER. 

When  a  paper  is  unfinished  the 
presumption  of  the  law  is  strong 


WILL 


WILL. 


IW 


against  it;  especially  when  it 
is  to  alter  an  executed  instru- 
ment, still  more  when  to  revoke 
a  disposition  of  the  bulk  of  the 

f>roperty  to  the  deceased's  own 
iaimily,    and    transfer  it  to   a 
8ti*anger.  Reay  v.  Cowcher.  254 

VARIANCE. 

See  Practice,  4. 

VESTRY-MEETING. 

See  Criminal  Suit,  2. 

VOLITION. 

See  Capacity,  1.  Influence. 
Proof,  2,  3.     Will,  1. 

WIDOW. 

See  Administration,  1.^  Ad- 
ministration LIMITED,  3. 
Will,  2. 

WILL. 

-See  Attesting  Witness.  Ca- 
pacity. Handwriting.  In- 
flubvce.  Paper  Testamen- 
tary. Presumption,  1.  Pro- 
bate. Proof,  2,  3,  4,  5,  6. 
Republication. 

1.  Wheie  the  drawer  and  attest- 
ing witnesses  of  a  will  (exe- 
cuted ten  days  before  death  by 
a  person  of  eighty-five,  in  weak 
bodily  health)  are  confirmed  as 
to  capacity,  volition,  and  free 
agency  by  adverse  witnesses, 
and  by  the  deceased's  affec- 
tions, declarations,  and  recog- 
nitions ;  tlie  general  character 
of  the  drawer  (an  attorney  em- 
ployed by  the  deceased  for 
many  years),  and  slight  discre- 
pancies in  the  evidence  of  the 
factum    arc    not    material.     A 


will  in  such  a  case,  pronounced 
for,  and  the  opposer,  who  had 

S»leaded  incapacity,  conspiracy, 
raud  and  circumvention,  con- 
demned in  the  costs  incurred 
since  the  giving  in  of  his  alle- 
gation. Bird  V.  Bird.  Page  142 

2.  A  widow  having,  after  the 
death  of  her  husband,  delivered 
a  will  made  during  coverture  to 
her  executor  for  safe  custody, 
such  delivery,  coupled  with 
other  recognitions,  amounts,  in 
a  Court  of  Probate,  to  a  re-pub- 
lication, rendering  it  a  new  will, 
of  which  the  executors  are  en- 
titled to  a  general  probate.  Mil- 
ler and  Ross  v.  Brown,         209 

3.  Where  a  testator  executed  a 
will  and  two  codicils,  and  after- 
wards had  a  new  will  and  cer- 
tain bonds  prepared,  which  were^ 
in  conjunction,  to  dispose  of  his 
property,  on  the  same  principle 
as  his  former  will,  and  died 
when  preparing  to  sign  the  new 
will ;  first,  the  execution  being 
thus  finally  determined  on  and 
prevented,  the  new  will  is  en- 
titled to  probate ;  and  secondly, 
the  new  will,  never  being  in- 
tended to  operate  indepeodent 
of  the  bonds,  the  Court  is  bound, 
in  order  to  carry  the  deceased's 
intentions  most  nearly  into  ef- 
fect, to  grant  probate  of  the  new 
will,  and  of  the  unexecuted 
bonds,  as  together  containing 
his  will ;  and  to  revoke  a  pro- 
bate of  the  former  papers.  Mas- 
terman  v.  Maberlj/.  236 

4.  A  second  marriage  and  the  birth 
of  issue  is  not  a  revocation  of  a 
will,  made  in  favour  of  the 
children  of  a  former  marriage, 
and  an  illegitimate  child,  where 
the  second  wife  has  aliunde  Bome 
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